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Is the Riczir HonouraBLE 


blip Lord Hardwicke, 
 Hardwicke, 


Was extremely unwilling to write 
a Dedication to the following 
Sheets; but I thought the Great- 
neſs of your Lordſhips Character de- 
manded it of me 


* 


My LoRD, it is very rare, that any 
Perſon can arrive at that Dignity of 
Character, to which your Lordſhip 
has done. But when that is attain d to, 
it becomes every Man, that has an 
Opportunity, to make a Publick De- 
claration of it. 
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your Lord 
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ance, in his Majeſty 8 n 


ſhi 
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Abe ours and Abilities of your. 
Nation. is greatly indebt- 
It eig Profits, not only by 
8 I . 


We. 


my Lok p, that are of the Bar, muſt 
in the 
In that we ſee. 


3 admire your Lordſhip 


former Point of Light. 


[as 


Deſire of, 


— 
— — 
— — — 2 


Mr Lok p, 


3 
q * 
2 4 
4.02 2 
wp nb 
*. —— — 
— — — 


Tour Lord | 7 


Tho. Barnardiſton. 
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uſtice adminiſtred with that Dignity 
partiality, which is becomin 
Every one, that attends your Lord- 
tip s Court, is conſcious of this. 


And 


your Lordſhip may for many 
Vears continue to do ſo, is the 9 
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Brook and Galh. 


oben Hobars, an Infant about Eier Vears of 
Age, was placed by his Grandfather, who was his | 
Guardian, at an Academy of Mr. Montiniack's in 

Mary -le-bon. Whilſt he was there he was allowed by his 
Guardian ſeven Shillings a Week for Pocket Expences ; but 


not being very well pleaſed at the Manner of dreſſing of 
Victuals at Mr. Montiniack's, it being dreſſed after the French 
- Faſhion, he had a Mind to get ſome Proviſions ſomewhere 


elſe. Accordingly now and then he uſed to go to the Defen- 
dant Galley's, who kept a Coffee-houſe, and between the 1ſt 
of April 1735 and the 20th of September following run up 
a pretty conſiderable Score there. At the Time the Sc 2 

was running up Gally knew that Hobart was an Infant about 
Twenty Years of Age, and knew too that he was under 
the Care of Mr. Montiniack. After this Score was run up 


Mont iniact went to Gally's, and inquired of him how much 


Hobart owed him? Gally refuſed to give him an Account 
of ir, and told him, That it was not his Buſineſs to in- 


B quire. e. | 


a 


r 
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quire. Another Acquaintance of Hobart's went to Gally 85 
and ask'd him much the ſame Sort of Queſtion. Galley 1 re- 
fuſed for Half an Hour together giving him any Account of 


it at all; but at laſt ſaid it was about forty Shillings. 


The G of Hobart died, and thereupon, a ſhort 


Time after, about September, Hobart went to Mr. Brooke's 
at Norwich, who was his Uncle. Whilſt he was there, and 


about two Months before he came of Age, Gally ſent Ho- 


bart down a Bill of Particulars that he owed bim. In this 


Bill there was an Tem of Claret, Champaign and Burgundy, 


drunk on the 4th of June 1735, amounting to 61. 185. 


- d. There was another Item of 12 s. for Barbadoes Wa- 


ters, and a Third for 15 s. for keeping of his Dog. The 
lt of the Items conſiſted chiefly of Meat and Drink that 


either Hobart alone had, or that he and his Friends had at 
Galiy's Houſe ; the whole Bill amounted to 59 J. 8s. Ho- 


bart came of Age on the 23d or 24th of March following, 
and on that Occaſion made an Entertainment at an Inn at 
Norwich. Gally took Care to be down at that Time, and 


asked Hobart for the Money. On the 26th of the ſame 


Month Hobart gave him a Note for it, whereby he promi- 


ſed ro pay the 591. %s. upon Demand. A few Years af. 
ter Hobart died, and made Brooke his Executor. Gally 


brought his Action on this Note againſt Brooke, and how 


upon Brooke filed the preſent Bill againſt Gally, praying that 


this Note might be delivered up, and that an Injunction 
might be granted to ſtay the Proceedings in that Action. 


Mr. Noel ae on the Part of the Defendant, od for 
Authority cited Ahr. of Ca. in Eq. 282. Marlow and Pitfield, 
determined at the Rolls in the Time of Lord Macclesfield, 
and the Cale of Burton and Edwards, 2: ern in 4 Leon. 


Lord Chancellor ſaid, That chine were two general Que- 
ſtions for his Conſideration ; one ariſing on the Tranſ- 
action between Hobart and Gally before the Time that Ho- 
bart came e of Age; the other 3 on the Note that Ho- 
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bart gave after he c came of Age. With Regard to the NT 
of theſe Queſtions his Lordſhip obſerved, That the Cir- 
cumſtances attending that Tranſaction were certainly ſuch 
as ought to be diſcountenanced by the Court. Here is a 
young Lad, an Infant, who by the Law is under Diſabi- 
lities to make any Contract other than for Neceſſaries. 


The Realon that ſuch Perſons are under this Reſtraint, ad How far th the 
that Contracts made by them ſhall not be binding, is not tieves again 
always on Account of Impoſitions being actually made upon 3 
them, but for the publick Conſideration of the Caſe, that fants enter 
they are liable to be impoſed on. To conſider then the * 
Nature of this Part of the preſent Caſe. Here is a young Publick. 
Gentleman, an Infant, known to be ſo by the Defendant 

' himſelf. This young Gentleman. is placed at an Academy; 
and that was known to the Defendant likewiſe. The young 
Gentleman being at this Academy reſorts to the Defen- 
dant's Houſe. This Houſe of the Defendant is a Victu- 
alling-houle, as well as it goes under the Name of a Cof. 
tee-houle, it being a Houſe of general Entertainment. The 
Debt is contracted between the iſt of April 1735 and the 
20th of September following, amounting in the Whole to 

91. 85. The Infant had no Occaſion to run any Score 
at al being allowed ſeven Shillings a Week by his Guar- 
dian. However, ſo large a Debt is. ; contracted 5; him, and 
the Whole contracted upon Credit. Every Item in the 
Bill is for Meat and Drink for himſelf, his Friends, and a 
Dog. Some Items of this Bill, his Lordſhip ſaid, were the 

moſt groſs he ever ſaw. On the 4th of June 1735 there 
is one Item for Claret, Champaign and Burgundy, amounting 
to 6]. 18s. 7 d. On another Day there is a Charge of 
125. for Barbadoes Waters; and a Third, of 15 s. for 
Keeping the Infant's Dog, The other ems indeed are ſmall, 
and perhaps no great Objection can be made to them; 
though even as to them it is not proper that they ſhould 
be run upon Credit. It is admitted that Gally knew that : 
Hobart was an Infant, and that he was at an Academ 


tor 1t 1s Py by Montiniacł that he went to the Defen. 
dant's 


Perſon ſhall 


Debt. 


Perſon after 
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dat s Houſe, and inquired of him how much Hobart owed 
him. The Defendant refuſed giving him an Account of 
— it, and told him it was not his Buſineſs to inquire about it. 
"That was a very impertinent Anſwer for the Defendant to 


Where a 


be ſaid to Diſpoſition to conceal the Debt that was contracted. There 
_—_— 3 is another Witneſs too that gives an Account of the ſame 


conceal a Kind; he went to the Defendant's Houle, and asked the 


an Hour before he could get an Anſwer ; and then the 
Defendant ſaid, that it was about 40 s. that was owing 


bim. Certainly this young Man was frequently in Liquor, | 
How far the and eaſy to be impoſed on. And theſe Inſtances of Con- 
. cealment are an Evidence of ſuch Impoſition. It has been 


de e ſaid, that the Infant uſed to eat at the Defendant's Houſe 


of an Impo 


Jan. "Bernd he did not like the Manner of the Victuals being 
dreſſed at Montiniack's Houſe, it being dreſſed after the 
French Faſhion ; but that Excuſe is by no Means to be ad- 
mitted of. There is an Evidence of an Impoſitioh on the 
Infant from the Nature of the Fact; becaule otherwiſe no 


Pretence can be given why this Debt ſhould be cox 


Credit, and why there ſhould have been a cncealment of 


the greateſt Part of the Demand. Theſe are Circumſtan- 


ces which ſhew the Defendant's Intention to have been 
How far a mala fide., His Lordſhip ſaid, That he would now conſi- 


Note may 


be ſet alide der what Alteration is made 1 m this Matter by the giving of 
. the Note it ſelf. The Note is given within two Days af- 
ven by a ter the Infant came of Age. On this Part of the Cafe it 
ketten ater has been truly ſaid indeed, that if an Infant takes up Goods, 


Age, for Or borrows Money during his Infancy, and after he comes 


Tug te Of Age gives a Note for the Money, ſuch Note is good at 


bad during Law; nay, if the Infant, after he comes of Ape, 1 


e barely a Promiſe to pay the Money, ſuch Promiſe at Law 
ſhall bind him. But though this is ſo at Law, the Que- 
ſtion is, Whether a Cale of this Kind may not be ſo cir- 
cumſtanced, that it may be proper for the Plaintiff, who 
is an Executor, to be relieved in this Court? It his been 
ſaid, That the Plaintiff, by being an Executor, is only: a 


4 | Volun- 


give; and his giving ſuch an Anſwer ſhews that he had a 


ſame Sort of Queſtion that Monrtiniack did, and it was Half 
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Voluntier, and as ſuch is not intitled to Relief. And it is in- 


deed true, that he is in no better Caſe than the Party him- 


ſelf would have been that gave the Note; but ſtill he may 
be intitled to Relief. The Queſtion is, Whether, under 


the Circumſtances of the preſent Caſe, the Party himſelf, 


that gave the Note, would not have been intitled to bare 

been relieved againſt it? His Lordſhip ſaid, his Opinion 
was, that he would; and ons aa that the Executor 
1 intitled to the ſame Relief. 


To conſider the Fact which this Part of the Cale de- 


| pends on. The Infant, a ſhort Time aſter the Debt was 
contracted, goes to his Uncle's at Norwich; the Bill is ſent 
him down about two Months before he comes of Age; he 


came of Age on the 23d or 24th of March following; 


the Note is given on the 26th, at molt not above three | 
Days, after he comes of Age. That Circumſtance of the 
Note's being given ſo ſoon after the Party comes of Age, 
is always an Ingredient for the Court's giving Relief, where 
the Debt is contracted under ſuſpicious Circumſtances of 
an Impoſition being made upon an Infant. At the Time 
of giving this Note too no Pretence is there, that any Ac- 
count was {tated between the Infant and the Defendant. 
It is a ſtrange Thing, conſidering that this was a Tranſ- 
action carrying on for the Space of {ix Months together, 


that the Infant ſhould not have paid one Shilling upon Ac- 


count during all that Time. It is not proved that Hobart had 
the Bill before him at the Time of giving this Note. Tis 
indeed {worn that a Bill was delivered before he came of 
Age; but it is not proved, that the Infant had that Bill by 


him at the Time of giving the Note. It has been ſaid, 
That no Caſe can be cited, that ever an Executor came into 


this Court and obtained the Relief, which is deſired in the 
preſent Caſe. But if a Rule ſhould once be laid down, that 
in Caſes of this Sort there can be no Relief in this Court, 
there are five hundred Perſons about this Town, that would 
take Advantage of this, and lie in Wait for the Ruin of 


Infants. And there are Caſes that are, in the Reaſon of 
them, 
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them, ſimilar to the preſent Cafe. One is that of clan- 
deſtine Contracts, enter'd into in order to defeat the open 
Upon what Marriage Agreement. 'Fhe Ground of that Cale is for the 


Ground it 


is that the Benefit of the Publick, in order that good Faith may be 
Court re. preſerved in the open Marriage Contract. And there is 


lieves, where 


a clandeſtine the like Sort of Reaſon, namely, the Publick Good, for 


Contract e giving Relief in the preſent Caſe. Another Ieflance of 
is that of the Court's relieving young Hears, | 
tracts for the Sale of their Eſtates be- 
he Court in that Caſe relieves 
Where the Out of Regard to the Publick ; and the Publick 


made in or- 


der to defeat the hike Kin. 


Marriage who enter into G 
Agreement: fore they fall to the 


opened oF Good requires that the Court ſhould allot in ſuch Sort 


the Account Of Caſes as the prefent one. And there are many Inftan- 


3 where, in ſuch Sort of Caſes, the Court has 3 Re- 


lief in order to diſcourage ſuch Sort of Contracts. The 
Caſes cited by the Defendant's Counſel do not come up to 


the preſent one. All theſe Sort of Caſes depend upon their 
particular Circumſtances. And in the een Caſe his 


Lordſhip's Opinion was, That the Plaintiff ought to be re- 
lieved by having the Note delivered up. On the other 


Hand, the Defendant muſt have Liberty to try at Law, 


how much he can Recover on a Quantum Meruit for what 


he ſold to the Infant. The Plaintiff muſt be obliged to 
admit Aſſets, as he has not diſputed his having Aﬀﬀets 3 in 


any Part of his Bill. And ſo his Lordſhip was pleaſed to 


Decree accordin ply. 


* 


April ab. y Albburnham and Bradſbau. 


HIS Cauſe came on about Auguſ laſt, and the 
Point of the Caſe was this. A Man nada his Will 


— the late Act of Parliament took Place reſtraining 


Wills in Favour of Charities; but did not die till after the 


Act took Place. Lord Chancellor directed the Opinion of 
all the Judges to be * whether this Will was good 


or not e? 
1 


I 


-- This 


a 
a CS, 


: I 7 3 , "OY Y * - 
- 1 - > 8 > 4 $I. 8 8 * 5 - * 
F C . > > 3 2 8 


2 Wir Selwyn having three e (to wit) Mary, 


DE 


cc 


—— — * 


75 Curia Cancellaria. 5 7 


4 
r * * » 3 5 


This. Cauſa now coming on in the Paper again, it ap- | How 27 


peared: that all the Judges. of England, except Mr. Juſtice be faid to be 


Dentan, who was abſent on Account of his Hineſs, had good, which 


was made 
certified their be tgp according to his Lordſhip's 42 before the 
Sion. The Opinion which they certified was, That the — - 


| V. ill Was good notwithſtanding the late Act of Parliament. benen e 
And agreeably to this Opinion his Lordſhip pronounced his Tofu. © 


Teſtator 


Decree, That the Will ſhould be eftablil ed, and t * ond i. 
Truſts of the r carried i into Execution. ee 


Miller and Moor. 1 8 | _ Api 6 - | 
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Sanna ad Anne, and leaving no other Child, and | 
being ſeiſed in Fee Simple of the Manor, Lands, Tenn | 


ments and Hereditaments herein after mentioned, by his 
Will, dated the 15th of November 1686, deviſed the fame 


in the Words following (vi4,) © Whereas I am ſeiſed in 
Fee of the Capital Meſſuage or Scite of the Manor of 
* Broadwell, oF allo of ſeveral other Lands and Tene- 
ments there, with the Appurtenances, Royalties and 
5 Privileges thereunto belonging, I do give and deviſe the 
{aid Meſſuage, Lands and Premiſſes in Broadwell afore- 
& ſaid in the "tata County of Glouceſter, unto my three 
“ Daughters, Mary, Suſanna and Anne, to be equally di- 
ce vided between them, to hold to them, their Heirs and 
Aſſigns for ever. And whereas I am ſeiſed of a Meſ- 
Fa called the Borough Houſe, with ſeveral other Lands 
and Tenements, with the Appurtenances, ſcituate lying, 
and being in the Pariſh of King's Stanley, alias Stanley 
Regis, in the ſaid County of Glouceſter, I do give and 
deviſe the ſame to my ſaid three Daughters, to hold to 
them, their Heirs and Aſſigns, immediately from and 
after the Death and Deceale of my loving Wife Suſanna, 
for ever. Item, I do give and deviſe all my Houſe- 
© hold Goes, of what Nature or Kind ſoever they be, 
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„the one Half Part thereof to my loving Wife, and the 
* other Half Part to my three Daughters, to be equally 
e divided between them. Item, All my Ready Money, 
“ Bonds, Bills and other Securities for Money whatſoever, 
“ and all my other Chattels, Real and Perſonal, that 1 
“ ſhall be poſſeſſed of at the Time of my Death, I do 
give and bequeath unto my ſaid three Daughters, to be 
& equally divided between them.“ And then, after ſome 
other Deviſes and Bequeſts in the {aid Will intervening, 8 
the following Clauſe. © And if it ſhall ſo pleaſe God, that 
„ all my three Daughters ſhall happen to die and leave no 
„ Tflue of their Bodies to inherit ſuch Eſtates as in this 
„my Will before deviſed to them, and not be of Age, or 
„make no other Diſpoſal thereof, that then, and in ſuck 
< Caſe, my Will is, that all the ſaid Eſtates, Lands and 
9 Tenements, both at Broadwell and at King s Stanley, 
„ ſhall be veſted and be the ſole and proper Eſtates of my 
* Kinſman Samuel Birch, eldeſt Son of my eldeſt Siſter 
Mary, and alſo all the ſaid real and perſonal Chattels by 
« me to ny ſaid Daughters hErem before bequeathed ; 
and I do hereby give, deviſe and bequeath the ſame to 
c the ſaid Samuel Birch and his Heirs and Aſſigns for ever 
« accordingly ; provided always that the ſaid Samuel Birch 
& ſhall pay unto every one of all my Siſter's Children, that 
„ ſhall be then in Being at the Time of ſuch my Eſtate fal- 
* ling\to him by Failure of my Iſſue, the Sums of 1001, 
«* to each and every of them, which I do hereby give and 
b bequeath to each and every of them.” Anne, the young- 
e eft Daughter, died in her Infancy, in the Life-time of 
William the Father; Suſanna, the ſecond Daughter, ſurvi- 
"ved her Father and Mother, and many Years after ſhe 
came of Ape, by her Will made a Diſpoſal of her Intereſt 
in the ſaid Premiſſes by the Name of all her Meſſuages, 
Lands, Tenements and Hereditaments ; and Mary (now 
Mary Moore, the Defendant) is now living and married, 
and has ſeveral Children. e 
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This Cauſe coming to be reheard on the 1 4th of Fuly 
1 7 0 „a Caſe was made for the Opinion of the Court of | 


King's Bench, wherein were two OT 


Firſt, Whether Suſana and Mary, two of the Daughters What words 
of William, by Virtue of that Will, and by the Death of gie * 


give a Fee 


Anne, the younger Siſter, in the Life-time of the Teſtator, Simple, and 


took an Eſtate in Fee Simple or Fee Tail in their ref pectire what a Fes 


ail 


Shares of the real Eſtates! 2 


What words 


Secondly, In Caſe they took an Eflate Tail, Whether L 


any Croſs Remainders aroſe between them: 333 with Croſs 


Remainder: 


This Caſe being {ent to the Julges, they made the oY 


lowing Certificate, 


We have heard Counſel on both ſides upon the Cafe, and 
are of Opinion that the ſaid Suſanna and Mary, two of the 
Daughters of the ſaid William Selwyn, by Virtue of the ſaid 


Will, and by the Death of the ſaid Anne, their younger 


Sifter, in the Life-time of the Teſtator, took an Eſtate in 


Pee Simple i in their reſpective Shares of the ſaid real Eſtates, 


The Judges having ite their Opinions i in chi Man- 


ner, the Cauſe came now on again. 


His Londfhis w Was 1 the ſame Opinion with the Judges, 


and wes = fog to Decree rang. 


7 fell and Page. J. uh. 
g.. e 2+] 


Ri 4 Springets being ſeiſed of certain 12 and Te- 
nements, called Kirby Hall, in Henningham, in the 


County of Eſſex, Part of which were Freehold and Part | 
Copyhold, deviſed the ſame to his three Brothers, Herbert, Sa 


— and Uliam, and their Heirs, equally between 
N | | D | them. 
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them. On the Death of Richard it was agreed Boer 
the Brothers, that Herbert ſhould be admitted alone to 
ſuch Part of the Premiſſes as were Copyhold ; and that 


he ſhould account to the two other Brothers for ſuch Share 
of the Profits ariſing from the Copyhold as they were inti- 
tled to. Herbert accordingly was admitted alone to theſe 
Premiſſes. Herbert died without Iſſue, and on his Death, 
Anthony being intitled to Herbert's Share as Heir at Law to 
him, William agreed that Anthony ſhould be admitted to the 
Whole of the Co pyhold likewiſe, in Truſt nevertheleſs 
that he ſhould account to William for ſuch Share in the Pro- 
fits as belonged to him. Soon afterwards William purcha- 
ſed of Anthony all the Intereſt in the Premiſſes which he 


was intitled to ; but, to avoid the Charge of a Surrender, 
Anthony executed a Deed ! in 1726; whereby he declared, 


That a the Copyhold Lands by him held'of the Manor 
of Henningham Up-lands did belong to his Brother Mil- 


liam; and that he would at any Time ſurrender the ſame 
to him and his Heirs, as he or they ſhould appoint. After 
this William made his Will in Writing, figned by himſelf, 


but without any Witneſſes atteſting it, "wherein Was u 
Clauſe in theſe Words. What'Eſtate I have I intend to 
_« ſettle in this Manner. My Eſtate in Kirby Hal, near 


ct 


Henningham Caſtle, by Henningham Town, which is 
* 1351. per Annum; 128 J. at the Exchequer 1000. 
& Stock at the South-Sea, and 500 J. Stock; all which 1 
give to my dear Brother the Reverend Mr. Anthony 


99 


cc 


©. Springett at Plumprun, near Lawſon in Suſſex. After bis 


6 


0 


Deceaſe my Deſire is, That it ſhould be diſpoſed of after 


„this Manner. To Mr. William Tuffnell, 0 Son of Sa- 


* mucl Tu Hel, Eſq; at Langley in Eſſex, my Eſtate at 
* Kirby wo And then the Teſtator, by his Will, 
gave the other Part of his Eſtate to the ſeveral 8 
therein named. No Surrender was made of the . 


hold to the Uſe of this Will. Viliam died without 


in 1732j3 on his Death Anthony entered into the- pre. 
miſſes, and in 1735 he made his Will; whereby he de- 
viled the Eltate of Kirby Hall before mentioned, topether 
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with other Premiſſes, to Page, Campton and Penn, one 7 
which was his Heir at Law ; but no Surrender was made 


to the Uſe of this Will neither, nor were they ever admit- 


ted to the Premiſſes. However, on the Death of Anthony 


they entered into Poſlefſion thereof; and thetetpon 


the preſent Bill was brought by William Tuffnell, m the 
Will mentioned, againſt the Deviſees and Heir at Law, 


in order to have an Account of the Rents and Profice 
of the Eſtate of the Premiſſes, called Kirby Hall, that 


has been mentioned, and to have that Eſtate decreed to 
him. 


Mr. Noel argued on the Part of the Plaintiff; and to 
ſhew that he was intitled to theſe Premiſſes notwithſtand- 


ing there was no Surrender to the Uſe of the Will of Nil. 


liam, and notwithſtanding that Will was not atteſted by 
any Witneſſes, he cited 2 Ver. 498, 597. 


Mr. Clark argued on the ſari {ide ; and to ſhew that 


the Plaintiff was intitled even to a Remainder in Fee in 
theſe Premiſſes, he cited 2 Lev. 91. and the Caſe of Tbot- 
ſon and Beckworth, determined by Lord Talbot, Michael- 
mas the gth of his preſent Majeſty. And to the ſame 
| Purpoſe was cited Abr. of Ca. in Eg. 178. 


The Atrorney General argued on the other ſide, and for 
Authority cited the Cafe of Miller and Mohune, determi- 
ned by Lord King the 2 1ſt of June 173 2. 


And Mr. Drown, on the {ame ſide, Cited Cro. 1. 447. 


Lord Chancellor ſaid, That the firſt Queſtion proper for 
his Conſideration was, Whether the Plaintift is intitled to 


any Intereſt in the Lands in Queſtion ? And, ſecondly, 


Suppoſing he is, What that Intereſt is? The firſt of theſe Where 2 


Queſtions is to be conſidered in two Lights; one, Whether 


the Will of a Copyhold Tenant, not atteſted by any Wit- be 
neſles, is tufhicient to declare the Uſes of a Surrender 


made 


ill is not 
nere 2 


by ay Wit 


Tp 
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made to The Uſe of a Will ? And in the next Place, V he- 


ther in the preſent Cafe, as there was no Surrender at all, 
this Will, not atteſted by any Witneſſes, is ſufficient to 


give the Truſt of the Copyhold to the Plaintiff? To con- 


ſider this Queſtion in the firſt of theſe Lights, it is very 


certain, that had William been admitted to theſe Premiſſes, 


and had he ſurrender'd them to-the Uſe of his Will, the 
Plaintiff would have been intitled to them notwihſtandin 

the Will was not atteſted by any Witnels. When this 

Cauſe was argued a few Days ago, his Lordſhip {aid it was 


very true, that he had {ome little Doubt upon this Point, 


not having remember'd, that it was ever preciſely deter- 


mined ; bat even at that Time he did remember, that it has 


been held, that the Atteſtation of three Witneſſes is not 


neceſlary in Cafes of this Sort. However, in thoſe Inſtances, 


wherein he has known that Point ſo determined, to the 
beſt of his Remembrance, there always was one or two 


Witneſſes atteſting the Will. But though his Lordſhip had 
ſome little Doubt upon this Point at the Time this Cauſe 


came on before; yet now he was extremely well ſatisfied, 
that a Will of a Copyhold Tenant, not atteſted even by 


any one Witneſs, is ſufficient to 3 the Uſes of a 


Surrender which he has made. The Caſe of the Attorney 


General and Barns, cited by Mr. Noel out of 2 Vern. 597. is | 
an expreſs Authority for that Purpoſe. And indeed it falls 
within the Reaſon of thoſe other Caſes, where it has been 


held, that a Will atteſted by one or two Witneſſes i is {ufficient 
in thels Sort of Caſes. The Reaſon of thoſe Caſes is, that 


the Party is in by the Surrender, and not by the Will; and 
that Reaſon equally holds to give the Party a good Title 


under the Surrender, though the Will is not atteſted by any 


Witneſſes at all. So far indeed is neceſſary, that the Will, 
in ſuch Caſe, muſt be in Writing; but when it is in Wri- 


ting, and ſigned by the Party, that is ſufficient for ſuch 


Where a 
Perſon ſhall 
be intitled to 
the "me 1 
a Copyhold 


Eſtate. 


Purpoſe. To conſider then this Queſtion in the other 
Light which has been mentioned, and his Lordſhip's Opi- 
nion was, That the Plaintiffs were well intitled to the Truſt 
of this Copyhold, notw thſtanding there was no Surrender, 
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and notwithſtanding the Will was not atteſted by any Wit- 


neſſes. This is merely the Caſe of a Truſt of a Copyhold 


Eſtate, and the Teſtator could not make a Surrender of it. 


It has been objected, that the preſent Caſe differs from 


that, where a Surrender is made of a Copyhold Eſtate to 
the Uſe of a Will, by Reaſon that there the Party is in 


by the Surrender; whereas in the preſent Cafe it has 
been ſaid, that the Truſt of the Eſtate merely paſſes by the 


Will; and therefore it has been urged, that in this Cafe the 


Will ought to have been atteſted by three Witneſſes. But 


his Lordſhip's Opinion was, That this Point muſt be ſo 
determined in the Caſe of a Truſt of a Copyhold Eſtate, in 
Conſequence of the former Opinion that he had given 


in caſe the Copyhold had not been in Truſt; and if ſuch 


Atteſtation is not neceſſary where the Copyhold is not in 


Truſt, it muſt be determined in Conſequence, that it is not 


neceſſary where the Copyhold is in Truſt. The general 
Rule may here be applied, That Equity follows the Law; 
and as at Law it has often been determined, that Wills of 
this Sort need not be atteſted to convey the legal Eſtate in 
the Copyhold, ſo it mult be determined likewiſe, that ſuch 
Atteſtation is not neceſſay to convey the Truft of the Co- 
pyhold. This Court is never more ſtrict in requiring 
Ceremonies to paſs the Truſt of an Eſtate, than it is to pats 


the legal Intereſt in it; And as to convey the legal Eſtate 


I in the Copyhold, this would not have been neceſſary, by 


the ſame Reaſon it ſhall not be neceſſary to convey the 


Truſt of it. The next Queſtion proper to be conſider'd is, 


What Eſtate in the Premiſſes the Plaintiff is intitled to? 


And his Lordſhip's Opinion was, That he was intitled to 


an Eſtate in Fee, as Anthony is dead. The Beginning of 


the Will is, © What Eſtate I have (I intend)” ; and did 


indeed the Will reſt only on that, that would not have 
been ſufficient to have ſhewn the Party's Intention to have 
given the whole remaining Eſtate in the Land to William 


Tuffnell. But then the Will goes on with ſaying, © All 


* which I give to my dear Brother the Reverend Mr. An- 
& thony Springett, at Plumpton, near Lawſon in Suſſex. Af- 
| cer 
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ce ter his Decrale, my Dedive } is, that it ſhould be dif Seed 

„ of after this Manner; To Mr. William Tuffnell, the Son 

* of Samuel Tufnell, at Langley in Eſſex, my Eſtate at © 

1 os y Hall.” It has been {aid by the Plaintiff's Counſel, 

that the Word Eſtate in that Clauſe of the Will relating to 

William Tuffnell, is {ufficient to convey, not only the Land 

it ſelf, but the whole Eſtate and Intereſt in the Land; and 

for this Purpoſe they relied on the general Caſes on this 

Head, that have been both in Law and Equity. On the 

other Hand, the Counſel for the Defendant inſiſt, That the 

Word Eftare ſignifies here no more than the Land it ſelf. 

here by = his Lordſhip ſaid, he did believe, that there were Ca- 

3 {es where this Word Eſtate has been held to ſignify barely 
ſtator ſhall the Land it ſelf. But all theſe Cafes depend on their par- 


be conſtru- 


< to intend ticular Circumſtances, and the Evidence "AY the Teſtator's 


to give the Intention ariſing from thoſe Circumſtances. With Regard 
he has in the tO the Caſes that have been cited by the Attorney General 
2 and Mr. Brown, they do not come up to the preſent 
tie Land it ONE, Here the Words indeed are, © My Eſtate at Kirby 
and though that is a Locality, yet the Que- 

ſtion is, W hether it is ſuch a Locality as is ſufficient to 

ſhew the Teftator's Intention merely to be to convey 

25 Lands themſelves, and not the Intereſt in them. 

Suppoſe the Teſtator had ſaid, I give all my real Eſtate 

in England, Would not that paſs "the Intereſt which he 

had in the Lands, as well as the Lands themſelves? 

There have been Caſes wherein it has been determined, that 

Clauſes of that Kind will convey the whole Intereſt in the 

Lands which the Party has in them. It is very true, that 

Fon of that Sort have a larger Locality than the preſent 

But his Lordſhip ſaid, That he did not reſt his Opi- 

nion on this Part of * Caſe. All theſe Caſes, he ſaid, 

as he had before obſerved, depended on their particular 
Circumſtances, and the Teſtator's Intention ariſing there- 

Now the introductory Clauſe in the preſent Caſe 
9 is deciſive to ſhew the Teſtator's Intention to be to diſſ poſe 
8 of his whole Intereſt in the Land; the Words are, 


an Evidence 21 
to ſhew, that What 


the Teſtator intended to 1056 of his whole Intereſt in his Lands. 
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« What Eſtate I have J intend to ſettle in this Manner.” 
This ſhews that he intended to diſpoſe of his whole Intereſt 
in the Premiſles ; and it is as ſtrong as if the Teſtator had 
ſaid, All my Eſtate I diſpoſe of in this Manner; and the 
Caſe is ſtronger, becauſe of the Word ſettle ; by this Ex- 
preſſion the Teſtator ſhews his Intent to make a Settle 


ment of his whole Eſtate; and the Will does all that. 
"Firſt it gives the Eſtate to Anthony Springett for Life, and - 


the Remainder he gives. to William Tuffnell. This brings 
the preſent Caſe very near to that of Ibotſon and Beckwith, 


which has been cited, determined by Lord Talbot. And ſo 


his Lordſhip was pleaſed to Decree accordingly. 


Freeman and Biſhop. e 


Biſbop, who was a Jockey, and during the Space of a 
Twelve-month's Time bought thirteen Horſes of him. His 
Method was, not to buy above one at a Time; but he uſed 
to ride them hard, ſoon grew tired of them, and then 
reſold three of them to the Defendant at much fmaller 
Prices than he contracted for them. He paid no Money 
down, but the Whole was run upon Credit; and at the 
Time that a Horſe was bought Biſhop frequently lent him 
a little Money too; and then a Note was given for the 
Price contracted for the Horſe, and for the Money at the 
fame Time lent. Some of theſe Horſes were at high Prices, 
42 Guineas was the Price of ſome of them, and 40 J. the 
Price of others; however, it was ſworn that the Horſes 
were not fold to him at a higher Price than they were 
really worth, except two of them; and even as to them, 
one of them was only ſold at about 2 Gumneas above the 
Market Price, and the other about 3 l. 


At the Time theſe Dealings were carried on Freeman's 


Father, was alive, and had a good Eftate ; Freeman himſelf 


lived 


TD Obert Bartley Freeman, being between Twenty-two and 
1 Twenty-three Years of Age, became acquainted with 
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ce ter his Deceaſe, my Defire i is, that it ſhould be diſ Wt 
* of after this Manner; To Mr. William Tuffnell, the Son 
"2 of Samuel Tuffnell, at Langley in Eſſex, my Eſtate at 
% Kirby Hall.” It has been laid by the Plaintift's Counlel, 
that the Word Eſtate in that Clauſe of the Will relating to 
William Tuffnell, is ſufficient to convey, not only the Land 
it ſelf, but the whole Eſtate and Intereſt in the Land; and 
for this Purpoſe they relied on the general Cafes on this 
Head, that have been both in Law and Equity. On the 
other Hand, the Counſel for the Defendant inſiſt, That the 
Word Eſtate ſignifies here no more than the Land it ſelf. 
W. 8e b by * his Lordſhip ſaid, he did believe, that there were Ca- 
rode Te. les where this W Fa) Eſtate has been held to ſignify barely 
ſtator ſhall the Land it ſelf. But all theſe Caſes depend on their par- 


be conſtru- 


ed to intend ticular Circumſtances, and the Evidence 2 the Teſtators 
do eine the Intention ariſing from thoſe Circumſtances. With Regard 


Intereſt that 


be bas in the to the Caſes that have been cited by the Attorney General 


ge _ and Mr. Brown, they do not come up to the preſent 


the Land it Ge. Here the Words indeed are, My Eſtate at Kirby, 
w_ % Hall”; and though that is a Locality, yet the Que- 
f ſtion is, WW hether it is ſuch a Locality as is ſufficient to 
ſhew the Teſtator's Intention merely to be to convey 
the Lands themſelves, and not the Intereſt in them. 
Suppoſe the Teſtator had laid, I give all my real Eſtate 
in England, Would not that pals "the Intereſt which he 
had in the Lands, as well as the Lands themſelves? 
There have been Cales wherein it has been determined, that 
Clauſes of that Kind will convey the whole Intereſt in the 
Lands which the Party has in them. It is very true, that 

| Clauſes of that Sort have a larger Locality than the preſent 
one. But his Lordſhip aid, That he did not reſt his Opi- 
nion on this Part of os Caſe. All theſe Caſes, he ſaid, 
as he had before obſerved, depended on their particular 
Crna, and the Teſtator s Intention ariſing there- 
ow far the from. Now the introduQtory Clauſe in the preſent Caſe 
3 is deciſive to ſhew the Teſtator's Intention to be to dif poſe 
Con be of his whole ek in the Land; the Words are, 
an Evidence | | ce What 


to ſhevw, that 
the Teſtator intended to diſpoſe of his whole Intereſt in his Lands. 
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his Lordſhip was pleaſed to Decree accordingly. 


Biſbop, who was a Jockey, and during the Space of a 
_ Twelve-month's Time bought thirteen Horſes of him. His 


to ride them hard, ſoon grew tired of them, and then 
| reſold three of them to the Defendant at much ſmaller 


down, but the Whole was run upon Credit; and at the 
Time that a Horſe was bought Biſhop frequently lent him 
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«© What Eſtate I have I intend to ſettle in this Manner.“ 
This ſhews that he intended to diſpoſe of his whole Intereſt 
in the Premiſſes; and it is as ſtrong as if the Teſtator had 
ſaid, All my Eſtate I diſpoſe of in this Manner; and the 


Caſe is ſtronger, becauſe of the Word ſettle ; by this Ex- 


preſſion the Teſtator ſhews his Intent to make a Settle» 


ment of his whole Eſtate; and the Will does all that. 
Firſt it gives the Eſtate to Authony Springett for Life, and 
the Remainder he gives to William Tuffnell. This brings 
the preſent Caſe very near to that of Ibborſon and Beckwith, 


which has been cited, determined by Lord Talbot. And ſo 


| Freeman and Biſhop. SHE'D April 28 


[I Obert Bartley Freeman, being between Twenty-two and 
Twenty-three Years of Age, became acquainted with 


Method was, not to buy above one at a Time; but he uſed 
Prices than he contracted for them. He paid no Money 


a little Money too; and then a Note was. given for the 
Price contracted for the Horſe, and for the Money at the 
fame Time lent. Some of theſe Horſes were at high Prices, 
42 Guineas was the Price of ſome of them, and 401. the 
Price of others; however, it was {worn that the Horſes 
were not fold to him at a higher Price than they were 
really worth, except two of them; and even as to them, 
one of them was only fold at about 2 Guneas above the 
Market Price, and the other about 3 J. 47 


At the Time theſe Dealings were carried on Freeman's 


Father. was alive, and had a good Eſtate ; Freeman himſelf 


lived 
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lived with his Father, and was only intitled to a Revetfion 
expectant on his Father's Death; however, as he had this 
Expectancy, and was his Father s eldeſt: Son, and was a 
Favourite of his Mother, upon theſe Accounts it was, that 
Biſhop was contented to truſt him. The whole Money at 

| laſt amounted to 3001. and thereupon he conſented to 
mortgage his Reverſion; and at the ſame Time it was 
agreed between them, that the Mortgage ſhould be writ by 
a common Perſon in a Running Hand, and not by any At- 
torney in the Neighbourhood. The preſent Bill was brought 
by Freeman againſt Biſhop, in order to be relieved againſt this 
Mortgage, on Payment of what was bona fide due on Ac- 
count of the Horles, and the _ that was lent t to him. 


How far a Lord Chancellor ſaid, That bo Opinion was, 160 Plain- 


young. Heit's | 


being inti- tiff was intitled to Relief, He ſaid it had been objected, 
tledto a Re- that the preſent Caſe was not within the ordinary Rule of 


verſion, is no 


| Reaſon why the Court, of relieving young Heirs againſt hard Agree- 
the Security, 


eben ente which they enter into; for that here the Plaintiff had 


entered nde a reverſionary Eſtate, expectant upon the Death of his Fa- 
ould not be 


tclleved a. ther; but his Lordſhip obſerved, that that Circumſtance 


_ gainſt, won! make no Difference. The Court in theſe Caſes does 


Wherea not enter into Inquiries of that Sort; the Point that they 
young Wor regard is, That the Heir is ſuch a one as, in his Fa- 


filtence but ther's Life- time, had no proper Subſiſtence but from his Fa- 


from his Fa- 


"ther: and the ; and where in ſuch Caſes the Court has found, that 


Court finds Advantages have been taken of the Difficulties the young 


that on that 


Account” Heir day under, in molt of thoſe Inſtances they have relie- 
Advantazs ved. In the preſent Caſe, at the Time theſe Dealings 


have g 


taken of the Were carrying on between the Plaintiff and Defendant, 72 


Difkculcythe Plaintiff was not above T'wenty-two or Twenty-three Years 
young Heir 


lay under, of Age. The Reaſon acknowledged by the Defendant for 


in moſt of 


8 truſting him was, That his Father had a good Eſtate, 
cer they have that he was intitled to a Reverſion expectant on his Fa- 


relieved, 


ther's Death, and that he was a Favourite of his Mother. 


| What is E. Beſides, abſtracted from theſe Circumſtances, the Nature of 


vidence of 


wor Sally - Tranſaction ſpeaks a Fraud. Here is a young Gentle- 
made upon man entering into „ Bargains with the Defendant for Horſes. 


a young 


„ + It 
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It has been ſaid, Equity will not ſet aſide every Contract 
of this Sort, where a Bargain is to give a little more for a 
Horſe than he is worth: And true indeed it is, that if this 
had been a Contract for a ſingle Horſe, tho the Price er 
for was beyond what he was worth, a Court of Equity 


would not interfere and reſcind the Bargain. But what is 
the Nature of the preſent Dealing? Here are thirteen 


Horſes bought in a Twelve-month's Time, moſt of them 


at very high Prices ; 42 Guineas contracted for ſome of them, 
40 J. contracted for others; three of them reſold to the 


Defendant at much lower Prices than they were bought in 
at. A Tranſaction of this Kind is rather a Trading in the 


way of Horſes than any thing elſe. The Defendant too 
has not dealt with the Plaintiff in the common way of ſel- 


ling Horſes, by taking ready Money of him, but upon Cre- 
dit. At the Time of theſe Contracts for the Horſes Mo- 


ney is taken care to be lent; this is a common way of 


drawing young Perſons in to ſupply their Extravagancies. 
Another Circumſtance, giving Ground for Relief in this 
Caſe, is, that here is a Mortgage given for 300 J. At the 


Time the Mortgage was made, there is no Proof, that an 
Account was ſtated; no particular Proof is there of what 


sums of Money were really lent ; beſides, there is a Cir- 
cumftance of a Concealment intended. The Mortgage was 


to be writ by a common Perſon in a Running Hand, and 


not by any Attorney in the Neighbourhood. Why was it 
to be writ in a Running Hand, if a Concealment was not 


deſigned ? For theſe Reaſons his Lordſhip was of Opinion; 


that the Mortgage ſhould only ſtand as a Security for 


what was really due on Account of the Money lent, and 
on Account of what was due for the Horſes. To aſcer- 


tain what was due for the Horſes, the Defendant was to 


have Liberty to bring his Quantum Meruit. And ſo his 
Lordſhip was pleaſed to Decree accordingly. 


=” 85 Glanville 


ſhall be pro- 


Where 4 
Deed ſhall 
only ſtand ag 
a Security 
for what 


ved to be 
due upon a 
Quantum 
Meruit. 
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Abril 30. Glanville and Pai ne. 


0 the 6th of March 1684, previous to the Marti 
SE age of Abraham Paine with Roſe his Wife, Articles were 
enter 45 into, whereby, in Conſideration of 1 000 1. Por? 
tion, that Abraham was to * with Roſe, Abraham agreed 
to make a Settlement of 301. per Annum on Roſe for Life, 
by way of Jointure, and to the Heirs of her Body by Abra- 
ham begotten. On the ſame Day a Settlement is made by 
Chriſtopher, the Father of Abraham, of certain Freehold 
Lands; the Value whereof did not appear. This Settle» 
ment is made by Chriſtopher on the one Part, Abraham and 
” Roſe on the other Part, and Truſtees on the third Part. 
„ This Settlement is, That as well for and in Conſideration 
1 of the Marriage intended to be had between Abraham and 
Roſe, and for and towards Settling Part of a Jointure on 
Roſe, and for ſettling the Eſtate in the Name and Plood 
of Chriſtopher, the Uſe of one Moiety is to Abraham for 
Life, the Remainder to Roſe in Part of her Jointure, the 
„ Remainder to the Heirs of the Body of Roſe by Abrahams 
begotten. As to the other Moiety, it is to Chriſtopher 
for Life, the Remainder to Mary his Wife for Life, the 
Remainder to Abraham for Life, the Remainder to the 
| Heirs on the Body of Roſe begotten. In this Settlement 
there is a Power to make Leaſes in this Manner; That af. 
Iter the Death of Chriſtopher and Mary, it ſhall be lawful , 
for Abraham to demiſe the Premiſſes for three Lives, or 
any Number of Years, determinable on three Lives, ſo as 
not leſs than the Rent of 115. Per Annum ſhould be re- 
11 . ſerved. Another Settlement is mace, on the ſame Day, 
\\ dee e of a Leaſehold Eſtate; ; it recites the Marriage agreed on, 
11. and that the Husband was to receive a Portion of 10007 
of his Wife ; namely, 6501. down, and 3501. more as 
| ſoon as he ſhould ſettle 30 J. per Aunum on his Wife for 
Life, by way of wo, and to the Heirs of her Body * 
' begotten by Abraham, and over and above what was already * 


3 ſettled. 
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ferled, On the 16th of April following the Martiage 
inſued ; the ſame Day the Father of Roſe gave a Bond for 
ſecuring the Payment of the 3504. in Caſe the 301. per : 
Annum ſhould be ſettled; beſides what was already ſettled. 
In 1589 Abraham cakes a Settlement of a Leaſchold _ = 

Eſtate of 7 5 J. per Annum for the Benefit of his Wife for On 
her Jointwee ; ; *tis limited to Truſtees to permit Abraham 

to receive the Profits for his Life, the Remainder to Roſe 

for her Life, the Remainder to ſuch ſecond Husband as ſhe 

ſhall afterwards marry, the Remainder to the Executors 

and Adminiſtrators of Abraham. Roſe died in 1736 ; after 
her Death Abraham Paine took to himſelf the Cuſtody 
_ all the Deeds. By this Marriage there was Iſſue one 
; the Son died, and left a Daughter Mary, who in- 

ee with Glanville; and thereupon the preſent Bill 
was brought by Glanville and his Wife againft Abraham 
Paine, in order to compel him to make a Settlement of 


the z0 l. per Annum. in Purſuance of the Marriage Ar- 
ticles. 


Mr. Talbot had on the Part of the Plaintif, and for „ : 
5 Authority cited 1 Vern. 4525 + Th = 


Lord (hincelbor ſaid, That his Grid Was, ts Plaintiff Where Gs 1 
was intitled to way - *Tis very plain, that here was a Fea = | 
Portion of 10001. which was agreed by the Articles to be e e 
paid to Abraham. Theſe Articles were made in 168 5, and in Purſuance 
at that Time Money was of much more confiderable Value * Arte. 
than now it is. Tis very plain too, that by theſe Articles 
a Settlement was intended to be made for the Benefit of the 
Iſſue of the Marriage, as well as for the Benefit of the 
Wife. But if Things are to remain as they are, here will 
be hardly any Proviſion for the Iſſue at all. *Tis indeed 
true, that the Clauſe of the Heirs of the Body is interlined 
in the Marriage Articles, and in the Atteſtation by the 
Witneſſes no Notice is taken of this Interlineation ; Sutra — 
conſidering that here is the like Clauſe of a Provilion for 2 
the Heirs of her Body inſerted in the Settlement of a Deed ſhall 
Free- not avoid it, 
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Freehold Eſtate on the ſame Day that the Articles ln: 
Date, and conſideritig that the Bond takes Notice of the 
fame, his Lordſhip ſaid, that he mult take it, that this In- 
Where a terlineation was duly inſerted ; and if this was fo, there is 
cane no Pretence to ſay, that the Settlement of the Freehold 
taken to be Eſtate, made on the {ame Day with the Articles, can be 
1 any Performance of them, it being exprelly declared by 
tiles. that Deed, that it was only made for Part of a Jointure. 
Beſides, it is reaſonable to believe that this Freehold Eſtate 
was but of ſmall Value, there being a Power to make 
Leaſes in it, reſerving not leſs, as the Deed ſays, than 
11s. per Annum; nor can the Settlement of the Leaſehold, 
made on the {ame Day with the Articles, be any Perlortit 
ance of them, it being declared by that Deed, that the 
| Leaſehold was * be ſettled over and above what: was ſets 
tled before. A Queſtion has been, Whether the Settles 
ment which was made of another Leaſehold Eſtate in 168 9, 
ſhall not go in Satisfaction of theſe Articles; but there 
is no Foundation to ſay, that it can be any Satisfaction 
with regard to the Iſſue, this Leaſehold Eſtate being li- 
mited to the Executors of the Husband after the Death of 
the Husband and Wife. Had indeed that Settlement been 
on the Iſſue of the Marriage inſtead of limiting the Remainder 
to the Executors, his Lordſhip {aid, that after this Length of 
Time he would not have relieved ; but as it was limited to 
the Executors of the Husband, that Settlement cannot be 
conſidered as a Performance of the Articles. Upon theſe 
Grounds his Lord{hip ſaid, It was clear that the ſeveral 
Deeds can be no ay ro of the Articles, provided the 
Conſtruction of the Articles contended for is true; namely, 
that under theſe Articles the Iſſue were intended to be 
Purchaſers, and that the Limitation ought to be in ſtrict 
Settlement to them. It becomes neceſſary then to conſi- 
Noon the der the Conſtruction of the Articles; and as to that the 
dire& an E- Principle is clear, that in general, where in Marriage-Arti- 
fate ade cles a Settlement is agreed to be upon the Parties and the 
tric Settle- Heirs of their Bodies. the Settlement ſhall be made in 


ment in Pur- 


5 Settlement. It has been ſaid, That the preſent Caſe 
Articles. 1 | s differs 


- & wow 


„ 


In Curia Cancellariæ. 


differs from that general Rule; becauſe, by the Articles, 
the Tointure is to be made on the Wife for Life, the Re- 
mainder to the Heirs of the Body of the Wife by the Huſ- 
band begotten, without any Limitation being made to the 
Husband. But the preſent Caſe is the ſtronger for want of 
the Limitation to the Husband being inſerted; ſince by 


this Means it would not be in the Power of the Husband 
to deſtroy the contingent Remainder made to the Iſſue. 


Another Objectior has been made, that theſe Articles have 

a plain Reference to the Settlement of the Freehold Eſtate, 
and by that Settlement the Husband is made Tenant in 
Tail; and therefore it is contended, that theſe Articles 
ſhall have the ſame Conſtruction likewiſe. But on the 
Face of that Settlement there appears to have been a plain 
Blunder in making the Husband Tenant in Tail, there be- 
ing a Power inſerted in it, that he ſhould have Liberty to 
make Leaſes for three Lives; which Power, had he been 


intended to have been Tenant in Tail, he would have had 
by the Statute of H. 8. The ſame Miſtake appears too 


from the Conſideration in the Deed, which was, that the 
Eſtate ſhould be ſettled in the Name and Blood of Chri- 


ſtopher the Father; for it was not a proper Means of ob- 
taining the End, to give an Eſtate Tail to the Son. And 


becaule the Conveyancer 1s miſtaken in drawing the Settle- 
ment, that will be no Reaſon, that the Court is to miſtake 


likewiſe. The Cale of Weſt ap Ereſy, a few Years 
ago, in the Houſe of Lords, is extremely applicable to the 


preſent Purpoſe. That Cale went farther too than the 


preſent one ; for there, by the Settlement as well 95 Arti- 
cles, the Husband was made Tenant in Tail; and yet the 


Houſe of Lords directed, that the Husband ſhould be Te- 
nant for Life, only limiting the Remainder in ſtrict Settle- 
ment. And ſo his Lordſhip was pleaſed to decree accord- 
ingly. 


— ns Havers 


* 
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Havers and Havers. 


Brabham Havers made his Will, and thereby bequeathed 
44 to Anne his Wife the Reſidue of his perſonal Eſtate, 
making her his Executrix. Anne the Wife died, and left 
behind her one Child, Aune an Infant, who was the only 


Iſſue of that Marriage. Anne the Infant, in this Manner 


became intitled to a perſonal Eſtate of the Value of fix 
hundred Pounds, and to Arrears of Rent of a real Eſtate. 


The Grandmother of the Infant, who was her next of 
Kin, was appointed Guardian to her; and upon this Ac- 


count the Surrogate granted to her Adminiſtration durante 


minore AMtate of the Infant, though ſhe was an Alms- wo- 


man, and in very neceſſitous Circumſtances. On granting 


this Adminiſtration the Grandmother however found Sure- 
ties, who enter'd into an Adminiſtration Bond, in the Penalty 
of 2001. conditioned for her duly adminiſtring the Effects 


of the Inteſtate ; and after this Grant of Adminiſtration was 
perfected, the gave a further Surety in 6001. to the ſame 


' Purpoſe. After this the Grandmother took out Admini- 
ſtration de bonis non to the Father; and having theſe ſeve- 


ral Adminiſtrations committed to her, ſhe thought proper 


to bring Actions in order to call in the Securities that were 
owing 
upon a Bill was brought by the Prochein amy of the In- 


to the Eſtate of the Father and Mother. Theres 


fant, in the Name of the Infant, and by the ſeveral De- 
fendants in thoſe Actions againſt the Grandmother, prav- 
ing an Injunction to ſtay her Proceedings in thoſe Actions, 
and that ſhe might be compelled to bring into Court for 
ſafe Cuſtody the Money of the Infant, that ſhe had got 
into her Hands. To this Bill an Affidavit was annexed 
of the Truth of the Contents of it. 


The Defendant put in her Anſwer, and thereupon the 

Attorney General now moved, That a Receiver might be 
and 

came 


appointed of 


the Infant's real and perſonal Eſtate, 
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came to ſhew Cauſe why the Injunction, which had been 
granted, ſhould not be diſſolved. 


Lord Chancellor ſaid, That he neither liked the Manner 
of the Bill, nor the Defence which had been made againſt 
it. Tis an odd Thing for Debtors to an Eſtate to make 
themſelves Plaintiffs in a Cauſe, under a Pretence of taking 
Care of that Eſtate, and to pray an Injunction to ſtay the 
Proceedings in Actions commenced againſt ae bes; 1 
nor did he like the Defence that had been made to this 
Bill, That a Woman, who is under neceſſitous Circumſtan- 
ces, ſhould inſiſt upon keeping the Poſſeſſion of an Infant's 
Eſtate. She appears to be very poor, and on that Account An Admini- 
was very unfit to have been intruſted by the Eccleſiaſtical lars 


ronte Minore 


Court with the Adminiſtration during the Minority of the n ougnt 


not to be 
Infant ; 'tis incumbent therefore on this Court to take committed 


4 Care of the Infant's Intereſt. It has been ſaid, that the te one tbat 


is very poor, 
: pron Bill is not proper, becauſe the Eceleſialticat Court though ſhe is 


as the ſole Right of determining concerning the Fitneſs of Sd nent of 


the Perſon, whom Adminiſtration is to be granted to; but 3 to the 
it by no Means follows from thence, that the Nature * 


the preſent Bill is not a proper one. Where this Court Where this 
ſees Reaſon to think, that there will be a Miſapplication of Cut ſces 


Reaſon to 


the Effects of the Inteſtate, and an Abuſe and Waſting, to think, that 


the Prejudice of an Infant, by a limited Adminiſtrator, — 


who is only a Truſtee for the Infant, it is mcumbent on cation of the 


Effects of 
this Court to take Care, that the Infant be not prejudiced ; i ed 


and in ſuch Caſe, if they ſee the Exerciſe of a Juriſdiction ara 5 
11e an 
by a Surrogate, to the Infant's Prejudice, this Court will waking, to 
mterfere. The Adminiſtration during the Minority of ir eee 


of an Infant, 
the Infant, which has been granted in the preſent Caſe, by a limited 


his Lord{hip ſaid, has been granted in the moſt care- 5 
leſs, fovenly and ſcandalous Manner, that he ever ſaw. only a Tru- 
This; is an Adminiſtration, which the Grandmother had ——— 


Infant, it is 
not any Right to; and chat was a Circumſtance, Which incumbent 


he thought was of very conſiderable Weight in the pre- © _ = 


ſent Cate. It was incumbent therefore upon the Surro- that the In- 


fant be not 
gate to have taken Care, that this Adminiſtration ſhould r er 


have 
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have been granted to a reſponſible Perſon. At the Time 
of granting this Adminiſtration, Security is only taken in 
the Sum of 2001. Under this Adminiſtration the Grand- 
mother was in hopes of poſſeſſing herſelf of the whole 
Eſtate of the Infant. And as to what is ſaid of her being 
Adminiſtratrix de bonis non to the Father, and under that 
Pretence juſtifying the Actions, which ſhe has brought in 
order to get in the Eſtate of the Father, the obtaining 
that Adminiſtration was only an After-thought, in or- 
” der to ſubſtantiate the Proceedings in thoſe Actions. The 
Infant is intitled to a perſonal Eſtate of the Value of 
6001. beſides the Arrears of Rent of a real Eſtate ; and 
yet ſo little Care has been taken of her Intereſt, as to grant 
the Adminiſtration, during her Minority, to an Alms-wo— 
Adminiſtra- man, with the Security. only of 2001. This Negligence | 
and ong Of taking ſo ſmall a Security has been endeavoured how- 


ed, and one 


© non Car 26-6 {upplied by the taking of | another Bond in a 
taken upon larger Sum. Bur by the taking of the firſt Bond, and the 

. Lee granting the Adminiſtration under it, the Surrogate had 
Auminiſtra- functus Officio; and therefore his Lordſhip ſaid, he did 
„ not ſee what Authority he had to take this ſecond Secu- 
nalty cannot rity. For theſe Reaſons his Lordſhip ſaid, that he would 
wnerwards direct that a Receiver ſhould be appointed, both of the real 

| Where the and perſonal Eſtate of the Infant. He would direct far- 
Courtwill ther, that the Muſter ſhould ſee what Securities were pro- 


Receiver or per to be called in, and that the Receiver ſhould put ſuch 


Receiver of | 
8 3 F of Securities in Suit. | He would direct farther, that the Re- 8 
withifanding Ceiver ſhould carry on, in the Name of the Adminiſtratrix, 1 
eee the Suits which are already begun, and ſhould commence + 
edof it. any other Suit in her Name, indemnifying the Adminiſtra- 
trix; and that Coſts ſhould be taxed the Adminiſtratrix as 
far as ſhe has proceeded in theſe Suits. However, his Lord- 
ſhip ſaid, that the Cauſe for Continuance of the Injun- 
tion ſhould be diſallowed. And fo his Lordſhip was plea- 
ſed to order accordingly © —@— 
N 


Davile 
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Davile and Peacock. 


My 8, 


E Bill ſet forth, that John Warcop made his laſt : 


Will and Teſtament in Writing in 173 i, thereby _ 


deviſing certain Lands to Truſtees, in Truſt to permit Phila- 
 delphia his Wife to take the Profits for her Life; except the 


yearly Sum of 5001. iſſuing thereout, which he gave to 
his Daughter Sarah, to be paid to her ſole and ſeparate 


ther directed, that alter the Death of Philadelphia his Tru- 


ſtees ſhould pay all the Rents and Profits, except of his Eſtates 


' Uſe, notwithſtanding her en The Teſtator far- | 


at Eaſt Tanfeild, to Sarah, for her reſpective Uſe for her 


ſtand ſeiſed of all theſe Lands, except the Eſtate at Eaſt 


Life, at two Half-yearly Payments, to be computed from 
Philadelphia's Deceale; and that Sarah's Receipt {hould be a 
{ſufficient Diſcharge, notwithſtanding her Coverture. He 
directed, that after Sarah's Death the Fruftees ſhould 


Tanfeild, to the Uſe of the Iſſue of the Body of Sarah, 
and in Default of ſuch Iſſue, to the Uſe of Priſcilla, ano- 
ther of the Teſtator's Daughters, in Fee. In this Will 
there was a Power given to Sarah, by her laſt Will in Wri- 


ting, to diſpoſe of ſuch Part of the Lands, which * : 


at Ripon notwithſtanding her Coverture. 


The Bill further charged, That John Warcop died, _ 
after his Death Sarah, by Wh laſt Will, duly ſigned and 


publiſhed ; in the Rc of three Witneſſes, died the 2 1ſt 


27 February 1724, reciting the Purport of her Father's 


Will, did give and deviſe 0 the Plaintiff's Father and his 


Heirs all her Right, Title and Intereſt whatloever, in the 


Lands at Ripon ; That the Defendant had got into Poſſeſ- 


ſion, and refuſed to come to any Account with the Plain- 
tiff's Father in his Life-time, or with her ſince his Deceaſe, 


for the Rents and Profits of the ſame. Whereupon ſhe, in 
order to recover Poſſeſſion of the Premiſſes in Ribon, was 


obliged to n an Ejectment againſt the — and, 
H after 


N — * = — 
— — — — ” wo 2 — * — 232 <C — —— — — > © Nt ron Cree 2 > —— nn « 
rr * 8 — 6 re. — * — 1 * . c Nr 4 eva 0 
5 4 « FOE 
6 — <p * — — * — 
* 5 wrong — 
* 4% on * _ 1 


— 0 
3 P * 2 * 


. 2 wet - 
ED — 4 - ate ES — 
. — —-— — — « — 
— . 3 2 \ —— — 
— —— . n wen 
es | 9 
— —— — ̃ — 4 


— ri 


—— — 
* 
—— — — 


—— — — 
. A 


—— ION 
„* 


— Cer ee 
_ — * 


— ene eee 
— —ů 


_ _ 8 _— 4 4 _ 
0 6 7 F . 
— K 3 2 —— . = * i n 4 nah 
— — 7 „ FI >. A 1 a \ 1 - = > . e ö e - 2 2 nn be ate. 
2 - S \ G l N . — ( - r — P * 8 
0 L - 2 8 2 > X . 
3 bee 1. PE a 8 22 » 8 8 8 + OO wb. 
* Dee — 31 Þ . n — 4 nn? bk 
5 4 — eh/ 00 = 


4 
. 
. 


1 
1 
| 
* 
£ 
f 
£ 
by 
7 
o 
| 
i 
* 
BM: '*S 
4 ! 


* 
- 7 
__— —— 
* 


5 7 a 
—_— < "rom 2 
- 5 —— 
£ a wrap * — a oe or ˖˖ · rr 3 — We 
— — i as (all x 8 e * ale 2. ——— e — — IS — ** 
— 1 2 DMM Se = 1 — Nee — v2 1 
1 hy — 332 —— 22 * - Ore ey * - ES dw — - Aa 8 — pa = . 8 D 
—— 8 8 a pens 2 R ee BPR ' — — 2 + EY rw a : — * S 4 * 
— * 2 „ Y * 3 " 4 0 — —— ns — er — - — : 
2 P PL E042; gn — - " — 80 G „ - * 6 9 ” Hs 5 
—— » OT RCRA ONLY * , . 4 Ren "_ * 0 a 3 2 
* 2 
— * * * 


— 8 e 
is. Re ms IRE S 
2 * — 


nr 
* 5 


5 PILES 


: 
i 


De Term. Paſche 1740. 


aber a full Trial, recover 1 Poſſeſſion of the ſave. There- 
upon the preſent Bill was brought by Elizabeth Davile againſt 
Thomas Peacock and Priſcilla his Wife before mentioned, and 
againſt ſeveral others, praying, that they may come to an 


Account with the Plaintiff and pay her ſuch Rents and Pro- 


fits of the Premiſſes, as ſhe has a Right to receive; and 


that the Defendants ohn Peacock, and Thomas Peacock and 


his Wife may deliver to the Plaintiff all the Title-Deeds - 
and Evidences belonging to the Premiſſes ; and that her Title 
at Law thereto may be eſtabliſhed, and the quieted in Poſ- 
ſeſſion. 


The Defendants, by their Auer, diſputed the Val. 
dity of the Will of Sarab, and brought an Ejectment them- 
ſelves, in order to diſpute the Force of it. They likewiſe 
inſtituted a Suit in the Prerogative Court of York againſt 


the preſent Plaintiff, to compel her to bring the Will of 


Sarah into that Court, in order that it might be duly 
proved. Thereupon, the 28th of February laſt, a Motion 


was made to this Court, praying, that the Injunction 
which had been obtained, till the coming in of the Anſwer, 


might be extended to lay Trial in the {econd Ejectment, 


| 3 the Proceedings, which had been commenced 1 in the Pre- 


Ons Court. 


The Court gave no \ final Opinion i in this Matter at that 


Iime; but ordered, that the Plaintiff's Time for ſhewin 


Cauſe againſt the Injunction ſhould be inlarged, and that 


Proceedings 1 in the mean Time ſhould be ſtayed. 


On the 2th of Mack laſt the Matter came on again, 
and then an Order was made generally, whereby all Pro- 


ceedings were directed to be ſtayed. But notwithſtanding 


this Order, the Defendant Priſcilla cauſed Sentence of Ex- 


communication to be read and publiſhed againſt the Plaintiff, 
for not producing the Will of Sarah in the Eccleſiaſtical 


Court, in order to be proved. 
I 


On 
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On the 15th of April laſt the Matter came on again, and 
then the Order, that the Court was pleaſed to make, was, 
That the Plaintiff”s Time for ſhewing Cauſe againſt the Or- 
der of the 28th of February ſhould be farther inlarged ; and 
tat all Proceedings at Law, and in the Eccleſiaſtical Court 
at Tork, for the Matters here i in Queſtion, ſhould be in the 
mean Time ſtayed. And it was farther ordered, That the 
Defendant Thomas Peacock, and Priſcilla his Wife, ſhould hew 
Cauſe why they ſhould not ſtand committed to the Fleet 
for Breach of the Order of the 3th of March laſt. And it 
was farther order'd, That the Benefit of the Plaintiff's Mo- 
tion, for extending the Injunction to ſtay Trial in the ſecond. 
Ejedtment, and alſo to ſtay the Defendant Priſcilla Peacock's 
* Proceedings i in the Eccleſiaſtical Court at York, touching the 

Matters 1 in n Queſtion, be Javed until the ſame Time. 


1 Matter now coming on again, the Attorney Gene- 
ral moved, that the Injunction might be extended to ſtay 
Trial in the ſecond Ejectment; and that Priſcilla might 


be committed for her Contempt in proceeding to excom- 


municate the Plaintiff, contrary to the Intention of the 
Order of the th of March, which has been mentioned. 


Lord d ſaid, That . were four Things for hls 
Conſideration, The firſt of theſe relates to the Regularity 


of the preſent Injunction ; and if the Matter had been res 5D age 


integra, he ſhould have doubted whether the preſent In. nen 


ſhall not be 
5 junction was regular, by reaſon that it was granted with- granted, by 


out having been Fart of the Prayer of the Bill. And in Neaſan per 


it is no Part 


thele Injunctions, for want of an Anſwer, the Plaintiff muſt of the Prayer 
pray it by his Bill, otherwiſe he will not be intitled to it; * ** Bill. 
and that has been 8888 determined. And it is not fortfick 

egnt in fuch Cafes, that the Plaintiff ſhould pray general Where a 
Relief. But then the Queſtion is, Whether this Defect in PX t 


granting an 


granting the Injunction originally, is not cured by what * 
the Defendant has done? For the Defendant, inſtead of gf be du. 
coming to take Advantage of this Ireegularity, bas put in red by the 


ſubſequent 
his Proceedings. 


9 De Term. Paſche 1740. 
his Anſwer, and moved in the common Form, that upon 
coming in of the Anſwer the Injunction may be diſſolved; 
that is ſubmitting to the Regularity of the Injunction. And 
there are many Cafes, both at Law and m Equity, where 
a Matter is irregular originally, and yet that Defect is cured 
by what is done ſubſequent to it. But beſides this Que- 
ſtion concerning the Irregularity of the preſent Injunction, 

there are three other Queſtions proper to be conſidered. 
One of them is, Whether there is a Ground, on the Merits 
of the Cale, to continue the Injbnction till the Hearing ? 
Another, Whether, in the Nature of it, it fhall be order- 

3 ed to extend to ſtay the Proceedings in the Eccleſiaſtical 

Wherea Court? And laſtly, Whether, on the Circumſtances of the 

Hefendant „„ 5 2 | 

{ha!l not be Preſent Cale, there is a Ground to commit the Defendant 

committee” Priſcilla for what ſhe has done? The laſt of theſe Queſtions, 

. for procee : en = | | | | 

"2 intheEc- his Lordſhip ſaid, he ſhould lay out of the Caſe; becauſe 

CO it is not pretended, that ſhe has carried on any Proceedings 

tray to an in the Eccleſiaſtical Court ſubſequent to the Order, where- 

ene by ſhe was exprelly ſtayed from carrying them on. At 
the Time ſhe carried thoſe Proceedings on there was only _ 

the general Order depending, whereby Proceedings were di- 

rected to be ſtayed. Tis hard to commit a Party for car- 

rying on Proceedings in the Eccleſiaſtical Court contrary to 
ſluch general Words of an Order made by this Court. 

12285 If the Injunction had been intended to have ſtayed the 

ſhall not be Proceedings in the Eccleſiaſtical Court, that Court ſhould 

dente have been expreſly mentioned in the Order for the Injun- 
che Eccle- Ction. To conſider then the Merits of the Caſe, Whe- 
Gus, ther the Injur ction ought to be continued till the Hearing 
of the Cauſe? And on the Nature of this Caſe tis beſt 
for all Parties, that it ſhould. Here is a Claim by the 
Plaintift, under a Power given to a Feme Covert to diſ- 

poſe of an Eſtate by a Will, notwithſtanding her Cover- 

ture. On the other ſide, here is a Defendant claiming this 

Eſtate contrary to this Power, inſiſting, that the Plaintiff 

has no Title under it. By the original Will, under which 

the Power was created, the Deviſe of the Eſtate was made 

to Truſtees. It is a doubtful Point, whether in the Iſſue 


oy there 


* 


Caſe, the proper one is, to apply to the Courts of Com- vert. 

mon Law for a Prohibition. Courts of Equity do not 
grant Injunctions where the Eccleſiaſtical Court proceeds 
without Juriſdiction, but where there are ſome equitable 
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N * 


there is a Uſe executed, or whether it is a bare Truſt for W bert 
them. With regard to the Eſtate for Life given to Sarah, be a Truft, 


it is a plain Truſt, becauſe the Eſtate is given for her ſcpa- ſpin 


Uſe execu- 


rate Uſe; and was it not for a Truſt being raiſed, that ſe- ted. 


parate Uſe could not be ſupported. The Matter is indeed 
more doubtful with regard to the Iſſue, whether this is not 


the Truſt of an Eſtate, even as to them likewiſe? And his 
Lordſhip rather inclined to think, that it was. However, 


he ſaid, that he would only continue the Injunction till 
the Hearing of the Cauſe, upon theſe Terms; That the 
Plaintiff ſhould conſent to deliver Poſſeſſion, as the Court 


ſhould direct at the Hearing. The Queſtion remaining to Where.the 


be conſidered is, Whether the Injunction ſhould be directed Sade 


| - not direct, 
to extend to ſtay the Proceedings in the Eccleſiaſtical Court ? that an In- 


And his Lordſhip's Opinion was, That it ſhould not. He held , 


ſaid he did not fee any Reaſon indeed for proceeding in the ee 
Eccleſiaſtical Court, in order to have the Will of Sarah coding in 


ceeding in 


proved; nor did he, on the other hand, ſee, that this ** Eccle- 


„ | 8 . a | a „„ 
Court could grant an Injunction to ſtop their Proceedings. Court. 


The Will is only of Lands, and on that Account not pro- 


per for the Eccleſiaſtical Court to prove it. In the next How far the 


Place, it is not ſo properly a Will as an Appointment ; ee eee 
and he did not know, that the Eccleſiaſtical Court had a Authority to 


Power, in ſuch Caſe, to grant a Probate of it. Hows fate * 


bate of an 


ever, this does not give a Court of Equity a Juriſdiction Appoint- 
to grant an Injunction. If any Relief is to be had in ſuch TE Ce- 


Feme Co- 


Circumſtances between the Parties. And ſo his Lordſhip 


was pleaſed to order accor dingly. 


I Francklyn 
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May 9. 


Francklyn and Fern. 


Ehemiah Fern being indebted to Young in zool. Young 
1 threaten'd to 4 him; but to prevent this, Nehe- 
miah propoled to make an Aſſignment to him of a Leaſe, 
that he was in Poſſeſſion of. Wung agreed to this; but it 


was not fully ſettled between them, whether the Aſſignment, 


that was to be made of this Leale, was to be an abſolute 
one in Diſcharge and Satisfaction of the zool. or whether 
it was to be redeemable on Payment of the 300 J. with 
Intereſt. However, Young gave Directions for drawing of 


the Aſſignment abſolutely, and it was drawn in that Man- . 


ner — — When Nehemiah came to peruſe it, he 
objected againſt its being drawn in that Manner, and infiſt⸗ 


ed, that it ſhould be made Redeemable on Payment of the 


Sum which has been mentioned. The Parties diſagreeing - 


in this Matter amongſt themſelves, Jofſah Fern, the Bro- 


35 ther of Nehemiah, Was brought m to ſee if he could not : 


| Deed, only with that Alteration made in it; but that there 


adjuſt the Matter between them; and at laft the Agree- 
ment enter'd into between them was, That Joſah ſhould 


become bound to Young for the Payment of this Money; 
that the Name of Toung ſhould be {truck out of the Aſſign- 


ment, and in the — of it, that the Name of Joſiah 


ſhould be inſerted ; that Nehemiah {ſhould execute this 


ſhould: be an Indorſement on the Deed; purporting, that 
the Deed was made to indemnify Foftab Fern againſt the 
d before mentioned. e the Deed being thus 


; cham. was executed under Hand and Seal by Nebemiah 
to his Brother Jofiab, and ſuch Indorſement made as has 


been mentioned, ſigned with the Hand of Nehemiah. This 
Tranſaction palled upon the 2d of April 1734. On the 

4th of that Inſtant Nehemiah ſigned a Writing, whereby 
he directed the Tenants to attorn to ah; on this ſame 
Day Fofiah was put into Poſſeſſion, the Tenants did attorn 
to him, and it was ſworn by Fofiah, in his Anſwer, that 
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on this Day it was agreed between his Brother and him, 


that the Aflignthent, which had been made, ſhould be ab- 
ſolute to him, without any Condition of Redemption. Bur 


this Part of his Anſwer was falſify'd by a Witneſs, who 

* ſwore, that Fofiah afterwards declared, that Nehemiah was 
a Fool for not making the Aſſignment abſolute to him. 
On the 7th of this Inſtant Nehemiah became a Bankrupt. 


A Cotntrilion iſſued upon the 27th; and ſoon afterwards 


a Meeting was had by iar Creditors, to conſider whether 
the Aſſignees ſhould bring a Bill againſt Fofiah, in order to 


redeem is Leaſchold Eftate. But the Majority of the 


© Creditors were of Opinion, that it was not adviſeable to 
dio it. Accordingly the Aſſignees could not do it by an ex- 
preſs Clauſe in the Statute of 5 G. 2. relating to the Bank- 


rupts. However, the reſt of the Creditors thought, that 


it was adviſeable to bring it; and thereupon they brought 
the preſent Bill, in their own Names, againſt Fofrah Fern, 


and againſt the Aſſignees, praying to be let in to the Re- 


demption of this Leaſe. The Aflignees, by their Anſwer, 


| {ided with the Plaintiffs, and ſaid, that they were deſirous 


it ſhould be redeemed. Joſiah oppoſed ; it, and ſubmitted it 


by his Anſwer, that it was an abſoiute purchiſe, by Rea - 


fon of the Agreement on the 4th of April, which has been 
: mentioned. 


Mr. Chute argued as Counſel for Jofiah; and to ſhow 
that ſuch Bill could not be brought by Creditors without 


Colluſion between the Aſſignees and Fofiah, he cited the 


Caſe of Bickley and Dorrington, and that of Monk and Pom- 


cellor. 


Mr. Juſtice FP) who fat for the Lord Chancelbr, cad, 


his Opinion was, that the Plaintiff was intitled to Relief. 


He ſaid, there were ſeveral Queſtions in this Cauſe, which 


fret; both of them _ determined by the preſent Chan- 


were proper to be conſidered. The firſt of them is, Whe- What ſhall 


ther the Alignment made by Nehemiah was to be confider- 


be conſider- 
ed as an ab- 


ed as an abſolute Sale to his Brotber, or Whether i it Was ſolute Sale, 


only ali 


what only as 


Mortgage. 


lowed to 
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only a Mortgage? It cannot be doubted but when bk 
Aſhgnment was made, on the 2d of April, it was then in- 
tended only as a Mortgage ; for though the Aſſignment 
Was, on the Face of it, abſolute, and that under Hand and 
Seal, yet the Indorſement, though only ſigned with the 
- ng of the Party, \ was ſufficient to  ſhew, that in 
Equity, at leaſt, it was only a Mortgage. And if this wa 
a Mortgage on the 2d of April, the Queſtion is, Whether 
the Tranſaction on the 4th of that Inſtant has alter'd the 
What ſhall Nature of it? And his Opinion was, that it has not. It 


not amount 


do a Releaſe has been ſaid by the Counſel for Joſiah, That the Writing, 
of an Equity which Nehemiah ſigned upon that Day, amounted to a Re- 


of Redemp- 


9 leaſe of the Equity of Redemption; but that Writing is 
no more than a Direction to the Tenants to attorn to the 


How far 
Cow! far ot Mortgagee. The next Queſtion proper to be conſider'd is, 


2 Bankrupt Whether the Creditors of the Bankrupt have a Right, in 
ſhall be al- the preſent Cafe, to bring their Bill againſt the Mortga- 
e compel hin co redeem, or be forecloſed, making the 
l aol Aſſignees of the Bunkrupt Defendants? And his Opinion 
of the Bank- was, that they had. It is very true, that the Rules laid 
rupt, ma- 
kine the Af. down in the Caſe of Bickley and Dorrington, and in that of 
hgnees De- Monk and Pomfret, are very right; namely, that in gene- 
fendants. 5 
ral no Perſon {hall be allow ed ro come into Equity for a 


What Per- Redemption, but he that has the legal Eſtate of the Mort- 


| ſons only 


| all be l. gagor. So if an Executor is willing to get in the Debts of 


loved to the Teftator, there is no Foundation for a Creditor to bring 
bring a Bill 
to redeem, his Bill for that Purpoſe ; and therefore, in general, where 


there are proper Perſons to get in the Eſtate of another, a 
Court of Equity will not ſuffer either the Creditors of the 
Teſtator, or the Creditors of a Bankrupt, to bring a Bill in 

1 Equity, in order to get in that Eſtate. But if an Executor, or 


8 Aſſignees under a Commiſſion, will collude with a Debtor, 


of a Teſta- there is no Doubt but a Creditor may bring his Bill in order 
tor ſhall be to take Care of that Eſtate, and charge the Aſſignees or Exe- 


allowed to 
bring his cutors with ſuch Colluſion. In the preſent Cate, here was a 
os pad Meeting of the Creditors of the Bankrupt, to conſider whe- 


that Eſtate, ther it was proper, that the Aſſignees ſhould bring a Bill 


king th 
Executor in order to be let 1 into a Redemption of his Eſtate. The 


| Defendant, 4 | _ ny | 
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3 ; Majority of the Creditors were of Opinion, that it was not. 
Ihe Aſſignees thereupon could not bring this Bill; and if 
4 Aſſignees refuſe to bring a Bill, that is for the Benefit of 
the Bankrupt's Eſtate, any Creditor has à Right to bring 


"op 
10 =» Aduch Bill, under Peril of Coſts. The remaining Queſtion > chow 
8ͤ 1 proper to be conſider'd is, On what Terms the Redemption Redemption 
is to be granted? It has been contended by the Counſel . be de. 
* for the Plaintiffs, that Fofiah Fern has not only forfeited 

N his Coſts by inſiſting upon this Aſſignment as an abſolute 


Purchaſe, but that he ought to pay the Plaintiffs the Coſts 
3 | of this Suit. Now, as to that the Judge was pleaſed to lay, Vi Where a 


Mort 


That he thought it would be going too far, to make FJofiah hall not be 


s 

=" pay the Coſts of this Suit; but, on the other hand, his C 
= Opinion was, That Joſiah has forfeited bis Colts. In the Wise, 

a firſt Place, here is an Indorſement under his own Hand, nügftesges 


whereby he has admitted the Allignment to be a Mort- decreed to 
: gage; and in the next Place, here is a Witneſs falſifying E Colt 
bis Anſwer. In the preſent Cale the Direction mult be, 
|  . that the Aſſignees, in the firſt Place, ſhall have Liberty to 
. redeem, and in Default thereof, that the Plaintiff ſhall have 

this Redemption. And ſo he was pleaſed to Decree ac- 
cordingly. VV . - 
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F ꝓ½ inn Major 
and Aldermen f the Borough of Staf- 
das 


N the Town of Stafford there had been, at various 
; Times, a great many Sums given to the Corporation, 
With 7 to them, that they ſhould lend out 5 1. or 
10. at a Time to the poorer Sort of the Inhabitants. 
Some Part of this Money was directed to be lent them at 
full Intereſt, ſome Part of it at half Intereſt, and other Part 
of it e paying any Intereſt at all. The Whole of 
this Money amounted to 5901. and from Time to Time 
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I Tom Paſebo 1740. 


had been lent out amongſt the 
to the ſeveral Directions of the Charities, However, the 


r Inhabitants, according 


Corporation being ſenſible, that a good Part of this Money 


was likely to be loſt by being lent out in this Manner, in 


the Year 1714 they thought proper to call it in. And 
when they had called in as much as they were able to do, 


they found, that there was a Deficiency of 1401. The 


reſt of the Money, which they were able to get in, conti- 
nued in their Hands for ſome Vears. And then they ad- 
viſed with Lord Macclesfield, who was their high Steward, 

what Method was proper to be taken in order to make up 
that Deficiency. The Method, that Lord Macclesfield ad- 


viſed them to take, was, that they ſhould put out the Mo- 


ney which they had in their Hands upon Intereſt, to any 


perſons upon good Security; and that they ſhould let that 


Intereſt accumulate, till the whole Sum amounted again to 
5901. This Method they accordingly took, and in the 
Year 1725 the whole Sum was made up again 5 90 J. When 


they had made up this Sum of Money again, they adviſed | 
with another Perſon what Method was proper to be taken 
to let the poor Inhabitants receive the Benefit of this Mo- 


ney. The Method, which this other Perſon adviſed them 
to take, was, That they ſhould lend out the Whole upon 


| Intereſt, to any Pee on a good Security; and that they 
ſhould divide the Intereſt amongſt the poor Inhabitants, in 


ſuch Manner as they thought proper. This Method they 
likewiſe obſerved, and diſtributed 2 1 l. which was Part of 


the Intereſt they reed from this Money, amongſt Forty- 


two of the poor Inhabitants, at 10s. per Head. But this 
Method being thought to be an improper one, in not an- 
{wering the Intentions of the Charities, a Commiſſion of 
Charitable Uſes was ſued out by Waker, in order to com- 
pel the Corporation to lend out the 5901, in ſmall Parcels, 
to the poor Inhabitants, according to the Directions of the 


. Charities. The Commiſſioners decreed, that they ſhould 


do ſo; and ordered the Corporation to pay the Coſts of 
che Commiſſion. To this Decree the Corporation took 


5 e Excep- 


with; and by the doing of this it was imagined, that there 


dos 
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Exceptions; but thoſe Exceptions were never argued, the 


Corporation agreeing to pay the Proſecutor out of the 


590 l. which was in their Hands, gol. for his Cofts ; and 


the Proſecutor conſenting on thoſe Terms, that the Decree 


ſhould be reverſed. Thereupon the preſent Information was 
brought againſt the Corporation, praying, amongſt other 
Things, that they might anſwer Intereſt for this Money, 


for ſo long Time as they had had it in their Hands; and 


that now it may be taken out of their Hands, and put un- 
der the Management of other Truſtees. 


The Corporation put in their Anſwer, and thereby de- 


clared, That they were willing to account for the Money as 


the Court ſhould direct. 


Lord Chancellor ſaid, That this Sum of 590 J. was given 
by different Perſons, at different Times, to be lent out by 


the Corporation of Stafford, to the poor Inhabitants of that 


Town. Some Part of this Money is to be lent out to the 


Poor without Intereſt, other Parts of it to be lent out to 


the Poor at half Intereſt, and other Parts of it at the Rate 
of legal Intereſt, The firſt of theſe is a good Charity, in What ſhall 
that it is a Means of Encouragement, to ſet the Poor at be Ce. 
work; the ſecond of thele is good in Proportion. But rity, by rea- 
how 1t is a Charity to lend Money to the Poor at full In- hae 
tereſt, he could not find. It appears however, that for- couragement 
merly the Directions of theſe Charities had been complied y —_— 
would be a Loſs by lending this Money in this way, and 
that occaſioned the calling of it in in 1714. By reaſon 
of the Money's being lent out in this way, there was a Loſs 
of 140 l. Part of it. And conſidering this Money was to 
be lent out to the Poor in ſuch {mall Sums as 5 J. and 10 I, SE 
at a Time, it is no Wonder, that there was ſuch a Loſs ; WhereTru- 
and if the Whole had been loft in that way, the Corpora- fr n al. 
tion would not have been anſwerable for it. When this fwerable for 


Deficiency was diſcovered, the Corporation began to con- 3 


| þ ns in 
ſider how it was to be made up. They took Advice upon Meney, that 
| | | | | they are in- 


this ruſted with. 
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be a proper 
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take in or- 
der to make 
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Eſtate. 
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Corporation 
{hall be 
cChurg'd with 
Latereſt for 
4 Sum of 
Money, 
which they 
are made 
"truſtees oſ. 
Where a 
IDefendant 
{all be 
charg'd with 
Intereſt for 
4 Sum of 
Money lon- 
ger than to 


the Time of P 


putting in 
his Anſwer. 


Where Inte- 
reſt ſhall be 
added to the 
principal _ 
Sum, | 
When a 
Corporation 
is made a 
Truſtee of a 
Sum of Mo- 
ney, What 
Allowances 
they ſhall be 


intitled to. 


What ſhall | 
not be ſaid 
to be a good 
Execution 


of the Truſt 


this Occaſion ; and the Method that they were adviſed to 
take was, That they {hould lend out the Money upon In- 
tereſt to any Perſons, that would give them good Secu- 
rity for it; and that they ſhould let that Intereſt accumu- 
late, till they had got up the whole Sum again as it was 
at firſt. His Lordſhip {aid, he did not know, that a better 
Method could be taken. This Method accordingly was ta- 
ken; and by this Means, m the Year 1725 the whole 
Sum was got up again. From that Time the Corporation 
have had the whole Sum of Money in their Hands; and 
therefore it is pray'd, that from that Time they may: ac- 


count for it with Intereſt. With this Intereſt they ought 


to be chargeable; and there is no Ground to ſtop the In- 
tereſt at the Time of putting in their Anſwer, though they 


| thereby declare, that they are willing to account for it as 
the Court ſhall direct. That Intereſt now mult be added 


to the Principal, to increaſe the Sum, that is to be lent 
out to the poor Inhabitants. But then it becomes a Que- 
{tion proper to be conſidered, What Allowances the Cor- 
oration are intitled to have out of the 590 J. or rather out 
of the Intereſt of it? One Allowance which they claim is, 
the 21 J. which they diſtributed to the Forty-two poor 
Inhabitants, at 10s. per Head. Ir has been ſaid, that this 
was done by Advice; but his Lordſhip's Opinion was, That 
that Advice was far from being proper. The Intention of 


theſe Charities was, to aſſiſt the Induſtrious Poor, by lend- 


ing them Money to go on with their Callings. But the 
giving them ſuch ſmall Sums as 10 s. apiece, was an In- 
couragement to make them idle. However, as this Money 
has been diſpoſed of amongſt the Poor, and as it was only 
a Miſtake of Judgment in the Corporation, they mult have 
an Allowance of it. But for the future, this Method of 
putting out this Money to Strangers, upon good Security, 

and diſtributing the Intereſt amongſt the Poor, muſt not be 


. | _ ie 21 
c a Charity. continued. The next Allowance that is pray'd is, the 901. 


Where Tru- 
ſtees of a 
Charity ſhall 
have an Al- 
lowance in an 


which the Corporation paid to Valter. This was a Sum 
of Money, that was paid to a Proſecutor of a Commiſſion of 
5 Charitable 


Article in their Accounts, by reaſon of its being only a Miſtake in Judgment, 


Charitable Uſes, for his Cofts expended in the Profecurion, 


upon his conſenting, that the Decree of the Commiſſioners 
ſhould be reverſed. This Sum of Money mult not be al- 
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—— 


lowed the Corporation. This was a Commiſhon that there 1 


Commiſſio- 
was a Foundation for; it was to compel the Corporation nerd of Cha- 


to lend out this Money in ſmall Sums to the Poor, ac- cab 5 


cannot give 


cording to the Directions of the Charities. The Commil- Cotts. 
en decreed, that the Money ſhould be lent out in that Where Tru- 


Manner. They order'd indeed, that the Corporation ſhould 222 


Charity ſhall 
pay the Colts of this Commiſhon; and that perhaps was not be al- 


© lowed a8 
more than they could juſtify. Exceptions were taken to of Money 


this Decree ; but inſtead of arguing them, the Corporation for Coſts. 


and the Proſecutor came to an Agreement, that the Proſe- How far 
5 Coſts ſhall 
cutor ſhould have this 90 J. for "his Coſts; and that the not be paid 
| Decree ſhould be reverſed. This was certainly wrong, oute Cha- 


D rity Eſtate. 


both in the Corporation and the Proſecutor. There is no Where a 


Inſtance of Coſts in theſe Caſes, being directed to be paid 2 E- 
cout of. the Charity Money, unleſs wh the Bill ! 18 brought © Rn 


a be taken 
to eſtabliſh a Charity. The remaining Queſtion to be con- out of the 


. p Hands of a 
lidered i is, How much farther this Matter ſhould be carried, ee 


and whether the Court ſhould give Directions, that the on; and pla- 


Money ſhould be taken out of the Hands of the Corpora- ds et 
tion, and placed in the Hands of other Truftees? Now ES: 
his Lordſhip {aid, he did not think, that the Circum- _ ED 

ſtances were ſtrong enough for that. Nor was he at all Court will 
inclined to take the Money into this Court, by direct- I e 


a Receiver of 


ing it to be put into the Hands of a Receiver, . Ingo © ny E- 


ſtate. 


the Hands of the Accountant General. However, the where the 


Circumſtances are ſtrong enough to direct, that the Cor- Court will 
poration ſhall pay the Coſts of this Suit. The Informa- 3 


Sum of Mo- 


tion was made neceſſary by what they did. The Dilpoſal ney, given 


o Charity, 


of the 90 l. was a groſs Misbehaviour ; and they have not to be placed 


Tent any Part of the 5901. to the Pur poles for which the if te Han 
| e Ac- 
Charity was given, ever ſince the 8 1725. And fo countant 


his Lordſhip was pleaſed to Decree accordingly. General. 
Where a 
Corporati- 
on, intruſted with a Charity ſhall pay the Coſts of the Suit relating to it. What ſhall be ſaid to 
be a groſs r in the Truſtees of a Charity, | 
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Aay 16. 


Ryal and Roberts 


TI. Bill fu ggeſted, that Morley was indeed to the 


Plaintiff in 8 2 1 J. 6 5. That in order to ſecure Part 
of that Debt, he made an Aſſignment of certain Goods to 


the Plaintiff; and on the fa Day, . to ſecure the reſt, 


made an Aſſignment of certain Debts to him. The Bill 
charged, That after the making of thele Aſhgnments, Mor- 


ley became a Bankrupt, that the Aſſignees under the 


Commiſſion poſſeſſed themſelves of the Goods contained in 


the Aſſignment to the Plaintiff; and thereupon the Plain- 


tift brought his Bill againſt the Aſſignees under the Com- 


miſſion, praying, That they might diſcover what thoſe 


Goods were, which they ſo poſleſs'd themſelves of; and 


that they might account for them to the Plaintifl, The 
Bill farther pray'd, That the Defendants would permit the 


Plaintiff to make Uſe of their Names in order to recover 


the Debts, that were 25 to him. 


To {o much of the Bill as -pray'd, that the * 


might account for the Goods contained i in the Aſſignment, 
the Defendants demurred in Law, and ſhew'd for Cauſe, 


that this was a Matter relievable only at Law. 


Lord Chancellor ſaid, That his Opinion was, the Demur- 
rer ought to be over-ruled. He ſaid, if this Demurrer was 
allowed, it would be to create two Suits inſtead of one 
whereas the Whole might properly be determined here. 


is ſuggeſted by the Bill, that Morley was indebted to the 
- Plaintiff in 821 J. 65. That 5 in order to ſecure Part of this 


Debt, he made an Aſſignment of certain Goods of his; 


and that in order to ſecure the reſt, he made an Aſſign- 


ment of certain Debts; theſe Aſſignments were made on 
the ſame Day, and it was one and the ſame Tranſaction. 
After this Morley became a Bankrupt. Theſe Aſlignments 


were made by way of n ; and the Conſequence is, 


that 


OY 


4 


A 


In Curia Cancellarie. | 30 


r _ —— 


that if there be. A Surplus, belies ke will (aidy the 


Plaintiff, he muſt account for it to the Eſtate of the Bank- 
rupt. Tis indeed true, that the Plaintift has a Remedy at where a 


Law to obtain the Poſſeſhon of Goods, by bringing an 4 > hug 


Action of Trover. But though that is ſo, yet as the Goods take his Re- 


were only aſſigned by way of Security, and conſequently — 


there is a Matter of Account, the Plaintiff is proper in taking reaſon that 
bis Remedy 1 in this Court. And wherever there is a Mort- 
gage or a Security, the Party i is at Liberty to take his Re- Account. 
medy here, if be thinks proper. The ſame is, where a Pledge Where the 


the Matter 
relates to an 


is made of Goods. And his Lordſhip ſaid, he was the rather 3 


inclined to over-rule the Demurrer in the preſent Caſe, be- 7 for 


n Account 


cauſe the Bill was brought for Part of a Matter, where the of Goods, 


Remedy was only in this Court; and that was, that the hough le 
might at 


Defendants would permit the Plaintiff to make Uſe of cheir Law main- 
Names, in order to get in the Debts that were aſſigned to dun an Act 


on of Tro- 


him. And ſo his Lordſhip Was pleaſed to order ac- ver for them. 
COT dingly. 125 1 Wherever 


a Security is 
in Queſtion, the Party may proceed in Equity, if he thinks proper. w here the Party may 
take his Remedy 1 in Equity, by reafon that the Matter N to a Tat. 


Lowt bal _ Tonkins. May 16, 


HE Bill ſet forth, That upon Thomas Tankins being Where a 


8 Bill will not 
appointed Caſhire, or ee to the Commiſſioners lie in Equity, 


of Hawkers and Pedlars, the Defendant Packinton Tonbins, ” Rm 
who was Brother to Thomas, applied to the Plaintiff to be hr age” 
Joint Security with him for his Brother, in the Sum of e 
Sooo l. and that he promiſed to indemnify him upon that ment was to 
Account. The Bill charged, That Thomas abſconded in — 9 
the Year 1720; that on that Occaſion an Extent Was in Execu- 
threaten'd. to be taken out againſt the Plaintiff; and, that 

in order to prevent it, he paid down 30001. The Bill 
charged, That the Plaintiff afterwards paid ſeveral - other 


conſiderable Sums on that Account; that thereupon, in or- 
der to reimburſe himiſelf the Monies, that he had ſo expend- 
ed, he ee his Bill againſt the Detendant,  and.at the — 


Time 
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Time proceeded at Law againſt him on that Account. That 
by doing this, he was obliged to make his Election which 


| Court he would continue to proceed in; and that he made 


his Election to go on with his Proceedings at Law. That he 

recover'd at Law 45001. againſt the Defendant ; and that, 
in order to levy this Money, he ſued out an Blegit apainſt 
him. That this Writ was delivered into the Hand of the 
Sheriff in 1724 ; but after the Delivery of it into the She- 
riff's Hands, and before the Writ could be executed, that 
the Defendant ſecreted great Part of his Goods, in dach to 
defraud the Plaintiff of the Benefit of his Execution. How- 


ever, the Bill charged, That the Writ was afterwards exe- 


cuted; that under this Writ the Sheriff did taxe what | 
"Goods he could find, and ſeiſed a Moiety of the Defen- 


dant's Land. That this Writ was returned and filed, and 
that afterwards a Liberate was ſued out; and thereupon 


this Bill was brought, in order to compel the Defendant to 
ſet forth, whether he did not make ſuch Concealment of 


Part of the Goods, that has been mentioned ; and that he 


might diſcover in whole Hands thoſe Goods were placed. 


And farther, the Bill prayed, That the Defendant might 


ſet forth what Incumbrances there were Upon 1 the Land, 


that was ſeiſed under this Elegit. 


To 0 Bunch of the Bill as pray d har the Defendant might 


diſcover the Concealment. of the Goods, which has been 
mentioned, the Defendant pleaded in Bar the Subſtance of 


the Matter, as ſet forth in the Bill; and inſiſted, that as 
the Plaintiff had executed his Elegit, and as the Return of 


that Writ was filed, the Plaintiff's Remedy was cloſed, and 


that he was not intitled to the Diſcovery which he fon ht 
after; and as to the remaining Part of the Bill, whereby 


the Plaintiff pray'd, that the Defendant might ſet forth 


hy x 


what Incumbrances there were on this Eltate, he demurred 
in Law. 


Mr. Ponsford argued in Support of the Plea; and for Au- | 
thority cited 3 Cr. 310. I 
4 | Mr. Brown 
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Mr. Brow argued on the fare hide ind relied upon the 
| Cale in 1 Lev. 92. 


Mr. Tes ned « on che other kde, and for Authority 


cited 1 Vern. 398. 


Lord Chancellor ſaid; That the Demuriet mut be overs ' 


ruled; 'tis a Demurrer to that Part of the Bill, wherein a 
Tenant by Elegit ſecks to diſcover Incumbrances upon the 
Eftate, in order to bring an Ejectment under the Liberate. 
And ſuch Perſon 1s equally intitled to come into this Court 
for ſuch a Diſcovery, as any other Perſon whatſoever. 


Tenant by Elegit is intitled to hold the Premiſſes quouſque 
he has ſatisfied his Debt; and an Ejectment 1 is neceſſary for 


to get into the Poſſeſſion. The Difficulty in the preſent 
Caſe ariſes upon the Plea; and 'tis really a new Point on 
which this 
was, That it would be of no Uſe to the Plaintiff to go on, 
as to this Part of the Cale, which is covered by the Plea ; 
and that the beſt way was to allow it. The Plaintiff was 
a Creditor of the Defendant, and had a Judgment againſt 


him; he takes an Elegit in 1734; the Writ is put into 


the Hands of the Sheriff; and indeed the Goods are bound 
from the Time that the Writ was delivered into his Hands. 
"Tis {aid, that ſubſequent to the Delivery of the Writ to 
the Sheriff, 


However, the Plaintift executed his Writ, and ſeiſed thoſe 


Goods which he found remaining ; he leiled likewiſe one 
of the Land. The Plaintiff had thereupon the 


Moiety 


Benefit of a Liberate. The Day of the Return of the Ele- 
Lit is expired, and the Return of that Writ is filed. 
has been contended, that the Plaintiff is intitled to come 
into this Court for a Diſcover 


cealment of the Goods; and to ſhew that he is thus in- 


the Defendant ſecreted Part of his Goods. 


Where A | 
Tenant 
Ay 


legit may 


bring a Bill 
of Diſco- 
very. 
Where a 
Tenant by 
Elegit muft 


Queſtion ariſes. But his Lordſhip's Opinion bring his 


Ejectment. 


It Where 2 
Tenant by 


Elegit is not 
of the Fr aud in the Con- intitled to 


bring a Bill 
for a Diſco- 


titled, the Matter has been put two ways; that the Plain- very of In- 


tiff will be benefited by this Diſcovery, either by going af- 
terwards into a Court of Law, or elle by having Relief in 


cumbrances. 
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De Teri erm. 1. Paſche 1740. 
Where a this Cont. And his Lordſhip {aid, he did agree, chat if 


— Eli by the having this Diſcovery the plaintiff would be bene- 
is not ntl” fited in either of theſe Ways, he would be intitled to it. 
into Equity On the other hand, if he cannot be benefited in either of 
ob. Hie them, he will not be intitled to it. Now the Ground, on 
Goods of which the Plaintiff inſiſts, that by having this Diſcovery he 
3 will be benefited in one or other of theſe ways, is, that by 
<d afterthe the Statute of Frauds the Goods are bound from the 
Wo Time the Writ is delivered to the Sheriff; and from the 


the Sheriff. Time, that the Writ is ſo delivered, it has been ſaid, that 
the Plaintiff is intitled to jus in re, or jus ad rem. By ha- 

ving this Diſcovery, it has been ſaid, that the Plaintiff will 

be intitled to apply to the Courts of Law for à new Writ 

of Blegit, and that the former one may be taken off the 

File. But his Lordſhip's Opinion was, That that could 

not be done. Before the Statute. of Frauds and Perjuries, 

the Defendant's Goods were bound in his Hands from the 

Teſte of the Writ of Execution. To avoid this, that Statute 

was made; whereby it is directed, that the Goods ſhall 

only be bound from the Delivery of the Writ to the She- 

riff, But neither before this 'Statute, nor ſince, is the 
Property of the Goods alrerd, but continues in the 

» 8 Defendant till the Writ of Execution executed. But then 


be faid, that it may be asked, What is the Meaning of thoſe Words of 
the Goods the Statute, whereby it is ſaid, That the Goods ſhall be 


are bound, 


from the Be. bound from the Delivery of the Writ to the Sheriff? The 


| livery of the 


Wo eee Meaning is, That after the Writ is ſo delivered to the 
Sheriff, Sheriff, if the Defendant makes an Aſſignment of his 
Good, unleſs in Market-overt, the Sheriff may take them 
in Execution. What could the Effect be of this Court's re- 

quiring a Diſcovery in the preſent Caſe? Could this Court 

give Relief? That would be for this Court to extend the 

Writ of Elegit farther than the Courts of Law will do it. 

Where a It has been Lhe by the Counſel for the Plaintiff, that 
Eau all the preſent Bill was allowed, and the Defendant ſhould 
3 make a Diſcovery of the . that the Plaintiff 
= might afterwards go into a Court of Law, and have the 
Direction of that Court, that the preſent Writ of Elegit 

Song | hould 2 
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ſhould be taken off the File, and a new Writ of Elegit 


granted. His Lordſhip ſaid, That he did not know, that 


ever that had been done in a Cale of this Nature. | There 


has been indeed ſamething tending to that done; as where 


2 Man has not known in what County the Defendant's 


Lands have lain, and he executes his Elegit only in that 


County, where Part of the Lands has laid. His Lordſhip 


ſaid, he did not know but afterwards, upon Diſcovery of 
the Miſtake, the Courts of Law have allowed the Writ to 


S + % 4 


and Recognizances ; but that could not be done in the pre- 


ſent Caſe. And fo his Lordſhip was pleaſed to order acs 
_ cordingly. Pl 1 


Neale and Willi. iu u 


| Pm Brignett, being poſſeſſed of a conſiderable perſo- When a 


5 | | ES PERS 
nal Eſtate, on the 23d of March 1730 made his ven © be 
Will, and thereby gave to Fohn Neale 600 I. to be laid out laid out in a 
3 particular 


in the Names of his Executors, as Counſel ſhould adviſe, in Manner. 


the Purchaſe of ſome Advowſon or Advowſons, or other Wubere the 


Fs | : ; 4 | Repreſen- 
ſpiritual Preferment, for him; and until the ſame ſhould tative of the 


be purchaſed, did order his Executors to place out the 600 J. Neffe 
| ſhall be in- 


at Intereſt in their Names, and continue the ſame until titled to it, 


ſuch Preferment could be had, and to pay Fohn Neale ſuch pu. 455 


Intereſt for his Maintenance; and if there ſhould be a before it was 


laid out in 


Remainder after Payment of the Purchaſe, directed the cat Man- 


{ame to be paid him; but if he ſhould afterwards lend him ner. 


any Money upon Bond or Note, the ſame ſhould be de- 


ducted out of the 600 J. but without Intereſt. Thomas 


Brignett afterwards by his Will directed, That if bis Bro- 
ther- in- law, Robert Neale, ſhould be living at the Teſtator's 


Deceate, he thereby charged Robert Neale's three Sons, 
namely, the aforementioned John Neale, Thomas and Robert, 
to pay their Father yearly, during his Life, 20 5. out of 
each of their Legacies ; and then directs, that if John, Ro- 
ee — IE bert 
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bay 7] Thomas Neale ſhould die before their Ligacies 
ſhould become payable, that then the Legacy or Legacies 
of them or him ſo dying ſhould not be paid, but fall into 
the Reſduum of his perſonal Eſtate, and be applied as the 
ſame was directed. And EI the Teſtator, by a 
Codicil dated the 20th of May 732, order'd, That if 
John Neale ſhould die before . Legacy ſhould become 
payable, according to the true Intent and Meaning of his 
Will, his Executors ſhould pay to his Brother-in-law, Ro- 
bert Neale, Father of John, yearly, during his Life, 20s. per 
Ann. for a Legacy, and made the Defendant Reſiduary Le- 
gatee. The Teſtator died in May 173 2; John Neale after- 
wards died in April following, being at that Time about 
Twenty-five Years of Age. The 6001. given him by the 
Teſtator's Will was never paid him, nor was it ever laid out 
according to the Directions of that Will. A ſhort Time be- 
fore his Death he made bis Will, and thereby gave to Di- 
nah Neale all his perſonal Eſtate, and all his Intereſt in the 
Legacy left him by the Will of Brignett. Dinah Neale took 
out Adminiſtration with this Will annexed. 


The preſent Bill was thereupon brought by Dinah Neale 
againſt the Repreſentatives of the perſonal Eſtate of Thomas 
| Brienett, and againſt ſeveral others, praying, That ſhe 
might have the Benefit of the 600 J. given to Joon Neale. 


The Attorney General area: on the Part of the Plaintiff 
.and for Authority cited the Caſe of Hawkins and Chapel, | 
determined 27 the preſent Chancellor in November 1739. 


Mr. Chute on the 6 kde cited 1 Farm, 2 55. the Caſe 
of Sidney and Van, Fuly 6, 1721. and that of Larbor and 
Abington, at the Rolls. 


Mr. Brown argued on the other ſide, and for Autho: 
rity cited the Cate of Carter- and Carter, the 13th of this 
Month, determined 1 in that — 

I 


Lord 


20 Curia Cancellari 4 


Lord Chancellor ſaid, That the ſingle Queſtion for his Where FA 
” Conſideration was, Whether the 600 J. given to John Neale be ſaid to be 
by the Will of Brignett was, on the Circumſtances of the — 
= preſent Caſe, tranſmiſſible ro the Adminiſtratrix, with the 
Will annexed of John Neale? And his Lordſhip was f 
Opinion, that it was. The Teſtator had three Nester 
8 1 = John, Thomas and Robert. It ſhould feem, by the Frame 
of the Will, that John was the Eldeſt of theſe Nephews. 


2 

xf He makes a Por! in different Manners; with regard to 
LY ; | 
John he gives the 6001. in Queſtion; and then his Lord- 


ſhip ſtated out of the Will the Manner by which it was gi- 
ven; with regard to Robert and Thomas, he gives them 

” © 800l. apiece. He then takes Notice of the Father of theſe 

ow Children, and directs, that they ſhall pay him 20s. per 
CTent. out of their Legacies. Then comes the Clauſe, on* 

1 which the Difficulty of the preſent Queſtion chiefly ariſes; 
dhe Words of it are to this Effect. That if the ſaid 7%, 


ok | Robert or Thomds, or any of them, ſhould die before their 
| Legacies ſhould become payable; chat then the Legacy or 
Legacies of them or him ſo dying, thould not be paid, but 
ale fall into the general Refiduum of his perſonal Eſtate. It has Whey 2 
as been inſiſted, that this Bequeſt over prevents the Plaintiff be faid to die 
he from having any Benefit of this Legacy. To determine _ 8 
wy that, tis neceſſary to conſider whether John died before 8 
4 dhe Legacy became payable; for the Clauſe, by which the mo 
f, Deviſe over is made, is not that this Legacy {ſhall fink in- apr wrt = 
el, to the Refiduum, if he dies before it is paid, but if he dies Clauſe, 
before it is payable. Now in order to determine this, it is 1 2 
do be obſerved, that the 600 J. is given to John himſelf. oer. 
iſe TLiis indeed to be laid out by the Perſons mentioned in the 
nd Will, and that was the Intention of it; and if 7% had 
come to have demanded the Money of he Executors, they 
might poſſibly have infifted, that it ought to be laid out in 
O- 3 the Manner mentioned by the Will. Pur then on the other 
nis 7 hand, tis payable even at the Death of the Teſtator; and 
therefore if Joh had inſtantly, upon the Teſtator's Death, 
: found out a Purchaſe for this Money to be laid out in, he 
r 


* might 
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i have demanded it. This ſhews it was rayable i imme- 
diately. By this Will there is no Suſpenſion of the Inte- 
reſt lng from the Legacy till the Advowſon can be 
purchaſed; but on the contrary, Intereſt is to be paid of 
the Legacy in the mean Time, and that to John hüntelf. 
To ſhew that this Legacy was not payable ſo ſoon, it has 
been urged, that by the Courſe of a Court of Equity Les 
gacies are not payable till a Year after the Teſtator's Death, 
And true indeed it is, that in general Caſes this is ſo; and 
therefore, on a Bill brought by a Legatee againſt an Exe- 
cutor, Intereſt ſhall not be given for the Legacy till a 
Year after the Teftator's Death. But by the preſent Will 
the Intereſt of this Legacy is expreſſy given from the Death 
of the Teſtator. And as to the Clauſe, which has been ſo 
much relied on, concerning the Deviſe over, the Words of 
it may well be anſwered, by conſtruing it to mean no 
more, than that the Legacies given to the Nephews ſhould 
link into the Eſtate in caſe any of them had happened to 
have died in the Life-time of the Teſtator. And fo his 
Lordſhip was pleaſed to decree accordingly, = 
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Mey o Kendal and Micfeild. 


Gin Henry Sew had a Rent-charge of 166 J per Annum 

granted to him and his Aſſigns for three Lives. He 
and bis Lady joined in a Mons of this Rent-charge to 
Foſeph Kendal. In the Premiſſes of this Deed of Mort- 
gage, the Rent was granted to him, his Executors, Admi- 
niltrators and Aſſigns, to have and to hold to him, his 
Heirs and Aſſigns during the three Lives, for which this 
Rent was originally granted; upon this ſpecial Truſt, that 
he, his Executors, Adminiſtrators and Aſſigns, do and ſhall 
enjoy 1001. per Annum out of it to their own proper Ule, 
till the Sum contained in the Mortgage was ſatisfied, if the 
three Lives ſhould laſt ſo long. Kendal made his Will, and 
| thereby appointed the Plaintiff his Executor; but to this 
Will there were no ſubſcribing Witneſſes. 


um 


He 
to. 
rt 


mi- 


his 


his 
hat 


1all 
ſe, 


the 


md 
this 


The 


FE ſtate would go to his Heirs, the next Queſtion is, 


E eee i 
The preſent Bill was brought by the Plaintiff age ainſt the 
Heir at Law of Kendal, and againft! ſeveral others, in order 
to have the Benefit of ſo much of the Rent-chargs 28 Ken⸗ 
dal the Mortgagee was intitled to. 


When this Cauſe came on to be heard before his Ho- 


hour, he thought it was a Point that deſerved to be ſome- 


thing conſidered of; accordingly ordered it to ſtand over 


for Judgment 3 : and now he was pleaſed to deliver his Opi- 


Mortgagee had in this Rent-charge ? namely, 


pur autre vie. 
that was it not for the ſecond, he ſhould have thought: 1 


SO 


He ſaid, there were two Queſtions for his 


e ee ; the one, What Sort of a legal Eſtate the Where tle 


Eſtat 
Whether it 5 Mort- 


was ſuch an Eſtate as would go to his Heirs for the three Fenn 

h b di - an Heir, 

Lives, that have been mentioned? or, Whether it was ſuch Sha _s 
an Eſtate as, during thoſe three Lives, would go to his Fx<t*: 


Executors ? And ſuppoſing, for Argument fake, the legal 


Whe- Where the 


ſt of 
ther the Truſt of it does not belong to his Executors? What da had 


makes this a very particular Cale is, that this is an Eſtate N e 
And the firſt Point of the Caſe i is 10 new, were an 
proper to have had the Opinion of a Court of Law upon 

it. For though the Rules are fully eſtabliſhed how far the 
Habendum of a Deed ſhall vary and explain the Premiſſes of 

it; yet when one comes to apply the preſent Caſe to thoſe 

Rules, there ariſes a good deal of Difficulty. And his Ho- 

nour ſaid, he could not find à ſingle Authority which 
would come up to the firſt Point of the preſent Caſe. The How far the 
general Rules are, That the Office of the Habendum is, to ee, 
explain, limit and declare the Quantum of the Eſtate w hich fhall explain 


1s to pals by the Deed. It has never been diſputed but ſes oft. a 


that it will carry the Limitation of the Eſtate farther than 
the Premiſſes of the Deed did. If a Man gives an Eltate 
to 4. for Life, Habendum to him and his Heirs, 2 Fee- 
ſimple clearly paſſes. On the other hand it is clear, that 
the Habendum never abridges the Eſtate granted by the 
Premiſes of the Deed; it may indeed vary and alter it. 


As 
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As if a Man grants an Eſtate to 4. and B. to have and to 
hold to A. for Life, the Remainder to B. the Premiſſes of 
the Deed in that Caſe will be controlled by the Habendum. 

80 if an Eſtate is granted to a Man, and to the Heirs of 
0 Body, Habendum to him and his Heir; this is a Fee- 


WII ſimple. It has been ſaid in ſome Books, that this is only 


ive a Fee- an Eſtate-tail, with a Remainder in Fee; but it is difficult 
fimple, what tc maintain that Opinion; and his Honour thought that it 


only a Fee- 
tail, witha Was not Law. So far the Rules relating to Haboudlums are 


. plain and clear; but the particular Nature of the preſent 
Caſe is ſuch, that a Grant of this Kind to a Man and his 
Executors, is the ſame as a Grant to a Man and his Heirs; 
for in both theſe Caſes the Heirs and Executors do not take 

as Repreſentatives to the Party, but as ſpecial Occupants; 

Wnat grants and therefore it has been held, that if a Grant of an Eſtate is 

made by a 

Tenant pu made to a Man and his Heirs for three Lives, he may grant 

autre vie, it to another, and his Executors during thoſe Lives. 80 

Will be good. 

ea on the other hand, if ſuch Eftate is granted to a Man and 
his Executors for three Lives, he may grant it to another 
and his Heirs during thoſe Lives. And as this is fo, that 
it is conſider'd as the ſume Kind of Eftate, whether a Grant 
of that Sort is made to a Man and his Heirs, or whether 
it is made to a Man and his Executors; it follows from 
thence, that when one of theſe Limitations is in the Pre- 
mi iſſes of the Deed, and the other of theſe Limitations is 
in the Habendum, the Habendum ſhall take Place. For In- 
ſtance; if in the Premiſſes of the Deed the Grant of the 
Eſtate pur autre vie is to A. and his Executors during the 
Liſe of B. Habendum to A. and his Heirs during that Life ; 
the Heirs in that Cale ſhall have the Benefit of the Eſtate. 
On the other hand, if the Grant of {ſuch Eſtate is to A. 
and his Heirs during the Life in Being, Habendum to A. and 
bis Executors during that Life, the Executors ſhall have 
the Benefit of it; and the Reaſon for that is, That the 
Habendum in that Caſs does not attempt to give a leſs or 
a larger Eſtate than was contained in the Premiſſes, but 
is merely Explanatory. Burt then a Difficulty ariſes, in the 
pollen Cale, from this being the Caſe of a Rent; and it 


I | — 10 


* 
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is clear, that before the Statute of Frauds and Perjuries no Confiructon | 
Grant of a Rent pur autre vie could be good any longer tation of a 
than the Party himſelf lived to whom the Grant was — yore 
made. And though that Grant was made to a Man and his aure vie 
Heirs during the Life of another, or to a Man and his Ex- 

ecutors during ſuch Life, neither the Heir nor Executor 

could have any Benefit from {ſuch Grant. This appears 

from 3 Cro. 901. and ſeveral other Authorities ; and the 

Reaſon given for this was, That a Rent was ſuch a Thing 

as did not lie in Occupancy; fo that it was certain, that 


there could not be a general Occupancy of it; nor would How fer 
the Common Law admit, in that Cale, even of a ſpecial 


even a ſpe- 
A | . 0 . 5 cial Occu- 
Occupancy. But then the Queſtion is, Whether the Sta- pancy can- 


tute of Frauds and Perjuries has not alter'd the Law in this - dog as 


Reſpe& ? and whether a Rent is not within the Relief of How far x 


that Act of Parliament, as well as any other Sort of Inhe- Nenrt-charge 


i i 3 is within 
ritance? And his Honour was of Opinion, that it was. che Meaning 
The Statute intended to make a General Alteration with — 2. 
regard to all Sorts of Eſtates, that were granted pur autre 


vie; and a Rent-charge is as much within the Intention of 


that Act of Parliament, as any other Hereditament. This 
Difficulty then concerning this Cale being, that of a Rent, 
may quite be laid aſide ; and then the Matter concerning 
the legal Eſtate depends upon that which he had before 
mentioned, namely, Whether the Habendum in this Caſe 
ought not to take Place? And he was of Opinion, that it 
ought, for the Reaſon that he had before given; and con- 
ſequently, that the legal Eftate in this Rent belong'd to the 
Heir at Law. But then the next Queſtion is, Whether, 
within the Meaning of the Truſt of this Deed, the Executor 


EKendal is not intitled to the Benefit of that? And his Ho- 


nour was of Opinion, that he was. It is expreſly declared 


buy the Deed, that the Mortgage was made upon the ſpe- 


cial Truſt, that the Mortgagee, his Executors, Adminiſtra- 
tors and Aſſigns, ſhould enjoy the Benefit of 1001. per 
Annum, Part of the Rent-charge, to their own Uſe, till the _ 
Mortgage was fatisfied, if the three Lives continued fo 
long. The only Thing, that makes the leaſt Difficulty in 
0 this 


R100 
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Where a 
Man and his 


be Truſtees 
for himſelf 


ecutor 8. 


May 23. 


. 


this Part of the Cale, is, that it is pretty hard to conceive 
Heirs ſhall how a Man and his Heirs ſhould be Truſtees for a Man 
and his Executors ; but this is the Cafe of every, Mortgage, 
and his Ex- that is made in Fee. And fo his Honour was pleaſed to 
decree acordingly. 


> 


Woodgate and Fuller. 


Me. Weldon awd, that _ Defendant might have Li- 


berty to wand his Anſwer, by ſtriking out the 


following I ords, viz, © And this Defendant doth not 


£% 


: 0: 


a 


o 


a) 


9 


> 


cc 


La) 


know, that they had any other Iſſue between them be- 
gotten 3 and this Defendant believes the ſaid John Ste- 

phens died a Bachelor in his Father's Life · time; and | 
that the ſaid Thomas Stephens afterwards died without 
leaving any Iſſue by Elizabeth ; but when in particular 
he or his Son died, this Defendant cannot ſet forth.“ And 


that the following Words might be inſerted, viz, © But this 


%& 
CC 
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Defendant doth not believe, that John Stephens was the 
only Child of Thomas Stephens by Elizabeth his Wife; for 


this Defendant hath been informed, and doth believs; and 
doubts not but to prove, if e n be, that Thomas 


Stephens had Iſſue by Elizabeth his Wife, not only John 


his Son (who, as has Detendant believes, died ee 


Iſſue, and in his Father's Life- time) but alſo four Daugh- 
ters, Elizabeth, Sarah, Mary and Anne; and that Anne 


intermarried with Thomas Walker, and is now living; and 


that Elizabeth, Sarah and Mary, are all ſince dead; but 
that Elizabeth, who intermarried with one 1 Spen- 
cer, and Sarah, who intermarried with one Richard Shaw, 


have ſeverally left Iſſue by their reſpective Husbands ; 
and that ſome of them (to wit) William, Sarah and Abra- 


ham, Children of Elizabeth, and Elizabeth, Richard and 


William, Children of Sarah, are now living ; but when 
in particular Thomas Stephens or his Son died, this Defen- 


dant cannot ſet forth.” 
1 
To 


_ 
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To ſhew that this was a mere Miſtake in the Anſwer, 
Mr. Weldon produced the Affidavit of the Defendant : 


and to ſhew that Anne was living he produced the Aﬀfidavit 
of her herlelt. 


Mr. Smith argued on the other fide, and to ſhew that 
this Amendment ought not to be allowed, he cited 2 Vern. 


434, 435- and the Caſe of Goodwin and Worthhy, Mich. 
1729. in the Court . W 


Lord Chancellor ſaid, That his Gn > was, the Amend- There are 


. tain 
ment ought to be allowed. He 1aid he knew no certain Rufen about 


Rules concerning the Amendment of Anſwers, and cher e 
| ments of 
in the Diſcretion of the Court. Atrichdivients of this Sort anſwers; 
have not been confined merely to Miſtakes in the Inproff- er en 
mendments 
ment of the Anſwer, where that has differed from the are in the 
original Draught. But Anſwers have been allowed to be e 
amended, where there have been Miſtakes in it in Matter of 
Fact. Nay, his Lordſhip ſaid, he has known this car- An 1 
ma 1 
ried ſo far, that an Anſwer has been allowed to be nende! c- 
amended even after a Defendant has had a Proſecution of POTS. 
Perjury commenced againft him for what he has {worn in for Perjury 
his Anſwer ; but that has been only where the Circum- dre es 
ſtances have been extremely ſtrong to ſhew that it could Defendant, 
have been only a mere Miſtake. One of the Cates in Vern. Hy malay 
which has been cited, does not come up to the preſent one; in bis An- 


for there was only the Affidavit of the Defendant himſelf nine 


it plainly ap- 


to ſupport the Amendment. But here is the Affidavit of pears "a 
Anne, who is the Siſter that is living. W ith regard to the flake. | 
Caſe cited out of the Court of Exechequer, his Lordſhip 

ſaid, That he ſhould have been of à different Opinion. That 

was an Amendment that was pray'd in that Part of the An- 
{wer which related to the Time of Payment of a Modus. 

"Tis ſaid, that that Amendment was refuſed, and that the 
Reaſon given for it was, That there was nothing to amend 

by. Burt that is not the Rule even with regard to Amend- 

ments in Courts of Law. That indeed is che Rule, where 


the 
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Anſwer not 
allowed to 
be amend- 
ed barely up- 
on the Affi- 
davit of the 
Defendant. 


* 


June 3. 


the Matter is of Record, which is ſought to be amended ; 
but it is not the Rule when the Matter is in Paper. In 
the preſent Caſe the Nature of the Fact ſpeaks it, that as 


the Anſwer now ſtands, the Clauſe inſerted in it could not 


have been inſerted to ſerve any Intereſt of the Defendant ; 
it was not a Fact aſſerted by the Anſwer, but admitted by 


it. However, his Lordſhip ſaid, That if there had been 


only the Affidavit of the Defendant, he ſhould not have 
allowed of the Amendment; but as there was the Affidavit 
of the other Perſon, he thought the Amendment was ex- 
tremely reaſonable. And ſo his Lordſhip was pleaſed to 


order accordingly. 


= Digg and Coolebrook. 


; | N 1934 the preſent Bill was brought againſt the De- 


fendant, in order to have an Account of certain Dealing 


and Tranſactions between the Plaintiff and him, and to be 
relieved againſt certain Deeds, on Payment of what was 


bona fide due. 


To this Bill the Defendant anſwer'd in Part, and to the 
reſt of it pleaded ſeveral Accounts in Bar. This occaſion'd 


the Plaintiff's amending his Bill, and the Defendant put in 
an Anſwer and Plea of the like Kind. The Plaintiff 
amended his Bill a fifth Time, and a like Plea and An- 

{wer were put in to it. ED 


On the 1 5th of December laſt the Plea to this laſt amend- 
ed Bill was ſet down to be argued ; and the Order which 
was made at that Time was, That the Plea ſhould Rand 


for an Anſwer, with Liberty to except to ſuch Part of 


it, as related to the Times when the Accounts were pleaded 


to have been ſtated. A ſhort Time before the Beginning of 


Hillary Term following this Order was drawn up, and by 


the Courſe of the Court the Plaintiff, in Strictneſs, ought 
to have filed his Exceptions, which the Order of December 


I allowed 


Lun 
1 


aj 


allowed him; widiin eight a after the Beginning ct Hil- 
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a . FU * — " — * N 
— 


In Curia Cancellarie. = < 3 


lary Term. 


* 


On the 16th of May the Plaineif preferred a Petition to 
the Maſter of the Rolls, ſetting forth the Order which was 
made on the 1 5th of December laſt; and that he had not 
been able as yet to file Exceptions to the Plea, in ſuch 


Parts of it as the Plaintiff was allowed to except to by the 
Order of December, which has been mentioned ; and there- 


upon the Petition prayed, That Exceptions might be re- 
ceived nunc pro tunc, as of the Time when they ought to 


have been filed. On this Petition his Honour was pleaſed 


to make an Order on that Day, that the Plaintiff ſhould 
have this Liberty. 


The Attorney General moved now, that this Order might 


be diſcharged, ſubmitting it, that, conſidering how long the 
Plaintiff had laid by ſince the Order of December was made, 
and conſidering the other Circumſtances, that the other 
| Caſe is attended with, he ought not to have had this Lis 
berty given him of having theſe Exceptions received. 


Lord Chancellor ſaid, That his Opinion was, the Order, 


which was made at the Rolls, was a very right one. He The. fine 


or filin 
{aid it was very true, that by the ſtrict Rule "of Court the 3 
Plaintiff ſhould have filed his Exceptions within eight Days 


after the Beginning of Hillary Term. However, that Rule After the or. 


dinary Time 
is not ſo ſtrictly to be adhered to, but that, upon reaſonable captcd for 


Circumſtances, the Court will, after the Time elapſed, filinsExcep- 


| tions, where 
give Liberty, chat Exceptions ſhall be received nunc pro tunc ; the 


the Court 
* in the preſent Caſe it is extremely reaſonable, that the will give Li- 


Liberty which was asked {ſhould be granted. The Bill is a they ſhall de 
long Bill, ſeveral times amended ; the Pleas have been long, ace oa ol 
and the . Anſwers have been ſo likewiſe. Twas but a ing. 
Week before Chriſtmas Holy-days, that the Order was made, 

that the Plea ſhould ftand for an Anſwer, with Liberty to 


except, .as has been mentioned, and that Order not drawn 


up till a few Days before Hillary Term. On the 16th of 


Þ May 
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„ niture of my Manſion-houſes in 


May the Petition was preferred, and that was three Days 
before the End of Eaſter Term; and when the Party does 
come before a ſecord Term expires, the giving Liberty to 
receive Exceptions is ſeldom refuſed; and in the preſent 


Caſe there was the greater Reaſon for allowing this Liberty, 
| becauſe by the Order of December the Plaintiff Was con- 
fined to except to certain particular Matters. And ſo his 


3 was pleaſed to order 


Gower and Grofe venor. 


r 


iR Rickard 8 na 155 Wil. ah thereby de» 
viſed his Real Eſtate 5 8 Tho. 3 22 for Life, 


_— 3 


Ho In Default of Fa of Sir Thomas, the Teltator 


deviſed this Eſtate to his Brother Sir Robert Groſvenor, in 
the ſame Mariner as he had deviſed it to Sir Thomas; ef then 


came a Clauſe to the following Effect.“ Item, My Will 
is, that my Plate, Jewels, ach of Books, and Fur- 


and my Dwel- 
& ling-houſe in Weſtminſler, ſhall go as Heir-looms, as 


« far as they can by Law, to the Heirs Male of my 


Family ſucceſſively, as my real Eſtate hereby ſettled.” 
* as to the Reſidue of his perſonal Eſtate not hereby 

dilpoſed of, he bequeathed the ſame to Sir Thomas, ma- 
king him his Executor. Sir Richard died, and after his 
Death Sir Thomas made his Will, whereby he gave a Le- 
gucy of FO. to Catharine Lucy Gower, who was his 
Siſter's Daughter, payable at her Age of Twenty-one, and 


gave her another Legacy, likewiſe payable at the ſame 


Time. Sir Thomas died, having never had any Son, and 
made Sir Robert Groſvenor his Executor, and thereupon the 
preſent Bill was brought by Catharine Lucy Gower, by her 
next Friend, during her Infancy, and before her Legacies 


became 


, W We" ** 3 2 8 . TY 
0 a - —— _ —.. k 
» 
I 6 —_ » * * — — Y 2 . | 


In Curia Cancellarie. --.- i 


became payable, a againſt Sir Robert Grofoenr, in order to 
have her Legacies ſecured to her. 


And now the principal Queſtion for the Conſideration of 
the Court was, Whether the Plate and other Things, di- 
rected by the Will of Sir Richard to go as Heir-looms to 
the Heirs Male of his Family, as far as they could by Law, 
belong to Sir Robert Groſvenor on the Death of Sir Thomas, 
Sir Thomas having never had a Son; or whether they were 
to be conſidered as Part of the perſonal Eftate of Sir Tho- 
mas, fo that his Executors were intitled to them, and that 
they ſhould 0 to the Repreſentatives of his e E- 
ſtate. 


Mr. At arg 1 on 15 Part of the Plaintiff; and to few 
that Sir Naber Groſvenor would not be intitled to any Be- 
nefit of this perſonal Eſtate, he cited the Caſe of the At- 
torney General and Hall, Fuly 5. 1731. That of Clare 

125 Clare, determined by Lord Talbot the 8th of May, 


1 1734. Salk. 229. and that of Gainsbury and Fox, lates 
=. 10 in the Houſe of Lords. 

} Mr. Mar tay 4 on the Gans Side, and for Authority 
3 cited the Cate of Bacchous and Bellingham in Pollexfen 3 3. 


3 and that of Burgeſs and Burgeſs in the fame Book 40. 
LSS SGwinburn, cap. 11. Goodright and Wright, lately in the 
King's Bench, and Brown and Willams, the 8th of this 
Ling, in that Court. 


0 


Mr. n on the ſame Side cited the Caſe of Hart 
and Hart in 1 Chan. Rep. 260. in the Octavo Edition. 


The Attorney Genera! argued on the other Side, and 
for Authority cited the Caſe of Fourth and Chapman, de- 
termined in the Time of Lord Macclesfield, Higgins and 
Derby in Salk. 156. and reported in 2 Vern. 600. by the 
Name of Higgins and Dowler ; Standly and Lee, determined 
at the Rolls the 5th of March 17 52. The Certificate of 

1 the 
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the Judges of the King's Bench, in the Caſe of Saberton 


and Saberton, made upon a Caſe ſent to them by Lord 
Talbot ; Sandys and Dixwell, lately determined by his Lord- 


ſhip; "Thomſon and Marriott, decreed at the Rolls the 6th 
of December 1732: Don and Marryfeild the 27th of Octo- 


ber 1730. Floyd and Cary, Maſſing-Bourn and Aſh, Stevens 


and Stevens, Hopkins and Hopkins, Boſwell and Lord Glenor- 


chy, firſt before Lord King, and afterwards before Lord 


Talbot, and that of Papillion and Boyce, determined in the 
Time of Lord King. 


Mr. Bootle ; on the ſame Side cited Brook, Title De- 


wiſe, 13. Owen 33. 1 Co. 343. 1 Chan. Ca. 129. Pims 


| bury and Elkin, and 2 Vern. 245, 33 1. 


And Mr. -------- on the ſame Side cited the Caſe of Tho- 
mas and Terry, determined by Lord Harcourt. 


Lord Chancellor ſaid, That the Plaintiff's Demand is a 


very plain one; and there can be no Doubt neither but 


the Bill is a proper one, it being to have two Legacies ſe- 


Conſtructi- 


ons of ſuch 
Clauſes in 
Wills, 
whereby 
perſonal 


Chattels are 


limited as 
Heir-looms 
to go with 
the real E- 
ſtate, 


cured to her. The Queſtion in the preſent Caſe is con- 


cerning the Fund, out of which theſe Legacies are prayed 


to be 1atisfied. And for the ſettling of this Queſtion, the 


molt conſiderable Point in the preſent Caſe is, Whether 


the Plate, Jewels, Library and Furniture of Sir Richard 
| Groſvenor are (on the Event that has happen'd) Part of 
the perſonal Eſtate of Sir Thomas, and to go to his Repreſen- 
tatives? And this indeed is a very conſiderable Queſtion, 
and not only in reſpect of the Limitations of perſonal 
Chattels, but in reſpect of the Frequency of theſe Clauſes 


in Wills, Marriage Articles and Settlements. The Expreſ- 


ſion in the preſent Will is, That theſe perſonal Chattels 


{hall go as Heir-lboms; which Expreſſion is not to be under- 


ſtood in the ſtrict Senſe of that Word, but only ſignifies in 
general, that they are to go with the reſt of the Family 
Eſtate; and where Men have ſettled a conſiderable real 


Eſtate, it is frequent to find ſome Clauſe in the Inſtrument, 


3 eee e of 
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8 the ſame Kind as the preſent one! And: if a very his ” 


ſtricł Conſtruction was to be made on theſe Sort of Clauſes, ons Clauſes 


referring to Limitations of the real Eſtate, it would tend 3 


very much to defeat the Intention of the Party. Clauſes whereby 5 
of this Nature are intended as Monuments of great Fami- ae 5 


ſtate is li- 
lies, to ſupport the Honour and Dignity of them; but be mited to go 


it as it will, the Rules of Law and Equity muſt take Place; the too! 


Eftate is be- 


and the Teſtator $ Intention muſt not prevail any farther fore ſettled. 
than it is conſiſtent with thoſe Rules. But ſurely nothing 


is more plain than the Intention of Sir Richard in the pre- 
ſent Caſe; and Sir Thomas himſelf would have been ſurpriſed 
if he had den told, that the perſonal Chattels in Queſtion | 


were Part of his verſogal Eſtate, and to go to his Repreſenta- 
tives. His Lordſhip ſaid, he would conſider the Clauſe in 


Queſtion 1 in two Lights. Firſt, Without theſe Words in 
it, as far as the ſame can be by Law. And, ſecondly, As 


this Clauſe is in it. And ſo much will file from conſi- 


dering this Queſtion in the ſecond of theſe Lights, thar 


it would wake it unneteſſ lary for him to deterniine it on the 
firſt. However, his Lordſhip ſaid, he would conſider it like- 


wiſe in the firſt of theſe Lights, and would mention his 


preſent Apprehenſions about-it. Sir Richard having an In- 
\ tention to ſettle his real Eſtate in his Family, and that the 


perſonal Chattels in Queſtion ſhould go in the ſame way, 
makes a Deviſe of his real Eſtate to Sir Thomas for Lite, 


without Impeachment of Waſte, the Remainder to 'T'ru- 


ſtees, to prelerve contingent Remainders, the Remainder to 


his firſt and other Sons in Tail Male. There is the uſual 
Power given him of making a Jointure, and Proviſions 


for Daughters. In Default of Iſſue of Sir Thomas, the 
Eſtate is given to his Brother Robert, in the ſame Manner 
as it was limited to Thomas ; and then comes the Clauſe 
on which the preſent Queſtion ariſes, which is in theſe 
Words. Item, My Will is, That my Plate, Jewels, Li- 
* brary of Books and Furniture of my Manſion-houſe in 
2 . and my Dwelling-houſe in Weſtminſter, ſhall 
go as Heir-looms, as much as they can by Law, to the 


Heirs Male of my Family ſucceſſively, as my real Eſtate 
| hereby 
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hereby ſettled.” This Clauſe referring to the former, where- 


by the real Eſtate is ſettled, it muſt be conſtrued the ſame 


as if ſo much of the former Clauſe, as could poſſibly relate to 
the Limitation of the perſonal Eſtate, had been repeated. And 
therefore, without inſerting over again the Clauſe, without 


Impeachment of Waſte, or that of Truſtees to preſerve con- 


tingent Remainders, or the Clauſe for making Proviſion for 


Daughters, which could not poſſibly be applied to the Limi- 
tations of the perſonal Chattels; tis the ſame as if the reſt of 
the Clauſe had been inſerted over again, and theſe perſonal 
Chattels had been directly bequeathed: to Sir Thomas for 
Life, Remainder to his firſt and other Sons in Tail Male, 
the Remainder to Robert in like Manner. It has been in- 
in a Will liſted, on the Part of the Plaintiff, That, though the Will 


How far 
Limitations 


muſt receive had been penned in that Manner, the Limitation to Ro- 
ſuch a Con- 


fruQtion, as hert would have been void, notwithſtanding the Fact was, 


to be good that Sir Thomas had never a Son. It has been contended, 


or bad, ac- 


cording as that all Limitations of Eſtates by Will muſt receive ſuch 


Matters 


gar. Conſtruction, that they muſt be good or bad, according as 
Death of the Matters ſtood at the Death of the Teſtator; and that no ſub- 
ſequent Event can vary the Matter. It has been contended, . 
perlonal E- that a Remainder of perſonal Chattels, after giving them to 
| fatemaybe one and the Heirs of his Body, is abſolutely void; ſuch 


Teſtator. 


How far 


limited by 


Win. Perſon who would have been intitled to an Eſtate-tail, if 


it had been a real Eſtate, being intitled to the abſolute Pro- 
perty in thoſe Chattels, to go to him and his perſonal 
Repreſentatives. And 'tis indeed true, that this is a Que- 
ſtion, wherein there has been a good deal of Variety of 


Opinions. The firſt Caſe upon this Subject was Matthew 


Manning's Cale, in the 8th Report; and after that came Lam- 
per's Cale, in the 10th. But ſince thoſe Caſes, the Courts 
both of Law and Equity have gone a great deal farther 
in allowing Limitations of perſonal Eſtate, than thoſe Ca- 
ſes did. However, {till it is ſettled, that if there is a Li- 
mitation over of perſonal Eſtate, after that which would 
have been a plain veſted Eſtate-tail, if it had been a real 


1 he that would have been intitled to have been Te- 


nant in Tail, if it had been in caſe of a real Eſtate, ſhall 
4 8 


be 


* 
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be intitled to the abſolute Property in the perſonal Eftate ; / 
ſo that it ſhall go to his Repreſentatives, and the Limitation 

over will be abſolutely void. But without giving a con- Conftrudi- 
cluſive Opinion upon this Point, as his Lordſhip at firſt de- . 


clared he would not, he ſaid, That in the Reaſon of the Will, as l- 


—— — —— — 
. 


YT 43 ATE one. | mit veſted 
Thing there ſeem'd to him to be a great Difference between Ts fi 
ſuch Sorts of Limitations, that are veſted ones, and Limi- perſonal E- 


— — 


tations of this Sort, that are contingent. In thoſe Caſes — 8 
where they are veſted, the Party truſts to no Event, and on of Clau- 
nothing is put as doubtful. As if a perſonal Eſtate is be- * 
queathed to 4. for Life, the Remainder to B. and the tingent In- 
Heirs Male of his Body, and B. is a Perſon in Eſſe, the rette 
Remainder to C. the whole Remainder in that Caſe is 
veſted in B.; and C. by no Poſſibility can ever take any 
Part of this Eſtate. But where the Limitation is in its 
Creation a contingent one, the Party truſts to the falling 
out of the Contingency ; and his Lordſhip's preſent Opi- 
nion was, that according to the Event of that Contingency 
the Limitation over would be good or bad; namely, if 
that, which would have been a contingent Remainder in 
Tail, had it been in caſe of a real Eftate, becomes a veſt- | 
cad one during the Lives of any of the Tenants for Life, 
or if a poſthumous Child would have had the Benefit 
of the Remainder, had it been within the Statute of 
King William, then the Remainder over would be bad; but 
E if no {uch Contingency happens, the Remainder over will! 
be good. And there are other Inſtances, where a ſubſe- How far a 
b quent Event determines whether a contingent Intereſt ſhall Et 
be good or bad. Tis the ordinary Cale, where the Eſtate determine 
} is limited to 4. for Life, the Remainder to his firſt and Limiten 
bother Sons in Tail, without an intermediate Remainder to ſhall be good 
3 | | 3 . or bad. 
Truſtees to preſerve the contingent Intereſt to the Son, if 
4. happens to have a Son born during his Life, the Re- 
mainder to the Son is good; bt if the Son was not born 
till atrer the Death of 4. by the Common, Law the con- 
tingent Remainder became void. The ſame is it, where a 
Deviſe is made to 4. for Life, the Remainder to the right 
Heirs of B.; if B. dies during the Life of 4. the Remain- 
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der is good; but if he does not die till after A. the Re- 
mainder would be void. This ſhews, that where con- 
5 5 Intereſts are created by a Will, the Will muſt be 


conſtrued by taking in thoſe Contingencies; and the Va- 
lidity of the contingent Intereſt will depend upon the 


How far 
Words of . 
Reference 
muſt be con- 
ſtrued in the 
ſame Man- 
ner as if the 
Words re- 
ferred to 


Were re- 


peated. 


What words 


ſhall be con- 
ſtrued to 
have a dou- 
ble Contin- 


gency. 


Event of the Contingency. Conſider then what is the pro- 


per Conſtruction of ſuch Sort of Limitations, as is made 


in the preſent Caſe. His Lordſhip ſaid, he had before ob- 
ſerved, that, as there were Words of Reference in this 
Clauſe, the Clauſe was to be conſtrued the ſame as if the 
Words referred to were repeated, as far as thoſe Words can 
be any ways applicable to the Matter in Queſtion. Now 
if thoſe Words had been repeated, theſe perſonal Chattels 
would have been bequeathed to Sir Thomas for Life, the Re- 


mainder to his firſt and other Sons in Tail Male; and in 


Default of ſuch Iſſue Male, the Remainder to Robert. 


Now what is the plain Conſtruction of theſe Words, in 


Default of ſuch Iſſue Male? It evidently takes in two Con- 


tingencies 3 one, that of Sir Thomas's never having any 


Iſſue Male; the other, ſuch Iſſue Male dying without I- 
ſue. And upon one of theſe Contingencies happening, 


namely, Sir Thomas's never having a Son, the Remainder 


over to Robert becomes good. Upon the other Contingency 


indeed, the Remainder over cannet be good. This is the 


Meaning of that which is ſaid by Lord Cowper in the Caſe 
of Higgins ard Derby, reported in Salk. namely, Where the 


Limitations of the Sons ever took Effect, and the Eſtate veſted, 
the Remainder and Limitation to the Daughters becomes woid. 


But if there never was a Son, as it happened in that Caſe, 


the Remainder is good ; for the Limitation muſt be conſtrued, 


f there be a Son, then to him; if no Son, but a Daughter, 


then to her. And this way of conſtruing contingent Inte- 
reſts to be good or not, according to the Event of them, 
is ſomething like the way of Reaſoning, that the Court went 
upon 1n the Cale of Loddington and Kime, reported likewiſe 
in Salk. The Counſel for the Plaintift have taken a great 
deal of Pains for their Client, and have gone a great way back 
into antient Authorities, to ſhew, that Robert can take no 

I . Benefit 


In Curia 6 anceltaric. 


Betefit o the preſent Limitation of theſe perfonal Chartels, 
The two oldeſt Cafes in this Court, that they mentioned, 
have been, that of Baccus and Bellingham, and that of Bur- 


geſs and Burgeſs, reported in Pollexfen. They were Caſes de- 


kerl by Lord Nottingham, and are taken Notice of by 


himſelf in his Argument in the Duke of Nor folks Caſe ; 
and therefore his Lordſhip ſaid, he would rather chooſe to 


obſerve upon them, as they are cited in the Argument in 


that Cale. Lord Nottingham's Reaſon for the Eimitat ion | 


over not being good, is, that it looks like a Perpetuity. 


But his Lordihip ſaid, That he did not think, becauſe a What ſhall 


Limitation over looks like a Perpetuity, that that was a 


be 2 good 
Limitation, 


ſufficient Reaſon to deſtroy a Limitation in the Will ; and though it 


it ſeemed to him, according to an Expreſſion in Tord 


Vaughan, That it was a very ſpungy Reaſon. In the othe 
of thoſe Caſes, the Reaſon for the like Opinion is That 


the Limitation over has a Proſpect of a Perpetuity. ie 


Nottingham certainly was a great Maſter of Words. This is 


only a Variation in Expreſſion, of the ſame Import with 


the former ; and this Reaſon neither does not ſeem to be 
ſatisfactory. Lord Nottingham did not conſider the double 
Contingency that there i is in theſe Caſes. In the one of 


them indeed there is a Proſpect of a Perpetuity; but in 
the other there is not. And this Obſervation of the dou- 


ble Contingency was the Foundation of the Cafe of Vachell 


and Vachell, cited by Mr. Bootle in 1 Chan. Ca. 129. The 


Caſe of Stanley and Lee, his Lordſhip ſaid, was an expreſs 
Authority rg the Opinion that he was at preſent of. It 
is ſaid, that Caſe was ſhaken by the Caſe of Clare and Clare; 


but it ſeems to be ſupported again by the Cafe of Saberton 
and Saberton. It has been indeed ſaid by the Counſel for 


the Plaintiff, that the Reſolution of the Judges in that Cale 
of Saberton ind Saberton might have been maintained, not- 
withſtanding they did not determine that Point, that 18 
now in Queſtion; and, in order to ſhew this, it has been 
ſaid, that the Words in that Caſe were, That in caſe 
_ neither of the firft Takers for Life ſhall leave any lav“ 


R | il 


looks like a 
E 
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6e ful Iſſue, then the Limitation was given over.” And 
from thence an Argument has been drawn, that 


And true indeed it 1s, that an Obſervation of that Sort 
was made in the Caſe of Forth and Chapman, in the Time 


of Lord Macclesfield. But his Lordſhip did not think, that 


it could be the Foundation of the Judges Opmion in the 

| Caſe of Saberton and Saberton; and therefore that that 
' Cafe was an Authority in Point. However, his Lordſhip 
ſaid, that he ſhould not finally determine this Part of the 
Caſe, by reaſon that there were theſe Words in the Will, 
as much as they can by Law; which Words evidently ſhew, 


that there was a future Act to be done in the preſent Caſe; 
and that the Court was to direct a Limitation of theſe 
Chattels to be made, as far as it could be by Law. So that 


. Where a 
Clauſe in a 


Will nal be this Clauſe was only to be conſidered as Executory and Di- 


laid to be rectory to that which the Court was to do; and conſe- 
only Execu⸗- 8 as . 
any. _ quently a greater Latitude is to be allowed, as that is the 


ex Caſe, than would be if no Conveyance was to be directed b 
Intention of 


2 Will i, the Court at all. As the Party has declared this by his Will, 


that a Court that he only intended to do what he could do by Law, there 
ſhould ſettle . 


2 Convey- is no Colour for the Objection, which was made in the Caſe 
ance. of Baccus and Bellingham, and in that of Burgeſs and Burgeſs, | 
that what the Party aimed at was a Perpetuity. The Party 


Conſtructi- 
on of ſuch | Boy | : 135 5 
Clauſes in a declares in the preſent Cafe, that he aims at doing nothing 
Will, direct- | 
ing a perſo- | 
nal Eſtate be out of the Caſe; and tho the Party only ſays as much as 


2 they can ly Law, yet that is the ſame Thing as if he had 


far as it can {aid by Law or Equity, and that gives this Court a Juriſ- 


b 2 , 
by Law. diftion to direct a Conveyance to be made; and as the 


Party has declared, that he deſigns theſe perſonal Chattels 


| ſhould go with his real Eſtate as much as they can by 
Law, it will be proper to conſider how far this can be by 
Law; and thus much is extremely plain; he might have 


limited them to Sir Thomas for Life, the Remainder to his 


firſt Son, and the Heirs Male of his Body; and if ſuch Son 


4 dies 


* 


but what the Law allows of, and therefore that Objection will 


2 | b 8 3 
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3 
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the like Sort of Limitations over to all the other Sons, 
and in Default of ſuch Iſſue, the Remainder over; and in 


3 1 hy SOR 5 Re 5 8 1 
In Curia Cancellarie. | 6 3 

dies before the Age of Twenty-one, and without Iſſue, the 
Remainder over to the ſecond Son; he might have made 


Caſe no ſuch Son bad lived to have attained the Age of 


Twenty-one, the Remainder over would have been clearly 
good. This is the common and known Way of Conveyan- 


cing ; and in ſuch Sort of Caſes the Court muſt take No- How far a 


tice of it as Part of the Law; and in order to prove more Ccuft of F. 


quity is to 


expreſly, that ſuch a Limitation over would be good upon take Notice 
the Contingency of there being no Son that attained his enn! 


known Me- 


Age of 'Twenty-one, the Cale of Stephens and Stephens, de- thodof Con- 
' termined by the Certificate of the Judges of the Court 


of King's Bench. when his Lordſhip fat as Chief Juſtice _ 
there, is an expreſs Authority; and that was founded up- 


on a former Caſe of Taylor and Biddal in 2 Mod. and to 

the like Purpoſe was that of Maſſingbourn and 4ſh. This ſhews 
how far it is in the Power of the Court to direct the Limi- 

tation of theſe perſonal Chattels to be. And where Things 
are directed by Will to go as Heir-looms with an Eſtate, or in 


Caſe of Marriage-Settlements, or the like, ſo far as they can 


by Law or Equity, 'tis very proper that it ſhould be left to 


the Court to ſettle the Conveyance; and where it is left to 


the Court to do the Act, they have made as material Alte- When it is 
rations in the Inſtrument as will be in the preſent Caſe, left to a 


Court.of E- 


they having inſerted a Clauſe for limiting an Eftate to N e 
Truſtees to preſerve contingent Remainders. For theſe CM 


veyance, 


Reaſons his Lordſhip's Opinion was, That the perſonal what Sort of 


nveyance 


Chattels in Queſtion were not to be conſidered as Part of they Wl di. 
the Eſtate of Sir Thomas, out of which the Plaintiff could rec. 
have Satisfaction; and ſo his Lordſhip was pleaſed to de- 

cree accordingly. 5 5 


Wills 


De Term. Paſcbæ 1740. 


W illis and Brady. 


Artha Hill m: Gs ber Teſtament in W. citing, to the 
following Effect; ſhe begins with ſaying, As to my 
Temporal Ee, I diſpoſe thereof as follows ; the gave unto 


the Plaintiffs, Martha, Mary, Sarah and Judith, by the 


Deſcription of the four Daughters of her half Brother 
John Willis, to each of them 50 J. and alſo her Clothes, 


Linen and Books, and unto the Defendant Judith Winter, 
Daughter of her half Brother, James Willis, yol. 
And all her Houſhold Goods and Chartels whatſoever, 
whether in Houſes, Grounds, Rents, Stocks, Bills, Bonds, 
Ready Money, Jewels Plate, or otherwiſe, the gave to 
the Pefoodare Francis Sall, and Judith his Wife, for her 
Life, and after her Deceaſe ſhe gave one half of ſuch 
Reſidue of her Eſtate, after her Legacies and Funeral Ex- 


pences paid, unto the Plaintiffs, Martha, Sarah, and Judith 


Millis, equally to be divided between them, and appointed 
Francis and Judith Sall, Executors of her Will. The Perſon 
deſcribed by the Name of her Siſter Sall, was this Fudith Sall, 


the Wife x Francis. James Wallis, who was a Nephew of 


the Teſtatrix, had no Legacy given him; Judith Willis, the 
Daughter of Fames Willis, and one of the Legatees mentioned 
in the Will, intermarried with Jacob Hinter. And thereupon 


a Bill was brought by James Willis, Martha Willis, Mary 


- Willis, Sarah Willis and Fudith Willis, againft Francis Sall and 


Facob Winter, and Fudith his Wife, pw ing an Account of 


the perſonal Eſtate of Martha Hill; inſiſting, amongſt : 


other Things, that Francis Sall had a Legacy given him 


by the Will of the Teſtatrix, and thereby became only a 
Truſtee of the Refiduum, for the Benefit of the next of 


Kin; Francis Sall died, making Owen Brady and Mary his 
Wife, his Executors, _ thereupon the Cauſe was revi- 
ved againſt thoſe Executor. 
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n Curia — 


Moiety, 


The Attorney General argued on the Part of the Defens 


dant, and for Authority cited the Caſe of Johnſon and 
3 1 determined * Lord Talbot in 1734. And, 


Mr. Chute, on the ſame Side, cited the Cafe of 5 Jones 


and Brooks, determined in this Court the 26th of Novem» 


ber 1736; and likewiſe the Caſe of Salt and Chambers, 


determined the laſt Term by the preſent Chancellor. 


This Cauſe came to be dnl.» foo Days ago before tlie 


Maſter of the Rolls, who ſat for Lord Chancellor; and his Ho- 


nour thought that it was a Caſe that was proper a little to 
be thought of; whereupon he ordered it to ſtand for Judg- 


ment as of to-day ; ; and now he was pleaſed to deliver his 
Opinion in it. He ſaid the ſingle Queſtion for the Conſi- 
deration of the Court was, Whether there is an undiſpoſed 


Moiety of the Eſtate of the Teſtatrix belonging to the next 
of Kin? And that depends upon this 


Francis Sall, one of the Executors, is a Truſtee of this 


Queſtion, whether Where an 
Executor 


ſhall be a 
or not? The Caſe is no more than this; Martha Truftce of. 


Hill having no Children, and having ſeveral Nephews and b 


Refiduum 
Nieces, makes her Teſtament in Writing; ſhe 


by Reaſon of 
begins with by having a 


ſaying, As to my Temporal Eſtate, 1 tiboſe thereof as fol- _ 


lows ; ſhe then gives ſeveral Legacies, and particularly to 


all her Nephews and Nieces, excepting James; but of him 


the ſays nothing one Way nor other; then comes the 
Clauſe on which the preſent Queſtion depends; the there- 
by ſays ſhe gives to her Siſter Sall, who was her Siſter of 
54 whole Blood, all her Houſhold Goods and Chattels what- 
ſoever, whether 3 in Houſes, Grounds, Rents, Stocks, Bills, 


Bonds, Ready Money, Jewels, Plate, or otherwiſe, and ſays 


too ſhe gives the ſame to the Defendant Francis Sall _ 
Judith his Wife, for her Life, and after her Deceaſe, ſhe gave 
one half of ſuch Reſidue of her Eſtate, after her 


5 and 
Funeral Expences paid, unto the Plaintiffs Martha, Sarah 


and Judith Willis, equally to be divided between them; . 
8 


and 
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E 
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"uw Ap 8 Fr ancis and Judith. Sall joint Executors of 
ber an 


11 f 18 Sten d by the Counſel for the Plaintiff, : that 


by this Will, Francis Sall the Executor has {omething gi- 


ven him, and conſequently that he thereby becomes a 
Proftee of the Refidinom. On the other Hand it is inſiſted, 


Ihat in Reality Francis Sall has no Legacy given him; 


and that with re gard to him. it is juſt the ſame as if all 


had been given to his Wife. And farther it is inſiſted, on 
the Part of the Defendant, That at leaſt it is no ſuch Le- 
Conftruc- gacy as will make him a Truſtee of the Reſiduum. The 


tion of theſe 


Words, viz. Will begins with ſaying; © As to my temporal Eftate, I 


As to my tem- c thiſpote thereof as follows.” His Honour aid, he did not 


| foral E/tate, 


1 diele much rely upon this Clauſe in the Will; Clauſes of this 


8 folk . ® "Kinid are, generally ſpeaking, cuftomery For ms; there 1 may 


ſtrongeſt Caſe that he knew of, wherein the Ponte” have 
laid Weiglit upon a Clatife of this Kind, was that of Cor- 


le and Nor in 2 Vern. 148. The next Thing, that he 

: Thotild lay out of the Cafe, was the Legacy. g given © the next 
Of Kin; it is not given' to all of them, for James is omit» 
Ws ant if it had, it would have made no Difference. The 


kniatertl wiftions in the preſent Caſe to be conſidered, 
„ Firſt, Whether by the preſent Will there is not a To 
Lacy given to the Husband? And, 24ly, Suppoſing that 


there is, Whether ſuch Legacy docs not make the Huſ- 


| Where atop band to be à Truſtee of the Moiety, which otherwiſe he 


250 — be would be intitled to? With regard to the firſt of theſe 


given to the Queſtions, it bas been indeed wlilted by the Counſel for the 


 Husband in Deferdant, that by this Will there is no Legacy given to the 


his own - 


Right, and Husbatid; put his Honour's Opinion was, that it was im- 
in de Kühe Poffible to fupport that Doctrine; it is to contradict the 


of his Wife erprels Words of the Will, Ir that for no other Reaſon, 
I ; = — 


'be indeed Caſes, where the Matter may be ſo doubtful, that 

*Clauſes of this Fort will be of Weight ; and an Argument 
may be drawn from Clauſes of this Kind, in order to in- 

creafe the Pund for the Payment of Creditors ; and the 


12 
—_ 


8 
_ 
2 


2 ap W 
25 + OV I dates to nee n 
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but to mate a Man to take differently from what the Will 
ſays he ſhall, only becuuſe it is his Intereſt to do fo. *Tis 


J. Curia Comellarie. TT 7 


_ W . c 


3 true, that the Clauſe of the Will, which this Que- 


tion depends upon, does begin with ſaying, I give to my 
Siſter Sall all my Houfhold Goods; &c. And in that Part of 
the Clauſe, Francis, the Husband, is not taken Notice of ; 


but that very Sentence lays, I give the ſame to Francis Sall, 


and Judich his Wife, for her Life, and after her Deceaſe, 
one half thereof, after her Legacies aud Funeral Expences 


paid, unto the Plaintiffs ; it has been indeed ſaid, that Fran- 


cis: the Husband would have taken as great a Benefic from 


this Will, if he had not been named m this Clauſe, as he 


does by being named in it. And an Argument has be 


drawn from mage, that therefore the inforting his Name i in 

| this Clauſe of the Will ſhall ſignify nothing; but an reality 

he does take in a different Manner, by being named in 
this Clauſe of the Will, than otherwiſe he would. Had Where : 


Husband 


he not been named in it, he could only have taken i in the gn be bug 


Right of his Wife, bee by being named in it, he takes to take in his 


own Right, 


in His Own Right, and this makes A Very Waters! Difte- where only 


rence in this Court, tho' at Law it does not. Had he in the Right 


applied to this Court for the Goods, without being named of his Wife. 


in the Will, this Court might not have aſſiſted him, without 
putting ſome "Terms upon him ; but as he 1s named in the 
Will, 'tis out of the Power of the Court to put any Terms 

upon him. Another Difference of Weight in the preſent 

Caſe is, that by being named in the Will together with his 

Wife, there is a Right of Survivorſhip between them, 
which otherwiſe there would not be. Beſides, Part of this How far a 
Eſtate might conſiſt in Choſes in Action; and in tha e 
Caſe, provided he had not been named in the Will, a. vo- baveafower 


f maki 
luntary Aſſignment · of them would mot in ſome Cafes. be ke p 


good; and that was agreed in the- Caſe of Lord; Cartengt Afigement : 


and Paſquill. Suppoſe too too this Eſtate conſiſted of Rents Action bes 
reſerved upon any Terms: for Years, and thoſe Rents, weze 
in arrear on the Death of the Wife, there Would he a. greater 


Benefit 48 to thole Rants, with. n * che Hand 


longing to 
his Wife. 


by 


= 0 — Fe — = = 
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by his having been named in the Will, than there would! ; 


if he had not been named in it. And as by theſe Inſtan- 
ces it appears, that the Husband does take as Legatee by 


the Will, his Honour ſaid he would now conſider the 


ſecond Queſtion; namely, Whether by his ſo taking he 


does not become a Truſtee of the Surplus for the Benefit 


Where an 
Executor 


ſball be a 
Truſtee of 
the Surplus 
for the Be- 
nefit of the 
next of Kin. 


equitable Point; namely, a Truſt, which the Courts of 
Law have nothing to do with. And as the Court in this 


of the next of Kin? He ſaid it was very true, that he 
could not recollect any Caſe, that directly comes up to 


the preſent one, but there have been ſeveral that come 


very near it. This Point muſt be taken for an eſtabliſhed 


* 


one, that in this Court an Executor may be a Truſtee of 


the Surplus for the Benefit of the next of Kin. At Law 
indeed it is otherwiſe; and the Reaſon for this Difference 


is not, that this Court controls the Law, and is inconſiſtent 


with it; but becauſe this Court determines upon an 


Caſe determines about a Truſt, it will only conſider, whe- 
ther it was the Teſtator's Intention, that there ſhould be a 


Truſt or not; and therefore in this Caſe the proper Que- 


ſtion to be conſidered is not, whether the Teſtator intended 


to give the Surplus to his next of Kin; but whether he in- 
tended to give it from them. By Law they are clearly 
intitled to it, where no Will is made; and therefore, whe- 
ther he intended to take it away from them, or not, in 
theſe Caſes, is the Queſtion. The general Rule upon this 
Head is, That where a particular Bequeſt is given to the 
Executor, the Court preſumes that the Teſtator intends, 


that he ſhould be a Truſtee of the Surplus. And if he 


contends, that he is not excluded from it, 'tis incumbent 


upon him to {ſhew "IETF Originally per haps this Notion of 
an Executor's being in ſuch Caſe a Truſtee was founded 
upon flight Grounds; but afterwards, as perſonal E- 


Rate begun to increaſe, this Notion of his being a Truſtee 


has ſpread and enlarged. The material Caſes on the other 


Side, cited by the Defendant's Counſel, are thoſe in Pre- 


cedents in Chancery 232, 316. and 2 Vern, 633, 648. to- 


4 gether 
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gether with the Caſes of Johnſon and Criſs, Jones and 
| Brooks, and that of Salt and Chambers. But his Honour 
ſhew'd, that they were all diſtinguiſhable from the preſent 

one; and ſo he was pleaſed to decree accordingly. 


"I 


The Dutcheſs of Marlborough and others jm a. 


againſt The Duke of Marlborough and 
others. TO I NGA 


N 1712 Joby Duke of Marlborough executed a Deed, 
- whereby he veſted 400,000 1, in the Hands of Truſtees, 
in Truſt that they ſhould lay out the ſame in the Pur- 
| chaſe of Lands; and that thoſe Lands, when purchaſed, 
ſhould be to the Uſe of himſelf for Life, with ſeveral Re- 
mainders over. This Deed was ſubject to a Power of Re- 
vocation. In Purſuance of this Deed, Lands were purcha- 
{ed with this Money. Accordingly in 1721, the Duke 
made his Will, and thereby reciting this Deed of Truſt, 
and in particular the Power of Revocation, he declares, 
That by Virtue of that Power repoſed in him, he revokes 
the Truſt of thoſe Eſtates, and all other Matters and 
Things created by that Deed. He then, by this ſame 
Will, veſts thoſe Eſtates in new Truſtees, and appoints the 
ſame to different Uſes. The Will then takes Notice of a 
Penſion, payable out of the Poſt- office, of 5000 . per 
Ann. ſettled by Parliament upon the Duke, by way of Ac- 
knowledgment for the Services he had done his Country ; 
which Penſion was given to the Duke for Life, the Re- 
mainder to the Dutcheſs for Life, with divers Remainders 
over. And the Will directs, that in caſe the Dutcheſs 
ſhall relinquiſh her Intereſt in this Penſion, ſhe ſhall have 
an Annuity of the {ame Value, chargeable upon all the 
reſt of his Eſtate, Beſides this Annuity, the Duke gives her 
another of 1 5,000 J. per Ann. more, chargeable upon all his 
Eſtate; he gives likewiſe an Annuity of 5000. per Ann. to the 
wo Ear 
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Earl of Godolphin; an Annuity of 2000 l. per Ann. pay- 


able to Mr. John Spencer, and ſome other Annuities; all 
which amounted in the Whole to 32,0001. per Annum, 
and which were a Charge upon his whole Eſtate. And all 
his Eſtate, ſubject to theſe Annuities, the Duke gives to 
certain Perſons for Life, Remainder to their firſt and other 


Sons in Tail Male; and then directs, that it ſhall be in 


the Power of the Truſtees, and the Survivors of them, and 


the Heirs of ſuch Survivors, as often as any of thoſe Te- 


nants for Life ſhall have a Son, to revoke the Remainder 
in Tail, which would be in ſuch Son, and to make him 


Tenant for Life only, with certain Powers therein menti- 


oned ; and that, as often as ſuch Sons {hall be born, a new 


Settlement ſhall be made by the Truſtees accordingly. And 


then the Duke directs by his Will, that all his perſonal 


Eſtate ſhall be laid out in the Purchaſe of Land, and go 
to the ſame Uſes as were before mentioned. The Duke 


died, and upon his Death the Dutcheſs of Marlborough was 
the only Truſtee, that acted under his Will; the poſſeſſed 
herſelf of his whole real and perſonal Eſtate, paid the 


Annuities, and accounted for the Surplus to the junior 


Dutcheſs of Marlborough, who was intitled to it to the 
Time of her Death. She made likewiſe Purchaſes of 


Land, with great Part of the perſonal Eſtate; but there 
was about 50, O00 I. Part of that perſonal Eſtate, re- 


maining, with which no Purchaſes had been made. Charles 


Duke of Marlborough was the Perſon now intitled to this 


Surplus of the Eſtate for his Life, deducting the Annui- 
ties; and he has Iſſue a Son, the preſent Marquis of 
Blandford. ET. 7 


The preſent Bill was thereupon brought by the Dutcheſs 
of Marlborough, and the other Truſtees under the Will of 


the late Duke, againſt Charles Duke of Marlborough, againſt 


the Marquis of Blandford and others, praying, amongſt 
other Things, that the Accounts might be paſſed from the 
Death of the junior Dutcheſs of Marlborough to the pre- 
lent Time; and that the Court would give their Directi- 


EEE q Ons 


„ 
_ 


SR 


- 488 


x 


| In Curia Cancellario, 71 


Ws WR 8 —_—_—— 


ons what Kind of Settlement was to be a open che 
Marquis of Blandford. 


The principal Things inſiſted upon on the other Side were, 


that the Duke of Marlborough was intitled to have the Poſ- 


ſeſſion of the whole Eſtate, ſubject to the Annuities ; and 


that the Marquis of Blandford was intitled to be a Remain- 
der-m an in Tail. 


Teri Chancellor ſaid, That at preſent be wool not deter- How far = 


mine the Queſtion; Whether the Marquis of Blandford 18 3 


to be Remainder- man in Tail or not? He has heard, that mited, not- 


pſtand-. 
the Invention, which was deſigned t to be practiſed in the ne am the 


prelent Caſe, was firſt of all thought of by Lord Aylsford, ox rey o 
and it has been inſerted in the Settlement of ſome great ty e 
Families; but he believed it had never received à judicial 
Determination, whether it was good or not. The Inven- At what 
tion of Truſtees, to preſerve contingent Remainders, he fe b 


Invention 


has heard was firſt of all thought of by Sir Geoffery Palaver! firſt begun 
and ſome other great Lawyers, who retired from the Bar , I inferting 


Clauſes for 
during the Time of the Civil Wars. Accordingly, with re- veſting the 


Eft 
gard to this Point, his Lordſhip was pleaſed to order, that 8 


it ſhould be ſpoke to the next Term; when he would have Preſerve the 
the Aſſiſtance of the two Chief Juſtices, and the Chief : 


Remainders. 


Baron; and in the mean time directed, that Copies ſhould 
be lid before them of the material Chules in the Will; 


but with regard to the other Queſtion, namely, concern- 
ing the Poſſeſſion of the late Duke's Eſtate, his Lordſhip 

ſaid, he would determine i it now. He obſerved, it relates to 
1 Kinds of Eſtate; and the preſent Duke of Marl. Whom a 


borough prays to have the Poſſeſſion of the Whole delivered Foto vil 
to him, ſubject to the Annuities. One Part of this Eſtate direct to 


conſiſts of kde Lands that have been purchaſed ſince the 88 


Poſſeſſion of 


late Duke's Death, with his perſonal Eſtate; but theſe an Eſtae. 


Purchaſes are not ſubmitted to. The preſent Duke makes 
a little Doubt, whether they are proper Purchaſes or not. 


And therefore, with regard to theſe Eſtates, tis impoſſible 


to o ſay, that the preſent Puke can be intitled to the Pot- 
 fſeſhon 


72 Die Term. Paſchz 1740. 


Where the 


Poſſeſſion 
ſhall not be 
taken out of 
the Hands 
of Truſtees. 


Eſtate, which the late Duke died ſeiſed of. It conſiſt» 


ſeſſion of them. Another Part of the late Duke's Eſtate 


conſiſts of perſonal Eftate, not yet laid out in Purchaſes of 


Land ; and with regard to that Eſtate likewiſe, the preſent 
Duke cannot be intitled to the Poſſeſſion of it ; 'twas a 


Sum of Money directed to be laid out in the Purchaſe of 
Land. The Truſtees have not been able to find Purchaſes 
to lay it out in; and till they have ſo done, or that there 

is ſome Default in them, the perſonal Eſtate cannot be ta- 
ken from them. The only Queſtion therefore remaining to 


be conſidered is, who ſhall have the Poſſeſſion of the real 


ed of three Parts; one was the Penſion of 50001. per 
Annum, ee out of the Poſt- Office; another, the 


real Eſtate, wherein the late Duke had the legal Intereſt; 


and the third, the real Eſtate, which the late Duke had on- 


ly the Truſt of. With regard to the firſt of theſe, it is 


Annuitants have not even a Charge upon this, and the pre- 
ſent Duke is Tenant for Life of it; ſo that it is very plain, 


extremely plain, that the Duke is intitled to the Poſſeſ- 
ſion of that. The Dutcheſs has made her Election to take 
her Annuity of 5000 l. per Annum, chargeable upon his 


whole Eſtate, in the Room of this Penſion; ſo that ſhe is 


not intitled to any Intereſt in the Penſion it ſelf. The 


that he is intitled to the Poſſeſſion of that. The next 


| Queſtion is, Whether the preſent Duke is not intitled to 


the Poſſeſſion of the two other Kinds of the real Eſtate, in 


one of which the late Duke was ſeiſed of the legal Eſtate, 


in the other of which he was ſeiſed of the Truſt, under 


the Deed of 1712? And with regard to both theſe Eſtates 


his Lordſhip's Opinion was, That the preſent Duke was 


well intitled to have the Poſſeſſion of them. As to the firſt 
vf theſe, there are indeed conſiderable Rent-charges created 
upon it; but it is an Inconſiſtency, that the ſame Perſon 
ſhould have a Rent-charge out of Land, and at the ſame 
Time be intitled to the Poſſeſſion of that Land. The re- 


maining Queſtion is, with regard to the real Eſtate which 


the late Duke had in Truſt at the Time of his Death ; and 
his Lordſhip thought it was certain, that the preſent Duke 
8 Fon was 
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Was el to the Poſſeſſion of that Eſtate Feile It 
has been taken for granted, that the legal Intereſt in that 
Eſtate continues in the Names dof the Truftees under the 
Deed of 1712; but the contrary rather appears by the 
Will of the late Duke; for by that Will he I that he 
revokes not only the Truſt of the Eſtate under the Deed 
of 1712, but all other Matters and Things; ſo that by Where a 
that Meats he ſeems to deſign to alter the legal Intereſt in Ped fall 


© revoke the 
that Eftate, as well as the Truſt of it; and if this was not legal Inte- 


ſo, it is well known that it is a Frequent Bill in this Court, gt et an en 


) ſtate, as well 


by thoſe that are intitled to the Truſt of an Eſtate, to pray as the Truſt 
2 legal Conveyance of it, and to have the poſſeſſion de- . 


Wher 
creed to them. So that, with regard to this Eftate like- thoſe, * 


wiſe, the preſent Duke muſt be intitled to have the Poſs are intitled 


to the Truſt 
ſeſſion of it; nor can any Inftance be produced of the Poſ- of an Egate 


ſeſſion being kept from thoſe that are intitled to an Intereſt may bring a 


5 Bill, in or- 
for Life in the Eſtate, and ſuch Poſſeſhon allowed to An- der to have 


nuitants. If the Annuities are not paid, the Court will 2 deal Core. 


veyance of 
appoint 4 Receiver; ; and that is the proper Method to be it, and to 


taken; that was done! in the Caſe of the late Duke of Buck- Me Fol- 
Nee and the late Earl of Ang leſea, in the Time of Lord Where the 


Keeper Wright ; and a Receiver was applied for in the e 


Vear 1720. This anſwers all Objections about the Diffi- Receiver in 


F 5 
culty of Diſtraining for theſe Rent- charges in the preſent anita 


Annuitants. 


Cale. Nor is it any Objection to ſay, that the preſent where the 
Duke is not intitled to the Poſſeſſion of theſe Eſtates, by Court will 


decree Poſ- 
reaſon that he has not brought a Croſs Bill for that Pur- ſeffion to be 


poſe. The preſent Bill is brought to have the Directions liver to 


4 Betten 
of the Court concerning the Truſt under the Will of the + Dart not- 


late Duke; and on a Bill of this Kind the Court may give wittitandigg 


he has not 


a Direction, that one of the Defendants ſhall have the Poſ- brought a 


ſeſſion of ſuch Part of the Eſtate, as it ſees that Defen- Sb 
dant intitled unto. And ſo his Lordſhip was mad to poſe. . 


decree accordingly. 


. Wy Atkinſos 


J 


June 30. 


r 
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Atkinſon and Turner. 


I 1731 Richard Turner made his Will, and thereby gave 
to Chriſtopher Atkinſon and others 2000 J. 1400 J. where- 
of he appointed to be paid out of a · Sum of Money then 


due to him from Gregory, and the Remainder out of the 


reſt of his perſonal Eſtate; and willed, that the 2000 l. 


ſhould be paid to them equally, and to their Sons at their 


| reſpective Ages of Twenty-one Years, and to their 
Daughters at their like Ages or Marriages, or ſo ſoon after 


as the ſame ſhould be gotten in, with ſuch Intereſt for the 
1400 l. as ſhould be received for the lame after his De- 
ceaſe ; which Intereſt he directed ſhould be applied for the 


Plaintiffs Education and Maintenance; and if any of them 


ſhould die before the Shares of the 2000 l. and the Inte- 


reſt ſhould become due, that then the Shares of ſuch of 


them ſo dying ſhould go to the Survivors in like equal 
Shares. And farther, the Teſtator taking Notice, that he 
was intitled to three eighth Parts and Shares of the Joint- 


ſtock and Trade in Copartnerſhip of a common Brewer, 


carried on in the Croſs Keys Brew-houſe, between him ard 
Collinſon and Gregory, he thereby gave two Parts of the 


three eighth Parts to Richard Turner an Infant, ſubject to 


the Agreements of the Partnerſhip, or ſuch Copartnerſhip - 
as ſhould, at his Death, be carrying on in this Brews 
houſe ; provided Richard Turner, the Infant, ſhould live 


to attain his full Age of Twenty-one Years ; but if he 


ſhould happen to die before he ſhould attain that Age, 
then the Teftator gave the two eighth Parts amongſt - the 
Plaintiffs in the Manner as the 2000 J. is given; and the 
other third eighth Part of the Teſtator's Partnerſhip Stock 


he, by his Codicil, gave to his Kinſman "Thomas North, 


who ſince ſold: the ſame ; and the Teſtator, by his will 
and Codicil, gave all the Reſidue of his perſonal Eſtate 


to the Plaintiffs, and William Walling deceaſed, to be 


paid to them in like Manner as the 20001. is to be 
* 5 a paid; 


ow 
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f. and directed, chat in caſe any of them 1 T Ft — 
pen to die before their Shares became 1 the Shares 1 
ſuch of them dying ſhould be paid to the Survivors of 


them in like Manner, and eie William Cort and Thom as 


Inmen Erecutors. 


In 17 732 Thomas Turner and Richard his Son exhibited 


their Bill againſt Cort and Inwen, as Executors of the Teſta- 


tor, * Collinſon and Gregory his Copartners, Thomas 


North his Legatee, and others who were next of Kin to 
the Teſtator, who inſiſted they were intitled to the Inte- 
reſt of the two Eighths of the Copartnerſhip Effects, as be- 
ing an undiſpoſed Part of the Teſtator's Eſtate, and pray- 


ed, amongſt other Things, that the Executors might ac- 
count to them, in the Right of the Infant, for the Intereſt 
and Produce of the two Eighths ariſing from this Brews 


5 . 5 


This Cauſe was | heard before the late Lord 1 Chancelor, 
Who thereupon decreed, That the Partnerſhip ſhould be car- 
ried on by Collinſon and Gregory for the uh of all Par- 
ties ; and that ſuch Accounts ſhould be taken of the Pro- 
fits of the Partnerſhip, until the Time of the Decree, as 


therein is directed. And as to the two eighth Parts of the 


Copartnerſhip Trade, and of the Debts due to the ſame, and 


of the Profits that might ariſe from the ſame during the 


Minority of Richard Turner the Infunt, after Deduction 


of the Debts and Loſſes, his Lordſhip declared, That Ri- 
chard Turner the Infant would be imitled unto the ſame, 
if he ſhould attain his Age of Twenty-one Years; - and 
Liberty was-given by the . for all Parties to reſort 
to the Court for farther Directions, as Occaſion ſhould re- 


quire. Richard Turner the Infant died in October 1738, 
being then of the Age of Twelve Years only, -unmarried ; 
Thomas Turner, the Infant s Father, took out Adminiltra- 


tion to him, and under that Right inſiſted upon it, that 


he was intitled to all the Benefit that was made of the 
two IO: of the Partnerſhip Stock, that accrued after 
the 


T5 
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fant. 


Thereupon the et Bil was brovehi by C 22 


| Atkinſon and others, who were intitled to the Principal in 


the two Eighths of the Stock, againſt Cort, the Executor 


of Richard Turner the original Teſtator, againſt the Admi- 


niſtrator of Richard, the Infant, againſt Collinſon and Gregory, 


the Copartners in this Trade, and againſt Jacob Thomſon, 


| who was a Truſtee for a: Sharer in this Stock, pray ing, 


amongſt other Things, that Cort the Executor might ac- 


count to the Plaintiffs for the Intereſt and Produce that 


was made in the two Eighths of the Stock after the — 


of che Teftator, and before the Death of the Infant. 


Mr. Hoskins l on the Part of the Debate and 5 
for Authority cited 1 Vent. 199. Salk. 570. 3 Lev. 132. 


and 1 Roll. Abr. 415. cited in that Caſe in Leving, 


His Honour fad: that the ory Diſorite' in the preſent 
Caſe related to the intermediate Profits of the two Eighths 
of this Brewer's Trade, ariſing after the Death of the Teſta- 


tor, and before the Death of Richard Turner the Infant. 


For as the Infant is dead there is no Sort of Doubt, but 


the Capital of the two Eighths of this Stock belongs to the 
Where aLe- Plaintiff, This Queſtion wholly depends upon the Conſi- 
fd to be a eration, Whether, during the Minority of the Infant, the 


veſted Inte- tO Eighths of this Stock was a veſted Intereſt in bin, or 


reſt before 
che Party at- not. This Sort of Queſtion concerning veſted Intereſts has 


tains his Age. Come before the Court in a great many Shapes, relating 
Where a both to real and perſonal Eſtates. But there ſeems to be 


Real Eſtate 
ſhall be fa © prodigious Difference, whether ſuch Queſtion relates to 


to be veſted. real, or Whether it relates to perſonal Eſtates; for when it 
relates to real Eſtates, the Court always favours the V elt- 
ing of the Intereſt, by reaſon of the great Inconvenience in 
having the Frechold to be in Abeyance ; but in the Caſe 


of perſonal Eſtate, there is no ſuch Inconvenience ; and 


therefore it ſtands indifferent, whether 1 in that Caſe the 
ws 4 a TP | 9 19 Eſtate 


che Death of the TO; and before the Death of the m. 


— 2 
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Reaſon that the Plaintiffs in this Cauſe were not Parties to Bar. 
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Eftate is to be veſted, or not; but beste it is proper 
to give an Opinion, whether the Intereſt is veſted, or 
not, a previous Queſtion is neceſſary to be confiders 


ed, whether the Point has not already been determined 


by the former Decree. But as to that, his Hos 
nour's Opinion was, that it has not. Tis indeed true, 


that on the Hearing the former Cauſe, the late Chan- 
cellor certainly inclined to think that the Share of 
the two Eighths in this Stock was not a veſted Intereſt; 


but the Decree that his Lordſhip there made was not tuck 


a one as could be pleaded in Bar to the prelent Demand, 


To make a Decree to be ſuch a one, as that it may be Where a 


pleaded in Bar, it 1s neceſſary, that it ſhould bind both 8 


rmerCauſe 


Parties; but that it could not do in the prefent Cafe, by may be 


pleaded in 


that Suit. And the Decree is worded in ſuch a Manner, as 


to prevent determining that Point. The principal Que- 

ſtion there was, whether Cort the Executor ſhould be ob- 

liged to carry on the Partnerſhip, or not. Cort inliſted, 

that as Executor he could not be obliged to do it for the 
Benefit of the Infant; and in Reality Cort had a Mind to 

determine the Partnerſhip, in order to carry on the Trade 
himſelf. The Court decreed, that he {hould carry it on, Where an 


E 
and ſhould not determine the Partnerſhip; ; but would not fait _ 


determine the Point, Whether in all Events the Infant ged to carry 


the Part- 
would be intitled to the Profits; and that appears by theſe yerthip for 


Words in the Decree, whereby his Lordſhip determined, e e 
that the Infant would be intitled to them, when and if he gatee, who 
ſhould attain to his Age of Twenty-one. Had the Infant been r 
abſolutely intitled to them, his Lordſhip would have di- comes of 
rected, that the Infant ſhould have a Maintenance out of ** 
them in the mean Time, which he has not done. This 

Matter then relating to the Decree being laid out of the 

Caſe, his Honour ſaid, he would now conſider the Que- 


ſtion before - mentioned, Whether this was an Intereſt veſt- 


ed, or not; and his Opinion was, that it was not. In the ä 
Gab of Withers and King, which was in the Houle of -. z „ ne 413: 


Lords, all the Pains were taken to make the Intereſt there 
| W to 
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to be veſted one, that poſſibly could be; but it t could 
not be done. Had this been a Money Legacy, there 1s 


1 
—— 


no Sort of Doubt, but that it would not have been a 
veſted one, till the Infant attained his Age; and his Ho- 


nour {aw no ſubſtantial Difference between that Cale and the 


Where there preſent one. He ſaid, that he thought it was dangerous 


cinen to admit of nice Dando in theſe Sort of Caſes between 


made be- one Chattel Intereſt and another; and that it was beſt to 
tween One 


Chattel In. abide by a general Rule; and ſo his Honour was pleaſed to 


tereſt and decree CONT 
„another. 


* | Elliot and Merryman. 


At the Rolls. | SK, J. AL, ern rr e, 
7 WAS * 2. . e RIB. - | 


Homas Seth dee indebted to ſeveral perſons by Bond, 

and likewiſe by Simple Contract. In three of theſe 
Bonds Goodwin was bound with him as Surety ; ; and after- 
wards Goodwin gave his own Bond alone to one of the Cre- 


ditors, to whom Smith was bound in a ſingle Bond. Smith 


being thus indebted made his Will, and in the Beginning 


of it ſays, My Will is, that all my Debts be paid; and 


„*I do charge all my Lands with the Payment thereof.“ 


Then came the Clauſe, upon which, together with the other 
Circumſtances of the Cale, the preſent Queſtion princi- 
2 determines. © Item, I give all my real and perſonal. 
Goodwin, to hold to him, his Heirs, 
Executors, Adminiſtrators and Aſſigns, chargeable never- 


* Fſlate to 


< theleſs with the Payment of all my Debts and Legacies,” 
Of this Will he made Goodwin his Executor. The 


| Teſtator died in 1724; Goodwin prov'd the Will, and in 


that {ame Year {old a Freehold Eſtate of the Teſtator's to 
Hunt; in the Year following {old a Leaſehold Eſtate of the 
Teſtator's to Wright; and in 1727 fold another Eſtate of 
the Teftator's, conſiſting of both Freehold and Leaſehold, 
to Merryman. In the ſeveral Deeds, by which theſe Eſtates 
Were conveyed from Goodwin to the Purchaſers, the Will of 
Smith was recited ; and to one of thole Deeds Elliott, a 
Creditor of Smith, Was A Ay Witnels. Theſe 
| I e Lands 


4 . d L414 
« x. z ry \ 
+ % - 1 1 


2 


* rs I 8 2 8 2 NN 
N 8 e vs n . WED 1 ee FS 1 ache © - 3 n 4 o FT 8 ud re 2 2 ET IF e 8 r 2 1 OA, PST q Fa : 
7 5 8 5 e * es 3 . 8 CE Ly 88 . S * CR oe Wen IE SEL Eb 1 8 EIT OLE Fe $7 5 lo 2 ge. 3 . S * 8 2 „ : 
8 OTH VE 1 rf Wo N e N 2 7 1 IA E Di Sf ED ROEIEITS. } Ph eT nt N Wa OP ies ed <p 8 £7 e MESS 1 8 : Gag - 2 . 
8 ET Sets; IPTG 2 OE SID e Ee ESE . ß x . oe og * ee : N wu 


7 K 
c 
o 
ee 


5 8 3 FT VS 
e 


e 


RE 
5 2 
WY 


1 


* 6 
11 


„ 


riffs were not intitled to the Relief they ſought by the 


In Curia Cancellariæ. 


Lands were ſold in the Neighbourhood by Outcry. At the 
Time of theſe Sales the Creditors, all of them, either 
lived in the Town where Goodwin lived, or within three or 


four Miles of it. During all this Time, and till the Year 


1730, the Creditors went on regularly, receiving their In- 
tereſt, which was at 5 J. per Cent. of Goodwin. Goodwin 


was a ſolvent Man till I "— 32, and then he became a Bank- 
rupt. | 


In 17 134 the kn Bill was brou ght by the cee 


of Smith, againſt the Purchaſers of theſe Lands, that have 
been mentioned, againſt Goodwin, and againſt the Aſſignees 


under his Som don, in order to have a Satisfaction of 


their Debts out of thoſe Lands which were fold by Goodwin. 


Mr. Chute argued on the Part of the Plaintiffs, and for 


Authority cited 2 Vern. 528, 616. Pagett and Hoskins in 


Precedents in Chancery, and the Caſe of Morley and Webb, de- 
termined by the panes Chancellor. 


Mr. 14le on the Gwen Side cited 2 Vern. 444. 


And on the ſame Side Mr. Murray cited the Caſe of New- 


gent and Gifford, determined by the preſent Chancellor. 


[ 


Mr. Browne argued as Counſel fs Hunt and White, and 
for Authority cited Chancery Caſes 1 15. and the Caſe of 


Abott and Gi bbs. 


2 


Mr. Noel 3 on the ſame Side, and ted I Vern. 45, 


411. and Williams 430. 


_ Me. Hockine argued as Counſel for Merryman, 3 and cited 


1 Vern. 303. 
His Honour ſaid, his Opinion was, that the Plain- 


Bill. 


—_—_— —— 
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8 De Term. Paſche 1740. 
Bill. He ſaid it was very true, that it was almoſt impoſ- 
ſible to make a Determination in the preſent Caſe, but 


that it mult fall out unfortunately on the one Party or the 
other. The Diſpute ariſing between Creditors on the one 


Side and Purchaſers on the other, both theſe Sorts of Per- 
| Jons are intitled to the Favour of this Court; and in the 
preſent Caſe a Misfortune muſt fall upon one of them. 


On whom it is to fall is the Queſtion. And this 1s a Que- 
ſtion that muſt ſo frequently have happened, that it is ex- 


traordinary to find no Determination directly in Point. 
The Caſe is this; Thomas Smith, being poſſeſſed of a real 


and perſonal Eſtate, was indebted to ſeveral Perſons by 
Bond; in three of which Bonds Goodwin was bound with 
him as Surety ; and he had contracted likewiſe ſome other 
| Debts; and being thus indebted he makes his Will to the 
following Effect. The Will begins with this Introduction. 


e 


* 


CC 


. 


* 


hold to him, his Heirs, Executors, Adminiſtrators and 


„Aſſigns, chargeable nevertheleſs with the Payment of 


Li 


What words c my Debts and Legacies.” *Tis indeed true, that theſe 


do not a- 


into a Words do not amount to a Deviſe of the Lands to be ſold 


Device for the Payment of the Debts; and they only import a 


Lat as t be | | ; | ns. 
8 * Charge upon them for that Purpoſe. However, this is ſuch 


_—_— | Deviſe, as is within the Meaning of the Proviſo of the 
Debts. 


What is 


within the | 8 | : | 
Meaning of tereſt for the Debts at 5 J per Cent. regularly till 1730. 
the Statute After the Teſtator's Death three Sales of this Eſtate were 


of fraudu- 


ſes. 


a Third, conſiſting of Freehold and Leaſehold both. The 


Bill in general is brought by the Creditors of Smith againſt 


the Purchaſers, in order to have a Payment of their Debts 
out of the Lands of Smith, which were fold to them by 


3 : Goodwin. 


„My Will is, that all my Debts be paid; and I do charge 
all my Lands with the Payment thereof. Item, I give 
all my real and perſonal Eſtate to ------- Goodwin, to 


Statute of fraudulent Deviſes, and does interrupt the Deſcent 
ſuch a De- to the Heir at Law. By this Will the Deviſee was made 
viſe, ess Executor. The Teſtator died in 1724. Goodwin paid In- 


lent Devi- made by Goodwin; one, of an Eſtate which was intirely 
Freehold; the other, of an Eſtate intirely Leaſehold ; and 
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Goodwin. With regard to the Leaſehold Eſtate, the Cale ry brug 
is 10 extremely plain, that the Sale of that muſt ſtand, not come 


and that the Creditors cannot have a Satisfaction out of it, en Par- 


2 .chaſers for a 
that his Honour ſaid, it would be monſtrous to call it in Satisfagion 


Queſtion, The Executors are the proper Fe Perſons, that by 1 


Eſtate. Tis indeed true, that perſonal Eſtate may be _ 5 
cloathed with ſuch a particular Truſt, that it is poſſible bound to 


ſee the Mo- 
the Court, in ſome Caſes, may require a Purchaſer of ney righity 


it to ſee the Money rightly applied. But unleſs there applied 
is ſome ſuch particular Truſt, or a Fraud in the Caſe, Ow 8 


rſonal E- 
it is impoſhble to {ay but the Sale of the perſonal Eſtate, ln 


ſtate, in the 


when made by an Executor, muſt ſtand; and that after ce 


xecutor, 
2 Sale is made, the Creditors mn break in upon ſtall be 


cloathed 
His Honour ſaid, he would now conſider the other „ich ſuch 


"Mes that have been made, and would examine thoſe ; 2 particular 


I Truft, that 
firſt, upon the general Rules of the Court; and in the « Purchaſer 


next Place, upon the particular e ee which this *f it ſhall be 
obliged to 

Caſe is attended with. With regard to the firſt of theſe ee, "that the 

Matters, the general Rule is, that if a Truſt directs, that Money be 


right] | 
Land ſhould be fold for the Payment of Debts general. bee 2 


ly, the Purchaſer is not bound to ſee that the Money be ter 


rightly applied. - On the other Hand, if the Truſt directs, ob 


Purchaſer 


that Lands ſhould be fold for the Payment of certain Debts, ſball not be © 


a gd 4 | d bound toſee 
mentioning in particular to whom thoſe Debts were ow- the Money 


ing, the Purchaſer is bound to ſee that the Money be ap- rightly ap- 


ied, whe 
plied for the Payment of thoſe Debts. The preſent Caſe ax Pang 


indeed does not fall within either of theſe Rules, becauſe ente 


be "old for 
here Lands are not given to be ſold for the Payment of Payment of 


Debts, but are only charged with ſuch Payment. How- rally. Z. aces . Er 21S, 
ever, the Queſtion is, Whether that Circumſtance makes where be 
any Difference? And his Honour was of Opinion, that it fball be 


bound to ſee 
did not. And if ſuch a Diſtinction was to be made, the 5 


Debts gene- 


Conſequence would be, that whenever Lands are charged rightly ap 


| plied, when 
with the Payment of Debts generally, they could never be the Land is 
| +) diſ- given for the 
Payment of 
certain 
Debts, particularly mentioning the Perſons to whom they are to be paid. Where a Purchaſer 


ſhall be obliged to ſee, that the Money be righty applied, when the Lands which he purchaſed are 
charged with the EN of Debts, 


2 —— 
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diſcharged of that Truſt without a Suit in this Court; 
| How far the which would be extremely inconvenient. No Inſtances have 
Land wien been produced to ſhew, that in any other Reſpect the 
the Payment Charging Lands with the Payment of Debts differs from the 
2 directing them to be ſold for ſuch a Purpoſe; and there- 
fer from the fore there is no Reaſon that there ſhould be a Difference 
chem ee be eſtabliſhed in this Reſpect. The only Objection, that ſeem'd 
5 . 5 uch to be of Weight with regard to this Matter, is, that where 
#" Lands are appointed to be fold for the Payment of Debts 
generally, the Truſt may be 1aid to be performed as ſoon as 
thoſe Lands are fold ; but where they are only charged with 
0 the Payment of Debts, it may be ſaid, that the Truſt is 
where lands Dot perfomed till thoſe Debts are diſcharged. And ſo far 
are charged indeed is true, that where Lands are charged with the 
ee of Payment of Annuities, thoſe Lands will be charged in the 
Annuitics, Hands of the Purchaſer, becauſe it was the very Purpoſe 
10w far a # | | | | | K 
Purchaſer Of making the Lands a Fund for that Payment, that it 
mul © ſhould be a conſtant and ſubſiſting Fund; but where Lands 
chaſe Money are not burdened with {ſuch a ſubſiſting Charge, the Pur- 
b chaſer ought not to be bound to look to the Application of 
| the Money; and that ſeems to be the true Diſtinction. 
Having thus conſidered the Caſe under the general Rule, 
bis Honour ſaid, he would now conſider it under the par- 
ticular Circumſtances that attend it; and the particular 
Circumſtances are {ſuch as are far from ſtrengthening the 
Plaintiffs Caſe, but rather the contrary. One of thoſe 
Circumſtances is the Length of Time the Plaintiffs have 
lain by, without at all inſiſting on any Charge upon 
theſe Eſtates. Goodwin was a ſolvent Man till his Bank- 
ruptcy in 1732. Here have been three Purchaſes of theſe 
_ Eſtates, made at different Times, the one in 1727, the 
other two in 1725 and 1724 ; the firſt of them was made 
by Hunt, the ſecond by White, and the third by Mertyman. 
During all theſe Tranſactions the Plaintiffs do not mention 
Where per One Word of their Charge upon this Eſtate ; but on the 
— ſhall be contrary regularly received their Intereſt of Goodwin till 
umed to 


bare Notice the Year 1730. Tis indeed true, that there is no expreſs. 


deat Proof, that the Plaintiffs knew of theſe Purchaſes, — 
es Deing | | | 5 | 0 
made. 1 18 
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is js Reaſon to imagine that they did. The Purchaſes 1 were 
made in the Neighbourhood by Outcry ; ſome of the Cre- 
ditors lived in the ſame Town that Goodwin did, and all 
of them lived within three or four Miles of hint; and 
Elliot, one of the Creditors, was a ſubſcribing Witneſs to 
one of the Purchaſe Deeds. The Want of Notice too, on 
the Part of the Purchaſers, is a conſiderable Circumſtance 
in their Favour. Tis indeed true, that they had Notice 
that there were Debts chargeable upon this Eſtate; but ir 
does not appear they knew to whom thoſe Debts were ow. 1 
ing. Another Circumſtance is, that Goodwin was a Co- 
 obligor in three of theſe Bonds, and fo another of the Ob- 

ligees he afterwards gave his Bond alone, which may well 

be conſidered as a Satisfaction for that Bond. By this it Whom Per- 
appears, that the Creditors greatly relied upon Goodwin * * 
for their Pay- maſter; and there is not much Reaſon there- upon 2 
fore, that they ſhould now be allowed to reſort to the Te- er- 3 
ſtator's Eſtate. Upon the Whole, his Honour's Opinion 

Was, That the Plaintiffs Bill muſt be diſmiſſed, and even 

with Cofts, as againſt White, there being no Manner of 
Pretence for the Plaintiffs to come upon that Eſtate, it be- 

ing all Leaſehold, and ſold to White by the Executor, who 

by Law is the proper Perſon intruſted to diſpoſe of - 

the Teſtator's perſonal Eſtate. However, with regard to 

the reſt of the Defendants, his Honour aid, he would on- 

ly diſmiſs the Bill generally, without Coſts; and ſo he was. 

. pleaſed to decree . 


Huggi! ns and 7 be 7 ork- Buildings g Juh 6 
6. E- A. UN. J. 2 i a Foul . 
AN org original Bill had been brought by an Adminiſtrator 
of a Judgment-Creditor; - the Adminiftrator died, 
and a Bill of Revivor was thereupon brought by the Execu- 
tor of the Adminiſtrator. This Bill was thought to be 
wrong, and thereupon another Bill of Revivor was brought 
by the ſame Plaintiff, having taken out Adminiſtration de 
bonis non to the Judgment-Creditor himſelf, and in the ſe- 
| cond 
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v here a 
Bi l of Re- 


cond Bill of Revivor deſcribed himſelf as Executor to the 
Adminiſtrator, and likewiſe as Adminiſtrator de bonis non of 
the original Judgment- Creditor. To this ſecond Bill of 
Revivor the Pendency of the former Bill was pleaded ; 

_ thereupon it was referred to a Maſter, to examine whether 
theſe two Bills were for one and the ſame Matter. The 
\. Maſter made a ſpecial Report, whereby he certified, that 
the latter Bill related to the ſame Matter, and that they 
were both brought by the lame Perſon ; but that they were 
brought 4 him in che different Rights, that have __ 
mentioned. b 


0 


Thereupon Mr. chute moved, That the firſt Bill if Re- 
vivor might be diſmiſſed, with 205. Colts; that the Plea 


might be ſet aſide, and that the Suit might ſtand revived 
on the lecond Bill. 


Lord Chancellor thought this a Matter proper t to be con- 
ſidered of, and thereupon ordered it to ſtand over; ; and 
now his Lordſhip was pleaſed to deliver his Opinion in it. 


He ſaid the firſt Part of the Motion is, that the firſt Bill ; 
vivor ſhall Of Revivor may be diſmiſs d, with 20 s. Colts ; but as to 


be diſmiſſed that, there 1s no Rule of the Court that limits the Coſts in 


with Coſts 


renerally. ls Caſes to 205. and therefore that Bill of Revivor muſt 
be diſmiſſed with Coſts generally. The next Queſtion is 
with regard to the Plea; and indeed it is not much known 


what is to be done as to that. The printed Order of Lord 
Clarendon is in theſe Words, ? The Dependency of a for- 
mer Suit for the ſame Matter is alſo a good Plea, and 


cc 
cc 

cc 
cc 

cc 
cc 
Ke 


- CC 


therefore the Defendant ſhall not be put to ſet it down 


with the Regiſter ; but if the Plaintiff be not ſatisfied 
therewith, = ſame ſhall be referred to one of the Ma- 
{ters of the Court to certify the Truth thereof; and if 
it ſhall be determined againſt the Plaintiff, he Tall = 2 7 
all 


5 1. Coſts to the Defendant ; but if ſuch Refomincn 
be procured by the Plaintiff, and if a Report thereupon 


within one Month after the Filing of ſuch Plea, then the. 


Bill to ſtand diſmiſſed of Courle, with the OY 
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tiff takes out a Subpœna for 51 Coſts, in like Manner as rd el 


upon the arguing of a Plea. In the preſent Cafe the Ma- Sheng for 
ſter has done neither of theſe Things; for he has only . 


made a ſpecial Report, and left the Matter to be determi- 
ned by the Court. Thereupon the Matter now comes on 
by Motion; and one Part of it is, that the Plea may 


the Motion is, that where the ſame Perſon ſues in diffe- 


And this is certainly true; for which Reaſon the Plea muſt Where a 
be ſet aſide. However, ; mult not be ſet aſide with Coſts 8 


Suit ſhould not ſtand revived. The Party may ſhew Caule revive. 
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* Ol of eech Nobles.” The Practice tide} this Order . 3 


haas been, that when a Reference is made to a Maſter, of a not be ſet 
Plea of the Pendency of a former Suit for the ſame Mat- vonn to be 


argued. 


ter, if the Maſter reports, that both Bills are for the ſame What to 


Matter, the Plea ſhall be allowed, and the Party is intitled ee ox 


rmer Bill 
to Coſts, and the Plea, in ſuch Gals, cannot be ſet down depending 


for the ſ: 
to be argued; for then there would be two Dilatories; but * ame 


the Plea is 72 facto over- ruled; and thereupon the Plain- Where the 


take out a 


not ſtand 1 in the Way. And the Foundation of this Part of 


rent Rights, it is the {ame as if there were different Perſons. 


quity will 


for two Reaſons : : firſt, Becauſe the Plaintiff gave ſome {et aſide a 


Colour for the Plea, by bringing the firſt Bill — Revivor . 


wrong; and ſecondly, Becauſe, in the ſecond Bill of Re- Where 2 


vivor, the Plaintiff deſcribed himſelf Executor to the Ad- chan ”— 


miniſtrator, as well as Adminiftrator de boyis non to the ale whth 
original Judgment-Creditor. Ihe remaining Queſtion, pro- oo” a 
per to be conſidered, is, Whether the Court ſhould direct 6, wit 


Court will 


now, that the Suit ſhould ſtand revived? It has been ob- direct, that 


jected, That the Plaintiff ought to take out a Subpœna before! Seit ſhall 


ſtand revi- 


the Court can order, that the Suit {hall ſtand revived. But ved. 


his Lordſhip ſaid, that in the preſent Cafe it was not ne- Where the 


Plaintiff 


ceſſary. This IS 4 plain Bill of Revivor. The Defendant need not 


take out a 
muſt have indeed an Opportunity to ſhew Cauſe why the *! 1 8 20 


againſt this by way of Anſwer; ; and here he has ſhewn How far a 


Defendant 
Cauſe againſt it by Way of Plea. - But that Cauſe is not a 111 3 


ſuſficient one, for the Reaſon that he had before given; an @ppertu- 
nity to ſnev) 
and therefore it is proper now to > direct, that the Suit Cauſe why 


hall a Suit ſhould 


not ſtand 
revived, In what Manner a Defendant may ſhew Cauſe why a Suit ſhould not ſtand revived, 


— — 
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E b e Pace 1. 
9 hall ne revived; and ſo his Lordſhip was pleaſed to 
order accordingly. 8 | 
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N 1723 General Webb made his Will to the following 
1 Effect; he thereby gave to his eldeſt Son Edmund an 
Annuity of 1001. per Ann. for Life, and likewiſe took 
Notice of an Annuity of 2001. per Ann. limited by Deed 
to the Wife of Edmund, for her Jointure; and then charged 
all his real Eſtate for the Payment of theſe Annuities. He E 
then goes on, and ſays, © I do hereby give, direct, limit and 
« appoint unto my {econd Son Borlace Richmond Webb, all 
my Manors of Haddeſdon,” Tc. particularly deſcribing 
them, in ſtrict Settlement, Remainder to John my third Son 
in like Remainder ; and then came the following Clauſe; 
Item, I give to my Son Borlace all other my Eſtates, real 
and perſonal, whatſoever and whereſoever, to hold to 
„bim, his Heirs, Executors, Adminiſtrators and Aſſhgns, 
“ for ever. And farther, My Will is, and I do hereby 1 
direct, that my ſaid Son Borlace ſhall pay and diſcharne 
4 all ſuch Debts and Sumy/of Money as I ſhall owe at the 
Time of my Death, and all the Legacies and Sums of 
Money bequeathed by this my Will.” Then comes the 
following Clauſe; Item, I give and bequeath unto my 
Son John, and my Daughters Henrietta, Alicia, Cathe- 
* rine and Frances, and to all and every other Child or 
Children which I ſhall have by my now Wife at my Death, 
* 20001. apiece; the {ame to be paid to my Son at his Age 
* of Twenty-one, and to my Daughters at their reſpective 
Days of Marriage. And my Will is, and I do hereby 
direct, that the ſeveral and reſpective Legacies or Pox- s 
* tions,” which ſhall not be due or payable to them beſore, 
by Virtue of this my Will, ſhall be raiſed and paid to 
my ſaid Truſtees, Lord Limington, Strudwick and Strachan, © 
* or the Survivor or Survivors of them, within two Leas 
after my Death; and that my ſaid Son Borlace ſhall ply 
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« Tntereſt for the ſame repectively, after the Rate of 4 1. 
« per Cent. per Ann. immediately from and after my 
„ Death, for and during the {aid two Years, or until the 
fame be paid unto my ſaid Truſtees ; and that ſuch In- 
* *<* tereſt ſhall be paid Quarterly, unto and for the Uſe, 
« Benefit, Maintenance and Education of my ſaid Chil- 
<« dren reſpeCtively, in Manner following; That my ſaid 
Son Borlace ſhall pay unto my {aid Daughters Henrietta 
and Alicia reſpectively the Intereſt of their reſpective 
&« Portions, for their Uſe and Benefit; and ſhall alſo pay to 
my ſaid Truſtees the Intereſt of the {aid Portions, thereby 
given to my ſaid Son and Daughters Catherine and Frances, 
* and my other Children, for their Maintenance, Uſe and 


cc 


Cc 


« Benefit z to the Intent and Purpoſe, that my ſaid Truſtees 
tall pay and allow thereout, for their reſpective Main- 
* * tenance and Education, the Sum of 501. apiece; and 
* © that they ſhould lay up or improve the reſt of the Inte- 
„ reſt of their reſpective Portions for their reſpective Uſe 
* and Benefit, and pay the ſame to them reſpectively, 
_ 


when their reſpective Portions ſhall reſpectively become 
due and payable to them, by Virtue of this my Will.“ 
But if his Son Borlace pays any of the ſaid Portions before 
the Expiration of the {aid two Years, then he directs the 
Intereſt to ceaſe.) But my Will is, That if my ſaid Son 
John, or any other Son or Sons I ſhall have or leave 
*. by my ſaid Wife, ſhall happen to die before he or they 
< attain the Age or Ages of 'Twenty-one Years reſpective- 


5 66 


_ © ly, or if any my ſad Daughter or Daughters, which J 


„ {ſhall have or leave by my {aid Wife, Or any Or either 
> * of them, ſhall happen to die unmarried, or if my ſaid 
Son John, or any other of my Daughters, or other 
Children I {hall have or leave as aforeſaid, ſhall be mar- 


cc 


* * ried during my Life-time, then, and in either of the 
(i laid Caſes, the Portion or Fortune of ſuch of them ſo 
=_ dying or marrying in my Life-time, together with the 
XZ © Intereſt and Advantage that ſhall be made thereof, 
' which ſhall then be or remain in my Truſtees Hands, af- _ : 


ter Payment of ſuch their Maintenance as aforeſaid, 
WM e « ſhall 
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os ſhall 90 5 l be paid to, or ſunk for the Benefit G m my 


4e ſaid Tos Borlace Richmond Webb.” The Teſtator died, 
and at the Time of his Death was ſeiſed of no other rea! 
Eſtate but that which he deviſed in ſtrict Settlement. After 


the  Teftator's Death Borlace died without Iſſue, and up- 


on his Death John became intitled to the Eſtate. One of 
the Daughters died after the two Years expired from 


the Death of the Teſtator ; thereupon the preſent Bill 


was brought by Heſter Richmond Webb, the Widow and 


Executrix of Borlace, againſt John Richmond Webb and 
others, in order to have an Account of the General 8 


Eſtate. 


The principal Queſtion in this Caſe was, Whether the 


: Eſtate, deviſed in ſtrict Settlement, was ſubject to the 


e of 888 Childrens Portions ! 4:4 


Mr. Murray 0 onthe Part of the Plaintiffs, and for 


Authority cited the Caſe of Clomſaly and Pelham in Vern. 
the Attorney General and Moor, determined by the preſent 


Chancellor, Trotter and Vernon in Vern. Alcock and Sparhawke 
in the {ame Report, Wheel and Morris, determined by Lord 


| Talbot, and Lord Warrington and Booth. 


Mr. Br own | argued on the other Side, and Re” the Caſe 


of Morgan and Perkins in the Houſe of Lords, Coppelſton 


and Banfeilds Cale, cited in that of the Attorney General 
and Moor, and Corfeild and ken March 31739, be- 
fore the poet Chancellor. 


| Mr, Clark on the ſame Side cited Preced. in Chan. 54 9. 


Mr. Juſtice * 1 this Cauſe for Lord Chan- 


ale and ſaid, bis Opinion was, That this real Eſtate 


How far 
younger 
Children 


ſhall be con- 


ſider'd as 


was well chargeable with the Payment of theſe Portions. 
Theſe Portions are for the Benefit of younger Children, 
and younger Children are conſidered as Creditors in a 
ng. © = Court 


Creditors even for Portions given them by their Father's Will, 
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Court of Equity. | Now in the Caſe of Creditors it has 
been held, That where a Teſtator, in the Be girning of his 
Will, declares; that he is dilpoling- of all his worldly 
Eſtate, and then gives a Direction, that his Debts ſhall be 
paid ; the Debts thereby become chargeable on the real 
Eſtate, as well as the perſonal. It has been ſaid in Where 


the preſent Caſe, that the Teſtator has uſed proper Words —— 4 


do charge this real Eſtate with the Payment of the Annuity by a Wil 


of 100 U to his eldeſt Son Edmund, and of 200 J. per Ann. 3 real 


to his eldeſt Son's Wife; and as he has not uſed ſuch were nes 
Words in relation to theſe Portions, it is inferred from ball be 
thence, that his Intent was not the ſame. But that Ob- — 1 
jection is not concluſive. A Teitator may uſe expreſs Payment of 
Words of Charging in one Part of his Will, and may create 
a Charge by Implication on another Part of it. It has 
been ſaid, that the Teſtator has made a different Fund for 
Payment of his Legacies out of the Reſidue of his real 
Eſtate, which he gave to Borlace; and if the Fact was, 
that there was any ſuch Reſidue, the Argument would be 
a good one; but there is no ſuch Reſidue in Fact. The 
next Oveſtion proper to be conſidered is, Whether this is 
chergeable with the Portion given to the Daughter that is 
dead, 3s well as with the other Portions? And the Judge 
was ic Opinion, that it was. Tis indeed true, that in Where a - 
general, where Land is charged with the Payment of Por- fear 
tions, and the Legatee dies before the Time of Payment, real Eftate, 
the Legacy ſhall not be raiſed, but fink for the Benefit of * 4 
the Eſtate. But the preſent Caſe does not fall within that dying before 
Rule, becauſe the Portions are directed by the Will, to be rang * 
raiſed and paid within two Years after the Death of the 
Teftator ; and the Daughter, that is now dead, ſurvived 
thoſe two Years; though, had ſhe died within the two 
Years, it would have been otherwiſe. And ſo the Judge 
was pleated to decree zccordinglys | 


1 | Richa) ds 


likewile given for Performance of Covenants. At the Time 
this Mortgage was made, the Mother of Syms was uneaſy 
at it; but Richards told her, in the Preſence of Syms, that 


This Bond and Mortgage was kept in the Hands of a 


and brought with him a Box, wherein this Bond and 
Mortgage was, and. told him, that he had brought them 


this, as it was ſworn on the Part of the Defendant, Richards 
put back the Deeds with his Hand, and ſaid, Take back 


your Writings, I freely forgive you the Debt; and at the 
told you, that I would be kind to your Son; nom pos ſee that 
dicted on the Part of the Plaintiff. Richards died, and the 


pay his Mortgage 88 or elſe that he might ſtand fore- I 
cloſed. =_ 
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Richards and Syms. 
TMS, who was a Relation of Richards, borrowed of 


him 3000 J. and made him a Mortgage upon his Eltate 
by way of Term for Years for that Sum. A Bond was 


ſhe need not; for it was in his Power to be kind to him. 


Truſtee. A few Years after Sms came to Richards's Houſe, 


bim, in order that he might keep them himſelf; Upon 


ſame Time, in the Preſence of the Mother, ſaid, I always 


J am as good as my Word. But this Evidence was contra- 


Plaintiff claimed his Eſtate as his Son and Mee. There. 
upon he brought this Bill againſt Sms, to compel him to 


Mr. chite argued as Counſel for the Plaintiff 2 ha. 


mitted it, chat even ſuppoſing the Fact was true which 


was {worn on the Part of the Defendant, the Plaintiff was © 
intitled to the Relief that he fought by his Bill; for 
that, as he conceived, the Cale Was 5 the Srarute of #3 
Frauds and Perjuries. = 


The Attorney General argued on the other Side, and for 
Authority cited Whitlock's Cale Co. Litt. 380. Parris and ” 
Owen, determined by his Lordſhip. 


4 Mr, 


Co. Litt. ſec. 377. Shepard's Common Aſſurance, cap. 4. 70. 
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Mr. Noel on the ſame Side cited Har. 455. 
And Mr. Murray on the ſame Side cited 2 Rep. 46. : 


cap. 12, 421. and thar of money and Booth, determined 


b y this Chancellor. 


3 the ſame Side cited 5 Rep. 23. 


Lord Chancellor ſaid, That this was a Bill brought not by 


the Defendant to have a Conveyance of the legal Eſtate 
from the Plaintiff, but by the Plaintiff, as Repreſentative. 


of a Mortgapee, to have the Money, ſuppoſed to be due 


upon the Mortgage, paid him, and in Default of that, to 


have a Forecloſure. The Conſequence of this is, that the 


Plaintiff comes for Equity. And there are many Things Where a 


Man ſnall 
by which a Man may rebut an Equity, which will not in- be allowed 


title him to come for an original one. Now ſuppoſing the p Sherri 5 
Fact to be true which is inſiſted on by the Defendant, g 


namely, That Richards the Mortgagee did voluntarily for- 


give the Debt in the Manner that has been {worn on the 


Part of the Defendant, his Lordſhip ſaid his Opinion 


was, that the Plaintiff could not be imnled to Relief. Sup- 
poſe the Mortgage himſelf had brought this Bill, and the 
Fact that is mention'd is true, Could che Mortgagee himlelt 


be intitled to Relief? Now abſtracted from the Queſtion 
on the Statute of Frauds, his Lordſhip ſaid he could not; 
becauſe he would come for Equity in Contradiction to his 


own Act; and as the Mortgagee himſelf could not have been 
intitled 10 this Relief, if the Fact before mentioned be 
true, the Plaintiff can be in no better Condition. If the 


Plaintiff had any Remedy at Law for theſe Deeds, and was 


the Defendant to come for Equity, the Caſe might be of 


a different Nature. But the Law is againſt a. Plaintiff, 


and therefore, if the Fact before n he true, the 
Plaintiff s Bill mult certainly be dilmiſſed” but his Lord- 


thip 


—-—4-<- 
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Dee ou ſhip ſaid, be was not willipg the Matter ſhould reſt upon 


tween a this ſtrict Nicety of Diſtinction between the Repreſentative 
e of the Mortgagee's being a Plaintiff, and being a Defendant; | 
tiff ina for if this Bill ſhould be diſmiſſed, and the Plaintiff left to 
8 De. take his Remedy at Law, by bringing an Ejectment for 
fendant. the Eſtate, thut would only make a Circuity in having the 
preſent Plaintiff Defendant to another Bill, which he was 
not willing to introduce; and therefore his Lorſhip ſaid, 
that it was better the mere Right ſhould be e 
upon the preſent Bill; and in order to do ſo, there would 
be two Queſtions proper to be conſidered; firſt, The 
Strength of the Evidence on the Part of the Defendant, ” 
relating to the forgiving of the Debt, which has been men- _ 
tioned; and, ſecondly, What is the Operation ariſing from 
that Fact. Now the {ſecond of thele Queſtions will be 
proper firſt to be conſidered. The Fact, as it is ſworn on 
the Part of the Defendant, is, that when the Defendant 
came to the Houle of the Mortgagee with the Box of Wri- 
tings, wherein the Mortgage and the Bond were, and of- 
fered them to the Mortgagee, the Mortgagee put the Deeds 
back with his Hand, 450 laid, Take back your Writings, 1 
freely forgive you the Debt ; and then {peaking to the De- 
fendant's Mother, who was preſent, ſaid, I always told 
Jou, I would be kind to your Son, now you ſee I am as good as 
What Evi- ny Word. The Queſtion is, Whether, this being a  Mort- 3 
— gaged Intereſt in Land, this Evidence can be allowed, con- 
erde of a ſiſtent with the Statute of Frauds and Perjuries ? The Rule 
conſiſtent upon this Head is the ſame in Law and in Equity; and his 
3 Sta- Lordſhip's Opinion was, that it might. The Statute in- 
Frauds and deed lays down a very ſtrict but proper Rule, relating to 
erjuries. real Eſtates, That no Intereſt, any longer than for three 
Years, ſhall paſs in them without Writing, nor any Truſt 
in them for a longer Time, unleſs the Truſt ariſes by 
Operation of Law. The fame Rule, by that Statute, 
relates to the Deviſing of real Eſtates, But in all theſe Caſes 
there is a Difference, both in Law and Equity, between 


abſolute Eltates 1 in Fee or for a Term of Years, and condi- 
if | f tional 
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tional Eſtates for ſecuring the Payment of a Sum of Mo- 
ney. In the Cale of ablolute Eſtates it cannot be admit- ae far a 
ted of, that Parol Evidence of the Gift of Deeds {hall con- fDeeds wi 
vey the Land it {elf. But where a Mortgage is made of an no convey 
Eſtate, that is only conſidered as a Security for Money due is the Tand 
the Land 15/ the Accident attending upon the 4 and i al with 
when the Debt is diſcharged, the Intereſt in the Land fol- — 
| lows of Courſe. In Law the Intereſt in the Land is there- $22 and 
by defeated, and in Equity a Truſt ariſes for the Benefit of APY 
the Mortgagor. In an Ejectment, where a Title is mode Par Gi 
under a Mortgage, if Evidence is given, that the Debt is fog ug 
Hs this is conſidered as defeating the Eſtate in the diſcharge th 
Fn vec Meng chal ich Cle he ee 
Coe what the More gage 18 _—_— the Court will Pre- be or 
e Scheer che paid at the Day, and will direct Frauds 
Jury to give their \ erdict accordingly, unleſs it clearly What ſhall 
appears, that the Money could not be paid at the Day; = 3 
Writing is in theſe Caſes neceſſary; which 3 hae pong 0 
even the Law conſiders the Debt as the Principal ad the Mortgage i 
Ln i be only an Accident. Equity goes farther, and in ne 
I ET 
ariſes a Truſt by Operation of Law for the Bene- dene, ih 
fi of the Mortgagor. And that Caſe is within the Excep- ee 
tion in the Statute of Frauds, which has been mentioned 5 5 
Truſts ariſing by Operation of Law ; and in theſe Sort of 1 2. 


Caſes the Court receives any Kind of Evidence of Payment; Truſt 2 


and therefore if a Mortgage was made by one Partner G 
another, and the Mortgagor agreed with . other, that hy of Lav. 
thould take a certain Part of the Profits of the Partnerſhi 
in Diſcharge of the Mortgage, that of it ſelf would diſ- 
charge it; yet on the Ground which the Plaintiff in the 
preſent Caſe puts his Caſe upon, no ſuch Parol Evidence 
could be given in theſe Caſes of the Paying off a Mort- 
gage. For it might be ſaid, that this is to change the 
Truſt of an Eſtate, and that {hall not be done without its 
being reduced into Writing. This ſhews, that theſe Sorts 
of conditional Eſtates differ in this Reſpect from abſolute 
ones. Tis indeed a Queſtion, What Weight {hall be laid 
ARE Bb upon 
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July 15. 


len Johnſton, who married her Daughter Elizabeth, made 
her Will to the following Effect; ſhe directed, that 1000 J. 
ſhould be taken out of Toe Stock and laid out in the Pur- 


ſuch Sort of Evidence, as in the preſent Caſe is of- 


fered, and whether the Court will not keep a ſtrict Hand 
upon the Party? and there may be Reaſon for that. But the 


Queſtion, as his Lordſhip had before ſaid, is, Whether this 


Evidence {hall not be Kade to be a Gift or a Releaſe 
of the Debt ? And his Lordihip thought, that it ought. 
Here is a Mortgage made, and a Bond at the ſame Time 

enter'd into, not indeed for the Payment of the Money ſe- 


cured by the Mortgage, but for Performance of the Cove- 
nants contained in it. Suppoſe an Obligee delivers up a 

Bond with an Intent to dilcharge the Debt, the Debt will 
certainly be thereby diſcharged; and if the Bond is diſ- 
charged in the preſent Cale, the Mortgage will be diſ- 
charged with it. This brings the Queſtion to the Evidence 


of the Fact, which has been mentioned, namely, Whe- 


ther the Mortgagee did uſe ſuch Expreſſions or not? And 
for which Reaſon that 


as to that the Evidence is doubtful ; 
Fact muſt be tried in an Iſſue directed for that Purpoſe; 
and 0 his Lordſhip was N to decree vn. 


e 3 Tobnfton.. 5 75 

= 4 EE 24, 45 lee A,, , *. 2 
Race Lawſon being a Clothier in Torkſhire, and in 
Partnerſhip in that Trade with her Son in Law Al- 


chaſe of Land, for the Benefit of her Son William, in 
ſtrict Settlement. She gave a Legacy to her Daughter Alice, 
who married with Raynold Newſtead, and then directed, 
that all the Reſidue of 


in the Hands of John Senior, his Executors and Admini- 


ſtrators; ſhe defires, that he may become a Partner with 


her Son in Law Allen Johnſton; and as to the Profits that 
Senior {hall be intitled to from his Share in the Partner- 


ſhip, ſhe declares, that the ſame ſhall be in Truſt for her 


Daughter Elizabeth, for her own ſeparate Uſe, excluſive 
1 : * 0 


ee} 


ner Joint-Stock ſhould be l 


. 3 3 


IP ont 


Py : 
* 
. 
N 
* 2 
EI 
Xa 
we 
a. 
Wy 
Es 
45 6 
FE. » 
2 p22 
2 8 
28 
—— bh 
is2 
OR 
. 
. 
2 
2 
437.46 

4 08 
er 
5 


"In Curia Cancellarie. | | : 97 


of her Hmband s, during her Life, and er her Decals 
to ſuch Perſons as Elizabeth ſhall give the ſame to by her 
Will, or ſome other Inftrument in Writing. Of this 
Will Grace Lawſon made Elizabeth her Executrix ; Grace 
Lawſon died, after her Death Elizabeth died likewiſe 3 Rey- 
nold Newſtead, in the Right of Alice, inſiſted, that by the 
Legacy of the Stock given in Truſt for the Benefit of Eli- 
| zabeth, ſhe was not intitled to the Surplus of the Eſtate 
of Grace Lamſon, as her Executrix; but that ſhe became 
a Truſtee of it for the Benefit of the next of Kin. There- 
upon the preſent Bill was brought by Reynold Nemſtead 
and Alice his Wife againſt Allen Johnſton and bis Chil- 
dren, in order to have the Surplus of Graces's Eſtates di- 
ſtributed according to the Statute of Dittriburions, 


Mr. Noel 1 7574 on the Part & FE Defendants. ad for 
Authority cited 2 Vern. 675. Abr. of Caſes in Equity 245. 
(10.) and Williams 2 10. 
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Mr. 2 on the ſame Side, . the Caſe of 
Griffith and Rogers in Precedents in Chancery, Lady 
3 Clanvill and the Dutcheſs of Beauford in 1709. Meſt. 
combe and Jones in 1 7 117 and Precedents in Chancery 


Mr. Brown, on the other Side, cited the Caſe of Willis 
and Brady, determined by the Maſter of the Rolls the laff 
Term, fitting for his Lordſhip. 


Lord Chancellor ſaid, That the Authorities on this Head 
have been very various, and ſome of them claſhing with | 
one another. But the preſent Caſe is a very plain one; Where an 


I Exccutrix 


namely, that the Executrix is not excluded of the Surplus; ſhall not be 


the Rule of Law is clear on that Side of the Queſtion, and: Truſtee of 3 
the Surplus 


the Rule of the Eccleſiaſtical Court is clear on the ſame for the Be- 
Side. The / Eccleſiaſtical Courts have indeed attempted nett of 4 


to make an Executor diſtribute the Surplus when he 


has had a Legacy given him; but as often as they ow 
. 5 
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| | 8 ſio done, they have been prohibited. There were two In- 
= ſtances of ſuch Prohibitions in the Time when Lord Mac- 
| clesfield ſat as Chief Juſtice, the one in the End of the late 
1 Queen's Time, the other ſome Time after; and he be- 
1 | | lieved there was a Third of the like Kind granted, when 
. he himſelf ſat as Chief Juſtice. This ſhews, that the 
1 Ground of this Court's Decreeing the Surplus in ſuch Cafes 


. 5 and on ſome Fact, from whence ariſes a violent Preſump- 


to be a Truſtee; the firſt Caſe on this Subject was, that 
of Foſter and Monk in the Time of Lord Jeffreys; the 
Tradition of that Caſe he has heard to be, that Lord Jef- 
freys thought there was ſomething of Fraud in the Party's 
getting to be made Executor, tho no particular Evidence 
if was given of a Fraud; and beſides, Lord Jeffreys thought 
1 it abſurd, that when the Executor had a Legacy of 5 /. 
1 | 1 gàiven him for his Trouble, that he ſhould claim the Reſt 
we pdf the Eſtate to his own Benefit. From that Time it has 
been taken, where an Executor has had a Legacy gi- 
ven him for his Care and Trouble, and no Diſpoſition of 
the Surplus, that the Executor ſhould be a Truſtee of it; 
but the firſt of theſe Kind of Caſes were only where a 
Legacy was given the Executor for his Care and Trouble ; 
and afterwards the Court carried this Matter further, and 
in General held, that where a Legacy was given the Exe- 
cutor, he ſhould be a Truſtee of the Refiduum. And the 
Foundation of that Opinion was, that giving him a parti- 
cular Legacy, implied, that he was to have no more. The 
Caſe of Farrington and Nightly, in the Time of Lord Mac- 
 clesfield, was to that general Purpoſe, and that is now the 
ſettled Opinion; however, ſeveral Diſtinctions have been 
endeavoured at to take Caſes out of this general Rule on Ac- 


Teſtator; and in ſuch Caſes it has been ſaid, that tge 
Executor ſhall not be a Truſtee, but that Diſtinction has © 
been over-ruled. It was denied in the Caſe of Lady Glau- 
vill and the Dutcheſs of Beauford; however, in the Caſe | 
| 7 ae — 


1 do be diftributed, is founded on Conſiderations of Equity 


tion, amounting to Evidence, that the Executor was only 


count of the Nearneſs of Relation in the Executor to the © 
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of Ball 250 Smith, in the Time of. Lord Hows, ſuch 


Diſtinction did prevail in Favour of a Wife, where ſhe 
was made Executrix; and his Lordſhip ſaid he did be- 
lieve, that in the Caſe of a Wife {uch Diſtinction has 
prevailed ſince. His Lordſhip ſaid, he would now conſi- 
der the particular Cale that was before him; and that 


which he founded his Opinion upon was, That this was a 


Legacy given in Truſt for the ſeparate Uſe of the Wife, 


excluſive of her Husband, and as it was a Legacy of that 
Kind, no Inference can be made from thence, that ſhe was 
not to have the Reſidue to her own Benefit; for tho' the 
Teſtatrix had intended that the Executrix ſhould have the 
Whole; yet as {he deſigned, that the Moiety of the Stock 


in Trade ſhould be for the ſeparate Uſe of y* Executrix, 


excluſive of her Husband, there was a N ecefſity for veſting 
that Legacy in the particular Manner that it was done; and 
whenever that is the Caſe, no Concluſion can be dan : 


from an Executor's having a particular Legacy given him, 


that he was not deſigned to have the Benefit of the reſt; and 
this Opinion falls directly within the Reaſon of the Caſe 


of Griffith and Rogers, Ke) that of Lady Glayvil and the 


| Putchels of Bases before mentioned. The laſt of theſe 
Caſes came before Lord Cowper, and that Decree was reverſed 
in the Houle of Lords. An Objection indeed has been 


made, that barely giving a Legacy in Truſt ought not to 


be a Foundation for ſuch a Diſtinction ; and ſo far indeed 


is true, that if this was barely a Legacy of that Sort, it 


ought not to make a Diſtinction; but this is not barely 
giving a Legacy in Truſt, but 2 Truſt of a particular Kind, 


and abſolutely neceſſary to be made to anſwer the Purpoſe 


which the Teſtatrix intended; and 1o bis Landing Was 
pleaſed to decree accordingly. | 


—— — cr woe 
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"HE Bill ſet forth, That in the Manor of Kilpech in 
1 the County of Hereford, there was a Cuſtom to the b 
following Effect; that the Tenants of that Manor have 
uſually had Grants made to them of their Eſtates by Copy 
_ Ee of Court-Roll, for the Term of ninety-nine Years, by 
| the Words Sibi & Suis; that theſe Eſtates have uſually 
—_— deſcended to their Heirs; and that the Tenants have a 
11 Right to renew theſe Eſtates of the Lord from Time to 
0 | Time, paying a Fine of two Years reſerved Rent, or a 
Fine not exceeding two Years Value of the Land. The 
Bill charged, that the Plaintiffs were Tenants of this Ma- 
nor under theſe Grants, that Symonds, the Defendant, wass 
Lord of this Manor; thereupon the Bill was brought by 
the Tenants againſt Symonds, who was Tenant for Life of 
this Manor, and agaifiſt his Son, who was Remainder- man 
in Tail, in order to have the Cuſtom eſtabliſhed. This was 
the Nature of the Bill, as it was now brought to Hearing —_ 
under an Amendment. But as the Bill was originally 
drawn, the Cuſtom was ſet forth to be, that the Tenants 
had this Right of Renewal, on paying a reaſonable Fine. 
The Defendants, by their Anſwer, admitted, that by the 
Cuftom of the Manor the Eftates did deſcend from the 
Tepants to their Heirs under a Grant by Copy of Court- 
. Roll, made to them for the Term of ninety-nine Years, 
by the Words S5 Y Suis 5 but denied that the Tenants 
had any Right to compel the Lord to renew, and that ſuch 
Renewal was meerly voluntary. After the Anſwer was put 
in, Symonds delivered an Eje&ment againſt ſuch of the 
Tenants whoſe Leaſes had run out, and thereupon an Or 
der was made, that Proceedings ſhould be ſtayed in thoſe 
Ejectments, upon thoſe Tenants conſenting to deliver Poſ- 
ſeſſion to Symonds at the Hearing of the Cauſe, in Cale © 
the Court ſhould then be of Opinion, that the Plaintifls 2 
had no Right to renew. This Cauſe” coming now on to 
1 Hearing, 


fi! | . Yah we. 45 Chamberlayn and Symonds. 
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Hans: the Nature of the Evidence, on the Part of the 
Plaintiffs was to the following Effect. On the zoth of De- 


cember in the 18th of Car. 2. at a Court holden for this 
Manor, the Jury prayed the Aﬀent of the Lord to ſeveral 
Cuſtoms of a long Time uſed, enumerating them in par- 
ticular, and amongſt theſe Cuſtoms there was this to the 


following Effect. The cuſtomary Tenants neceſſarily ſhall 
have their Eſtates granted to them by Copy of Court-Roll 
for ninety-nine Years, and after the Expiration thereof, 


thoſe Eſtates ſhall be renewed from Time to Time, paying 


to the Lord a Rent of two Years. To this Requeſt of 


the Tenants, the Lord gave the following Anſwer ; Some 
of the Cullome are abrogated by Statute, ſome are du- 


bious ; but thoſe Cuſtoms which have been obſerved Time 


out Mind {hall be adhered to. This Part of the Evidence 
appeared to be entered on the Rolls of the Manor, and 


was the only written Evidence the Plaintiffs had to ſupport 
the Cuſtom in the Bill; but beſides this there was the E- 
vidence of three Witneſſes, one of which {wore, that he 
had heard the Tenants had a Right to have their Eſtates re- 
newed ; the ſecond ſwore, that they had a Right to have 
them renewed on paying a reaſonable Fine; and the third 
ſwore, that —— The Evidence on the Part of the De- 


fendants ſwore, that upon the Surrender of their Leaſes the 
Tenants had indeed frequent Renewals made of their Eſtates, 


but that the Fines on thoſe Renewals were extremely various, 
and many of them exceeded the two Vears antient Rent. 


The Attorney General wowed on the Part of the Plaintiffs, 
and to ſhew that this Cuſtom has been eſtabliſhed in a 


Manor adjoining to this, if not holden of it, he cited 
| 1 Rep. 234 e. 


— 


Mr. Millbrabam argued on the other Side, and to ſhew 
that the Plaintiffs had not made a Caſe ſtrong enough 


even to have an Iſſue directed, he cited the Caſe of Lord 
rnd and Thomas, r_ med ard 1 n 


—.— | Long 


_ Y 
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Where Tord Chancellor ſaid, That his Opinion was, there was 
Chancery | 


Crancty. no Foundation in the preſent Cafe to direct ſuch Iſſue, 
rect an Iſſue and that the Bill muſt be diſmiſſed with Coſts; he ſaid in 
esc f, the Duke of Grafton's Caſe, the Houſe of Lords were of O- 
Matters not pinion, that no ſuch Iſſue ſhould be directed, and there 
, bal eneack. dhe Evidence on the Part of the Tenants was ſtronger than 
here it is. As the Bill was at firſt brought, the Cuſtom 
was laid to be, that the Tenants had a Right to have thoſe 9 
Eſtates renewed on paying a reaſonable Fine. But there 
can be no ſuch Cuſtom, it being uncertain what a reaſon= | 
able Fine in ſuch Caſes is. In the Bill that is now brought 
to Hearing the Cuſtom indeed is amended in this Reſpect, 
and laid to be, that the Tenants are intitled to ſuch Re- 
newal on paying a Fine of two Years antient Rent, or a 
Fine not exceeding two Years Value of the Land; however, 
tho' this Bill is thus amended, his Lordſhip ſaid his Opi- 
nion was, that the Bill muſt be diſmiſſed notwithſtanding. 
That which gave Riſe to this Bill was the Entry upon the 
Roll the z oth of December 18 Car. 2. But that Entry is 
by no Means ſtrorg enough to ſupport the Caſe of the 
Plaintiffs. By that Entry the Jury do not preſent upon their 
> Oaths what the Cuſtoms are, but only pray the Lord 
do aſſent to the Cuſtoms of a long Time uſed, enumera- 
ting them in particular, and amongſt the reſt the Cuſtom 
relating to the preſent Matter. To this Requeſt of the Ju- 
ry the Lord gave a very reaſonable and proper Anſwer ; 
but the Conſequence of that Anſwer is, that no Evidence 
at all ariſes in Favour of the Plaintiffs from the Entry. 
The only remaining Evidence offered for the Plaintiffs was, 
the Depolitions of the three Witneſſes ; but not one of 
thoſe Witneſſes mentioned any one Inſtance of a Renewal 
of thoſe Leaſes on the Payment of two Years antient Rent, 
or of a Fine not exceeding two Years Value of the Land. 
Thoſe Witneſſes merely ſpake to Hearſay and Belief ; where- 
as a Cuſtom muſt be ſupported by Inſtances of Fact. 
Nor have the Plaintiffs ſhewn any one Inſtance of a Renewal 
of thoſe Leaſes merely on the Expiration of the Term. As 


1 theſe 


- 
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theſe Obſervations ariſe on the Evidence given for the 
Plaintiffs, ſo the Evidence offered for the Defendant is ab- 
ſolutely inconſiſtent with the Cuſtom of Renewal upon 
the Terms which the Plaintiffs pretend to; for thoſe In- 
{tances manifeſtly ſhew, that various Fines have been re- 
ceived of the Tenants, at different Times, greatly exceed- 
ing the two Years Value of the antient Rent; and no Evi- 
dence offered to ſhew but they even exceed the Value of 
the two Years improved Rent. The only Matter remains 
with regard to thoſe Tenants who entered into an Order 
by Conſent, to deliver Poſſeſſion in cafe the Court ſhould 
be of Opinion, that there was no ſuch Cuſtom of Renewal 
as ſet forth in the Bill; and thoſe Tenants muſt be direct- 
ed to deliver up Poſſeſſion. And ſo his Lordſhip was plea- 
led to decree n ont nt 


Berrysford and Milluard. 1 


: () N a Treaty of Marriage between George Berrysford Where a 
and Eleanor his Wife, Thomas Berrysford his Father, Fon tall 
and the Father of Eleanor, had a Meeting to- nefit of a 
gether; at this Meeting Millward, who had a Mortgage 2 
upon the Eſtate of Thomas Berrysford, was accidentally pre- bis being 
ſent when the two Fathers began to diſcourſe together up- _ 
on this Subject, and talked of making a Settlement of that Settlement | 
Eſtate upon which Millward had a Mortgage. Millward ne- ts Riu, - 
ver mentioned to the Father of Eleanor, that he had ſuch ani: nor 
a Mortgage, but called Thomas Berrysford out, and remind- 2 
ed him of his having ſuch a Mortgage upon his Eſtate. 
Upon this, as Thomas Berrysford ſwore, Millward conſented 
privately with him, that he might ſettle this Eſtate, and 
that Millward would take the perſonal Security of Thomas Ber- 
rysford for the Payment of the Mortgage Money. Thereupon | 
Millward and Berrysford returned into the Room, and an 
Agreement was enter'd into, in the Prelence of Millward, 
between the two Parents, that this Eſtate ſhould be ſettled 
upon George Berrysford, the intended Husband, for Lite, 


D d Remainder 


CES N ——— 
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| Remainder to Eleanor for Life, the Remainder to the Grit J 
and other Sons of that Marriage in Tail, the Remainder to 3 
any other Sons that George ſhould have of ay other Ire, 3 
the Remainder to Thomas m-Fee. 75 3 

| In Purſuance of this Treaty the Marriage 500 Effect 3 
in 1726; in 1736 Millward brought an Ejectment to re- 
cover the Poſſeſſion of this Eſtate as y eee ; and ther- 
upon the preſent Bill was brought by George Berrysford and 3 
Eleanor his Wife againſt Millward and againſt Thomas Ber- 3 
rysford, in order to hare a | perpetual Injunction, 4 


=D To this Bill Millward, by his b did ane his 

being accidentally preſent at this Meeting; he admitted 

— likewiſe the Diſcourſe being made in bis Preſence abour 
ſettling this Eſtate, and his nor diſcovering to the Father of 

Eleanor, that he had ſuch a Mortgage upon it; and like- 

wile he admitted his taking Thomas Berrysford out of the 

Room, and reminding him of his Mortgage; but ſeemed 
not to remember any thing about the Agreement between ® 
him and Beroxfurd + o take his perſonal. Security for be "| 
Ms. | I 


Thomas ur bet the 8 was FN as A 
Witneſs in this Cauſe on the Part of the Plaintiffs, and was 
examined as a Witneſs for Millward ; and he ſwore, that 
Millward did agree with him..to take his perlonal Security 
for the Money. 


5 Lord 1 ſaid, bis OTE Was, That 3 ""RIY +4 


Mortgage" tilfs were Well intitled to a perpetual Injunction, ana 
ed his Mort- ought to be relieved under the Head of Fraud. He ſaid, 


gage, not 1 


. Vithltand- The Cale is well known, which was in this Court, Shave 
ing he was 4 perpetual Injunction of this Kind was granted by reaſon 


ſent at 
Time the Of a Mortgagee's Ingroſſing a Settlement, and not diſco- 
———— —_ cher he had ſuch a — upon the is and 
and by that - a yet 
Means loſt 


the Benefit of his Mortgage againſt the Perfous on whom the Eftate Was, ng where he man 
have a Decree over for his Money againſt the Mortgagor. 


* 1 „** 1 ä /d..ln. th. - art 2 =o wn 
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yet 1 the Mortgagee in that Caſe was an Infant at the Time 
he ingroſſed the Deed. In the preſent Caſe it is ſworn by 
This Berrysford expreſly, That Millward did agree to 
take his perſonal Security for the Money; and that certain- 
ly was the Fact. For thele Reaſons, his Lordſhip ſaid 


he would declare, That Millward having voluntarily con- | 
cealed his Mortgage at the Time of the Treaty of Marriage, 
he was not intitled to have any Benefit from it againſt the 
Plaintiff, He ſaid he would declare farther, That he 
would make no Devree over for Millward againſt Thomas 
Berrysford, by reaſon that both Parties had nde him 
as a Witneſs in the Cauſe. He ſaid he would direct, that 
Millward ſhould aſſign the Mortgage in Truſt, for the Be- 
nefit of the Plaintiffs and the Iſſue of that Marriage; but 
would not determine whether this Mortgage was to be con- 


ſider d fraudulent or not againſt the Iſſue which George 


might have by any other Wife, and would reſerve the 
Conſideration of that Matter. He ſaid he would direct, 
that Millward ſhould pay the Coſts both in Law and | 
Equity, and likewiſe the Coſts of the Aſſignment; - but 


would direct, that this ſhould be wick Prejudice to 


Millward's bringing any Bill againſt Thomas Berrysford. 


And {o his Er was pleaſed to decree ee 


| Harvey and Har ve). 
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eldeſt Son oder 1 in Tail of certain Lands 


of the Value of 900 l. per Annum, in 1715 they thought 


proper to join in a Deed, on the Marriage of Michael, to the 
following Effect. As to Part of the Lands, it was agreed, 


that they ſhould be for the Uſe of Edward for Life, the. 


Remainder, as to the other Part, to Michael for Life, the 
Remainder in that Part which was to Michael, to the Wife 


for Life, the Remainder in the Whole to the firſt and eve- 


ry other Son of Michael in Tail. In this Settlement there 
was the following Power. *© Provided always, and it is 
| 585 hereby 


Novemb. 12. 
2 „ 


Fi Pward 1 being Tenant for Life, and Michael his 
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hereby agreed, by and between the reſpective parties to 
&« this Deed, that if Elizabeth, the Wife of Edward, dies 
« in the Life-time of Edward, and Edward marries any 


„ Other Wife, that then and ſo often Edward ny {ettle 
„ ſo much of the above-mentioned Premiſſes as 


of the yearly Value of 603 J. per Annum for a Jointure 
4 and Proviſion of ſuch Wife, for and during her natural 
“ Life.“ 


Elizabeth died, and Edward intermarried with Mary Cart- 
wrieht, and thereupon, by Deed of May 1725, previous 


to the Marriage, in Conſideration of the intended Marri- | 
age, and of 20001. Fortune with the Wife, a Settlement 
was made of all the Lands compriſed in the firſt Deed, to 


Truſtees and their Heirs, to hold the ſame during the Life 


of his intended Wife, on Truſt, out of the Rents and Pro- 
fits, to raiſe 100 l. a Year for the ſeparate Uſe of the 


Wife during the Coverture, and after the Deceaſe of Ea- 


ward, to raiſe 3001. per Annum for the Benefit of the Wife 


during her Life, for a Jointure ; and on this farther Truft, 


to permit and ſuffer the Owner of the Premiſſes to receive 
the Reſidue of the Profits. 


In September following, ſubſequent to the Marriage, ano- 


ther Deed was made by Edward of the ſame Premiſſes, and 


to the ſame Truſtees in like Manner, during the Life of 


Mary, to ſecure to her another Annuity of 3001. per 
 Annum. - Es 


In 1731 another Deed was made by Edward, reciting 
the ſeveral Deeds before-mentioned, whereby the ſame 
Premiſſes were convey'd to the ſame Truſtees, in Truſt to 
_ raiſe 1001. per Annum for the ſeparate Uſe of the Wife 


during the Coverture; and after the Deceaſe of Edward, 


to raiſe an Annuity of 600 J. per Annum for her during 
her Life, by way of Jointure. In this Deed there was a 


declaratory Clauſe, that the above recited Indenture was 
made to ſecure the {aid Sum of 1001, during the Cover- 
I 1 | a ture, 


* 
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ture, for her ſeparate Maintenance: and after the Deceaſe 
of Edward, to ſecure to her a Sum not exceeding 600 [. 
per Annum, according to the Power reſerved to Edward 
by the Indenture of 1715. Edward died, Mary ſurvived 
him, and thereupon ſhe brought the preſent Bill againſt 
Michael and the Truſtees, in order to have the * of 


the Annuity of 600 J. per Ann. ſecured to her by the lat 
mentioned Deed. : 


The Attorney General argued on the Part of the plan- 
tiff, and for Authority cited 2 Vern, 30. Sandys and Dix- 
well December laſt in this Court, Hollingshead and Hol. 


lingshead 14 June, 7 Ann. Orford and Orford the 5th of 
December 1709 


the Earl of Tankervil and Lord Wilmington. 


And Mr. Hamilton on the fame Side cited the Cale of 


Cook and Arnold. 


* 


Mr. Noel argued on the other Side, and cited the Caſe 
of Hely and Bond in Abr. of Caſes in Equity, Title Power, 
and he Cale of yy and Lord Mohun i in 2 Vern. 


This Cauſe came on in the Paper on the 24th of October 
laſt, His Lordſhip at that Time directed it to ſtand for Judg- 


ment, and now he delivered his Opinion in it. 
His Lordſhip bad. there were two Matters proper 
for his Conſideration; firſt, What was the true Con- 


ſtruction of the Power reſerved by the Deed of 1715; 


and, 2dly, The ſeveral Acts done towards the Execution 
of it. With regard to the firſt of theſe Queſtions, tis 
very plain, that this is a Power in Edward to ſettle a 


Jointure upon any Wife that he ſhould afterwards marry, 


and that he might make the Settlement toties quoties, as 
he ſhould marry. The Power too is to ſettle and convey 
Lands; $ but then this Power is limited, and he could 


E e — not 


ady Clifford and Lord Clifford, 2 Vern. 
379. the Caſe of Lord and Lady Coventry, and an of 5 


Conſtruction 
of a Power. 
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not ſettle all the Lands mention'd in the Deed ; but only 
ſo much of them as amounted to 600 J. per Ann. By 
this Deed likewiſe the Lands ought to be ſettled for the 
natural Life of ſuch Wife as he ſhould marry. By this 
Power the Settlement, as has been ſaid, muſt be of the 
Lands themſelves, and that ſubject to natural Out-goings, 
as parochial Payments and Repairs, Oc. With regard to 


the ſecond Queſtion, it is obſervable, that the firſt Settle- 
ment is made before Marriage, of Lands of the Value of 
900 1, per Ann. and out of thele Lands an Annuity is 


granted of 3001. per Annum. The Deed of September is 
made for the raiſing another Annuity likewiſe of the 
ſame Value. And the laſt Deed includes both Annuities 
together, by granting one intire one of 600 l. per Annum; 
and in this Deed there is a declaratory Clauſe, that the 
above-mentioned Indentures, and this preſent Indenture 
were made to ſecure the Sum of 100 J. per Ann. for her 


ſeparate Uſe, during the Coverture; and after the Deceaſe 
of Edward, tor ſecuring one Annuity to her during her 


Life, not exceeding 6001. per Ann. according to the Power 
What a void reſervd to Edward by the Deed of 1715. And his 
1 2 Lordfhip's Opinion was, that the Execution of the Power 
Law. 
What a void 


ic in Pointof the Power is to ſettle ſo much of the Land as {hall be of the 
i 6001. per Annum, but by that Deed Lands of 
900 I. per Ann. were ſettled. The Power is to ſettle Lands 


by Way of Jointure, and Proviſion for any ſuch after ta- 
babe not 2 ken Wife. Whereas this is not a Jointure, but a Convey- 


Olin 


ture by Res- ance to Truſtees, in Truſt for raiſing an Annuity. To make 


2 5 Hands this a Jointure in Point of Law, the Lands ſhould be to 


ſettled by a the Wife her ſelf. By this Deed likewiſe an Annuity is to 


Rent- 


Change be raiſed of 3001. per Ann. but nothing of this is men- 


tioned in the Power. To conſider this then in Equity, his 
Lordſhip's Opinion was, that this Deed was void in this 
Court likewite. He ſaid he did not mean, that in Caſe the 
Wife ſhould be unprovided for, this Court would not ſup- 
ply the Defect of this Conveyance ; but it was ſo far void, 


73 * 4 | = even 


- 


by the Deed of May. 172 5 Was void both in Law and in 
Execution of Equity. He {aid he would firſt conſider it in Point of Law; 
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even in Equity, that the Wiſe could not have che ſpecifick 
Thing which was granted by that Deed. Under the Deed 


of 1715 Michael was to have a clear Eſtate in the reſt 
of the Premiſſes over and above the 600 “ per Ann. where- 
as by the Deed of May 1725, an Annuity is granted 


- chargeable upon bas "ang Eſtate. In reſpect of che Join- 
treſs this Deed could\not be good. Neither ſhe nor her 


Friends ſtipulated for an Annuity of 3001. per Ann. and 


unleſs the Wife would otherwiſe be unprovided for, this 
Deed could by no Means be made Good. It has been 


rightly admitted by the Counſel for the Defendant, that 


the Court does relieve defective Conveyances i in ſome Caſes. 


It has been admitted by them, that it does ſo in Favour of 


Purchaſers, Creditors, younger Children and Wives; and  * 


Wives and Children are in lome Degree conſidered as Cre- 
ditors by Nature. The Proviſion for a Wie is the preſent 
Caſe ; but the Defendant's Counſel have inſiſted, that in Where de. 


fective Exe- 


25 Caſe of a Wife, there is this Limitation to the Rule, that cution of 


ſup⸗ 
ſne be a Wife unprovided for. For which Reaſon the pled in E. 


Counſel have admitted, that the Pl aintiff might be intitled quity. 


to have the Defect of the firſt Deed ſupplied, but not the Where de. 


fectlve Exe- 
Defect of the others. But then the lame Argument proves, cution of a 


that if the Wife cannot have the Benefit of the firſt Deed, N 995 
ſhe is to be conſidered as a Wife unprovided for. Suppoſe Equity in 


no Settlement had been made at all upon the Wite before . . 


Wife, tho” 


Marriage; - and then Edward h:d made a meer voluntary the Decd 


ade after 
Execution of his Power for Lands of 600 J. per Ann. and Marriage. 


that had been done defectively; no Doubt can be made but where a 
this Court would have ſupplied the Defect of that Con- Wiſe fad to 


be unprovi- 
veyance; many Caſes have been to this Purpoſe, that in ded for. 


1 Chan. Caſ. 264. is ſo; the ſame was that of Tollet and Where Re- 
Tollet, and that of > and Carter the 20th of Fune lief given in 


Caſe of de- 
1730. "Tis not to be doubted therefore, but if the Hul- fective Con- 


band, even after Marriage, had executed his Power volun- (7 AGES 
carily ; in Favour of his Wife, and ſhe was not otherways fective Con- 
provided for, this Court would have ſupplied 4 Dei in 


ed in Caſe of 


the Conveyance ; if ſo, the preſent Cale is reduced to a Wite un- 


that, tor the Reaſons that have been mentioned. The 2994 for 
firſt 
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| firſt Deed made before Marriage is not good; it was con- 
trary to the Power in the very Subſtance of it, it being a 
Grant of an Annuity out of Lands of 900 J. a Year, in- 
ſtead of a Grant of Lands of 600 J. a Year; therefore if 
the Court ſhould decree in Favour of that Deed, they 
muſt either decree ſomething contrary to the Stipulation of 
the Parties, or what was not warranted by it; on this 
| Foot the Wife is unprovided for. The Queſtion then is, 
Whether ſhe cannot have the DefeQ in the ſubſequent 
Settlement made good to her, tho made after Marriage. 
In this Reſpect the preſent Cale differs from all the Caſes 
mentioned by the Counſel for the Defendant. The Caſe 
of Bave and Mountague, and that of Sir Thomas Orby and 
Lord Mohun, do not come up to the preſent one. This is 
a Cale very much like thoſe of ſupplying defective Convey- 
unces, in Favour of a Wiſe and younger Children; and 
1 the general Rule ſeems to be, that in Caſe of a Wife and 
. Children unprovided for, this Court will ſupply 
ſective Con- the Defect of the Conveyance. And there are many Caſes 
T Wives and younger Children having other Proviſion 
Favour of likewiſe, but not ſufficiently provided for, this Court will 
Hon, alliſt them. Where a Copyhold is deviſed for the Benefit 
wo in me of a younger Child, and no Surrender made, tho ſuch 
8 Child has a Portion given it; yet if the Heir at Law 
vided for. has a reaſonable Proviſion, this Court will ſupply the 
1 Defect of the Surrender. The Cale of Weeks and Earle 
the 18th of Nov. 1717. before Lord Cowper, was to that 
| Purpoſe. Indeed as this is a Proviſion after Marriage, and 
after a firlt Settlement, if there had appeared any Impoſi- 
tion on the Husband, or improper Advantage taken of him 
| by the Wife, theſe Ciramnifances might have had Weight. 
Where not But nothing of this is pretended; and it is no Objection to 
. ee ſav, that he brought but a Fortune of 20001. Value. 
Equity with. And the Cale of Lord and Lady Coventry does not come 


out a ſuffi- 


dient Conſi. UP to the preſent one, for there the Party did not execute 
deration, his Power at all. His Lordſhip ſaid it is very true, that he 


-when the 


Party bas not did not know, that Articles had been carried by this Court 
2, 
carried them into Execution without a ſufficient Oonſideration, where the 


into Execu- 


tion himſelf. 1 | | Party 
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Party has not carried them into Execution himſelf. To con- 
lider then the Operation that the declaratory Clauſe has 
in the preſent Cale; that is a Clauſe whereby it appears, 
that it was the Party's Intention to reduce thoſe incorrect 
Deeds, which had before been made, to ſome kind of Con- 
ſiſtency. And this was a Clauſe which the Court might 
well lay hold of; for the Decree that he ſhould make 
would be to refer it to the Maſter, to ſet out fo much of 
the Lands compriſed in the Settlement of 1715, as ſhould 
be ſufficient to make the Plaintiff a Jointure of Lands of 
' G00. per Annum. And ſo his Lordſhip was. pleated to 
decree accordingly. Vide the ſubſequent Caſe.” 


| Harvey and d Harvey Jahan, 


; T HIS Cauſe came now on again upon a Rehearing. And Ante 103. 
5 to ſhew that the former 8 was wrong, Mr. Noel 


cited the Caſe of Scroop and Offeley the 2 4th and 25th of 
March 17 85 in the Houſe of LN and 2 Williams 623. 


The e General argued on the e Side, and cited 
the Cale of Burton and Lloyd before Lord King, Cook and 
Arnold the 2 1ſt of July 1734 before Lord Talbot, An- 
" drews and Waller before the ſame Chancellor, and chat of 
Smith and Baker, determined by his 3 the 12th of 
tr 


Mr. Brown on the {ame Side cited Salk. 12 1. 


BOW Murray on the ſame Side cited 4 Caſe of Watts 


and Bellows, reported i in Williams, and the Counteſs of Ox- 
ford's Cale, cited in 1 Chan, Ca. 264. 


. 

Lad Chancellor fad his Opinion was, That the Tenet 
which has been made ought to ſtand. He ſaid, when he 
delivered his Opinion before, he enter'd pretty much at 


large | into the Arguments which were urged at the Bar, and 
8 5 | Ff — 
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| the Caſes which were there cited ; for which Reaſon he 
would not repeat the Objections 0 were there made, 
but would rather confine himſelf to the principal Ground 
which has been offered for the preſent Rehearing, namely, 
that the Settlement in May 1725 was an invalid one, at 
leaſt in Equity, and therefore that there was no Reaſon for 
the Court to interfere to ſupply the Defects of that which 
was made in 1731. And his Lordſhip ſaid, he took it to 
be clear, that the Deed of 1731 was ſuch a one as muſt 
have been aided in this Court, were it not for the Deeds F 
that were made prior to it. It has been ſaid indeed, that 4 
though there were not any prior Deeds in the Caſe, the 1 
0 D efedcts of that Deed would not be aided, by reaſon that 
it was a Deed made after Marriage, and on that Account 
to be conſidered as a voluntary Proviſion for the Wife. 
But no Weight is to be laid on that Objection; for in aid- 
ing defective Executions of Deeds in PT of a Wife or 
Children, it has never been required, that thoſe Deeds A 
ſhould be founded on any valuable Confideration in te 
ſtrict Senſe of the Word; but the Deed's being in order to 1 
make a Proviſion for a W ife or Children has been thought 
to be ſufficient. That was the Caſe of Smith and Aſhton 
in 1 Chan. Ca. 264, that of Fowler and Fowler, and that 
| of - and -; and as this is the general Doctrine, 
fo was it not for the prior Deeds, that have been in the 
preſent Caſe, it is one of the ſtrongeſt that can come be- 
fore this Court for Relief; becauſe, for want of a common 3Z 
Recovery to dock the Incail under the original Settlement 1 
in 1679, the Plaintiff could have no. Title at Law to . 
have the Benefit of a Jointure, and by that Means was ab- 
ſolutely forced to come into this Court for Relief; and A 
where that is the Caſe, that the whole Eſtate, over which 3 
the Power is executed, is merely an equitable Eſtate, the _ 
being an abſolute Voluntier is no Objection againſt the 
Party's having the Afhſtance of this Court to ſupply the 
Defect of a Deed; for the Eſtate being merely an equitable 'Y 
Eſtate, obliges this Court to make a Determination con- 3 
c it. And. where that is the Cale the-Party's being a 
mere 
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mere V ölchertier is no Objection to the having a defective Ex- 
ecution of a Power ſupplied, which is exerciſed over ſuch 
equitable Eſtate. The principal Objection therefore ariſes, in 
the preſent Caſe, from the prior Deeds that have been made, 


the ſecond of which may be laid out of the Cale; fo that 


the Main of the Objection ariſes from the Deed of May 


1725. It has been ſaid, that by that Deed the lower 


which the Father reſerved to himſelf under the Deed of 
1715, was compleatly executed, and therefore that this 
Court ought not to give any Aſſiſtance to the ſubſequent 


Deed in 1731. But his Lordſhip's Opinion was, That 
the Power which the Father reſerved to himſelf acer the 
Deed of 17 15, was not compleatly executed, either in Law 


or Equity, by the Deed of May 1725. That it was 
not ſo in Point of Law has been admitted by the Counſel 
for the Defendant, and nothing can he clearer than that ; 


for if a Power reſerved. over a legal Eſtate is executed de. 
fectively at firſt, ſuch Power may be executed over again; 


and the laſt Execution of the Power ſhall ſtand, becauſe the 
firſt is a mere Nullity; therefore the having executed an 
improper Deed cannot even at Law be ſaid to be a com- 
pleat Execution of a Perſon's Power; and the Deed of 


May 1725 can by no Means be good at Law on Account 


of many Objections that might be made. To conſider 
then how that Deed ſtands in regard to Equity. It has 
been admitted, that a Perſon who has reſerved to him- 
{elf a Power of this Kind, is not bound to execute the 
Whole of this Power at once; he may execute it in Part 
by one Deed, and in Part by another, But though that 


has been admitted in general, yet to ſhew that 15 could 
not be done in the prefent Caſe, it has been faid, that 


by a Clauſe in the Deed of May 1725 the Father declares, 


That the Provifion, which he thereby made for his Wife, 


was to be in Recompence for her Jointure, and in full Bar 


of her Dower; and therefore it has been urged, that that : 


Clauſe amounts to & Releaſe on the Part of the Father in 


Favour of his Son, that he would not make any other Set- 


tlement of this Eftate in Favour of his Wife. Bur thoſe 


Words 
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Words are only the common Form inſerted in Marriage 
Settlements; and therefore from thoſe Words there cannot 
be drawn an Inference of that Sort. But an Argument has 


been drawn from another Clauſe in this Deed, whereby it 
is directed, That after raiſing the Rent-charge of 3001, 


per Annum for the Wife, the remaining Profice of the 


Eſtate ſhall be applied for the Benefit of the Remainder- 
man. And it has been urged, that that is an expreſs Clauſes 


allotting the Profits over to another Purpoſe ; and there- | 
fore, that the Father cannot afterwards undo what by that 
Clauſe was done. But no Inference of this Sort can be 
drawn from that Clauſe neither; the Inſerting thoſe Words 
is ſaying no more than what Law and Equity would have 
{aid without them. *Tis not by this Clauſe ſaid, That 
Michael the Son was to have any particular Benefit from 
this, and he was to have no more Benefit from it than the 
reſt 20 the Remainder-men. An Objection of the fame 
Kind/ has been made from the Se Eſtate of 900 J. a 


Year, over which the Power could be exerciſed, being 


veſted in Truſtees. But no Inference of this Kind can be 


drawn from that neither. The preſent Cale has been com- 


pared to that of Scroope and Offeley in the Houſe of Lords. 


But that Caſe differs toto clo from the preſent one; for there 


his Lordſhip ſaid he well remembred, that the Covenant in 

the firſt nen Was conſtrued to he. a Releaſe of Part of 
the Power, which there is no juſt Reaſon to believe was in- 
tended to be done in the preſent Caſe. But then it has 
been ſaid, Thar ſuppoſing the Deed of May 1725 was not 


" compleat Execution of the Power reſerved to the Father, 


yet it was ſuch an Execution of it as would have been aided 


in Equity; and from thence it has been inferred, that by 
that Deed the Wife was provided for; and whore a Wife 


is provided for, it has been 1aid, that Equity will not aid a 


defective Execution. of a Did made in Favour of her. 


This, his Lordſhip ſaid, was the ſtrong Point of the Caſe, 


and he would eonliter it in two Lights; Firſt, By exa- 


mining whether it was the Rule of the 9 not to aid 2 
defective Execution of a Deed in Favour of ſuch a one. 
Dy 9 8 5 And 
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And, 24 L * kethar the preſent Cale falls ann . | | 


Rule. With Regard to the firſt of theſe Matters, his Opi- 
nion Was, that the Rule which has been laid down, name» 


ly, that a Wife or Child, who comes to have a Benefit of a 


defective Execution of a Power, or a defective Proviſion 


for them, muſt be a Wife or Child totally unprovided 
for, was a wrong Rule. In Caſes on this Subject it has 


been rightly {aid by the Court, that the Husband or Fa- 
ther are the proper Judges, whether the Wife or- Child 


are ſufficiently provided for, or not. In theſe Caſes the 


Court will not examine, whether the Proviſion that has 


been made was a ſuitable Proviſion, or not; but will leave 
it to the Husband or Father to judge when they {hall be 
ſufficiently provided for. And was the Court to enter in- 
to an Inquiry of that Sort, the Court muſt examine into 
| ſuch Circumſtances of F antics which it would not be fit 
for them to do; and therefore in theſe Sort of Caſes the 
Court has never entered into the Queſtion, whether the 


Wife or Child was ſufficiently provided for. If the Fa- 


ther or Husband has ſaid, that they were not ſufficiently 
provided for, and has . them as ſuch, the Court 


has conſidered them in the ſame Manner; but on the other 
Hand the Court has conſidered, whether a Wife or Child 
has been totally unprovided for, or left in ſuch a Condition 
as 18 not fit for their State or Quality. On that Side indeed 
of the Queſtion the Court has conſidered and has given Re- 


lief, where a ſufficient Proviſion has not been made; but 
has never relieved by Reaſon of the Exceſs of it; and tho 
it has been {aid, that no Cale can be cited for 5 Purpoſe, 


yet the Counteſs of Oxford's Cale cited in 1 Chan. Caſ. 264. 


contradicts that Aſſertion. His Lordihip ſaid he had indeed 
directed, that that Decree ſhould be Lurch d for, but the 


Decree could ner be found; but ſuppoſing this was the 
Rule of the Court, namely, that they will not ſupply the 
defective Execution of a Deed in Favour of a Wife or 
Child chat is provided for, his Lord{hip (aid, he would 
now conſider, whether the preſent Cale ELIT fall withm 


that Rule; and his Lordſhip's Opinion was, that it would 


EEE. not; 
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not; and that will bring: it to the Queſtion, whether by 
the Deed of May 1725, the Wife could be ſaid to be a 
Wife provided for according to the Intention of that 
Deed ; and his Lordſhip thought that ſhe could not. In 
the firſt Place, by that Deed there was a plain Agreement 
of the Parties, that Mrs. Harvey was to have a Rent- 
charge of 300 J. per Ann. charged on the whole Eſtate 
over which the Power extended. It has been admitted by 
the Defendant, that had ſhe brought her Bill in order to 


have the Benefit of that Deed, the- Court could not have | 


decreed, that ſhe ſhould have ſuch a Rent-charge; for 
by the Deed of 1715 the was to have the Land it ſelf, 
and not a Rent-charge out of it. Another Objection to 
that Deed 1s, that the whole 9001. per Ann. over which 
the Father had a Right to exerciſe his Power, fo as that 
he did not Jointure his Wife in more than 600 J. per Ann. 
was by the Deed* of May 1725. veſted in the Truſtees; 
the Conſequence of that was, that the whole Eſtate Was 
burdened with the Jointure, which was not according to 
the Intent of the Power reſerved to the Father. It has 
been ſaid, that this Defect in that Deed might have been 


, made g00d by the Court's allotting Lands of the Value of 


600 J. per Ann. by Way of Security for this Rent-charge 
of zoo l. per Ann. but that would not have been proper 
for the Court to have directed; the Eſtate might have 
lain in the Fenns, ſubject to Inundations, and then Lands 
of the yearly Value of 600 per Ann. might not have 
been ſufficient to have anſwered that Annuity. This ſhews 
that that would not have been a proper Method, with re- 
gard to the Wife, to have ſupplied the Defe&t of that 
Deed. And there is another Argument which ſhews, that 
that would not have been proper, namely, with regard to 
the Remainder-man, to have ſupplied the Defect of the 
Deed in that Manner; and that ariſes from this, that was 
the Court to ſupply the Defect of that Deed in that Man- 
ner, the Arrears would fall upon the Remainder-man. 
Another Reaſon againſt Supplying the Defect of that Deed 


in that Manner would be, that in that Deed there is a 
4 TORR: Clauſe 


In Curia Cancellarie. 


118 


Clauſe, that Michael the Son, and the reſt of the Remain- 
der-men, {hall retain the Poſſeſſion of the Eſtate them- 
ſelves till they ſhall make Default in Payment of the Rent- 


charge. Michael the firſt Remainder-man might be guilty | 


of a Default of that Kind, and this might be an Inconve- 
nience to the ſecond Remainder-man. His Lordſhip ſaid he 


by no Means mentioned this, to ſhew that the Court would 


not have {ſupplied the Defe& of that Deed at all, but to 
ſhew that the Court would not ſupply the DefeCt of it in 


that Manner. The Method which the Court would have 
taken, mult have been by directing ſome Lands to be ſettled 
for the Jointure ; and it might have been a Point, Whe- 


ther, as the whole Eſtate of 900 J. per Ann. over which the 


Power extended, was by the Deed of May 1725 veſted in 


Truſtees, the Court would not have allotted 500 J. per 


Ann. Part of thoſe Lands, for ſuch Jointure. But his 
Lordſhip ſaid, that for the Reaſons which he had before 
given, the Plaintiff in the preſent Cale was not to be con- 


ſidered as a Wife unprovided for; and as ſhe was not pro- 


vided for in Point of Law or Equity, according to the In- 


tent of that Deed, {he ought to be conſidered as a Wiſe 
unprovided for; and as that is the Caſe, the Queſtion is, 
Whether {he is not intitled to have the Aſſiſtance of the 
Court in aiding the Deed of 1731. To ſhew that ſhe is 
not, it has been ſaid, that this Deed is liable to more Ob- 
jections than the Deed of May 1725, by Reaſon that by 


this Deed the Husband attempted to ſettle a Rent-charge 


of 600 I. per Ann. which greatly exceeded the Power which 


be had. And 'tis indeed true, that the Deed of 1731 is 


certainly defective in this Reſpect; and that is the Reaſon 
of the Plaintiff's coming into this Court, to have that De- 
fect ſupplied. But when it is ſaid, that this Deed is liable 
to ſtronger Objections than the former, his Lord{hip differed 
in Opinion; for the Objection in Point of Law goes e- 
qually to the one Deed as to the other. It has been ſaid, 


that the Inſtances of this Court's Supplying Defects in Con- 
veyances, are confined to thoſe Cales where the Defects 


ariſe, 


— ——— — 


Y ariſe, only with regard to fome legal Ceremonies, and not 
© kl thin is th Race in chef 
in Reſpect of the Value of the Thing intended to be con- 
veyed. But the Rule of the Court is by no Means con- 
fmed fo narrowly as has been mentioned; and therefore 
where a Perſon has a Power to make Leaſes for twenty- 
one Years, and he makes a Leaſe for forty, that Leaſe is 
undoubtedly good for twenty-one Yeats. And the declarato- 
ry Clauſe, which is in the preſent Deed, is not to be laid out 
of the Caſe; the Purport of that Clauſe is this; And it is 
hereby declared, that the Rent-charge above-mentioned 
of 600 l. per Ann. ſhall be in full Satisfaction of her Join- 
ture, according to the Power reſerved by the Deed of 
1715. The Parties by this Clauſe plainly ſhewed, that 
they were doubtful whether it could take Effect, or not. 
And this Clauſe ſeems to be put in as the Clauſe was in 
Serjeant Maynard's Will, valeat quantum valere poteſt. Sup 
pole the Father. had veſted the whole Eſtate of 900 J. a 
Year in the Hands of the Truſtees, for the Benefit of his 
Wife, by Way of Jointure, without mentioning any 
| Remt-charge at all, and then had followed this Clauſe, ac- 
cording to the Power to him reſerved; the Court in that 
Caſe would certainly have held the Power to have been 
well executed for 600 J. per Ann. Part of that Eſtate ; and 
tho the Party has mentioned, that it ſhall be by Way of 
Rent-charge of 6001. per Ann. yet as the Court may 
make a Deduction out of that Sum for the Value of the 
Taxes and Repairs, tis the {ame as if 6001. per Ann. had 
been ſettled. And 'tis a Strengthening to the preſent Cafe, 
that the Court would have ſupplied the Defect of this Exe- 
cution of the Power in Caſe there had been no Deed but 
that of 173 1. And as that is the Caſe, it would ſeem very 
E extraordinary to the Reaſon of all People without Doors, 
that by the former Deed, which was made for the Wife's 
Benefit, ihe ſhould be in a worſe Condition than if no 
ſuch Deed had been made. And ſo his Lordſhip was, 


pleaſed to Decree according. 5s 7 
= Sr TR | Price 


S e „ 


In Curia Cancelloriæ. 


Price and Seyr. 5. Jah 2% 
| SO z. en Zee, „„ 
) Ichard Seys was indebted in his Life-time in 100 J. Where 


to his Daughter Elizabeth, for the Payment of which ny * 


he gave her a Bond. After this he made his Will, and ſhall not be 
deviſed certain Lands, particularly deſcribing them, to Tru- 5, H cm. 
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ſtees in the Words following; That they, and the Sur- ins to he 


ſame Perſon _ 
vivor of them, ſhall and may, as ſoon as conveniently tar is in- 


may be, to the beſt Advantage, according to their Dit- td to the 


cretion, {ell and diſpoſe of all the aforeſaid Premiſſes, _ . 


for and towards the Payment of my Debts, particularly e e 


not the ſame 


of three Mortgages, with their reſpective Intereſts ; and Intereſt in 


for the full Diſcharge and Payment of the ſaid Mortgage- HA 


Money and Interelf aforeſaid, and alſo for the Payment te Charge 


of all my other Debts, of what Kind ſoever, and of ven he 


when he has 
the ſeveral Portions and Legacies, and Sums of Money not the fame | 


by me hereafcer given, I do hereby give and devile all be 


both, there 


the reſt of my Manors, Lordſhips, Lands, Tenements 3 
INgUNI- 

and Hereditaments whattoever, free or cuſtomary, which ment aps 

ſaid cuſtomary Lands I have farrendred to the Uſe of my die A- 


count. 


Will, to my ſaid Trultees, and their Heirs and N e . 865 


as En ef upon like Truſt and Confidence, that they, N Des 


: 8 15 : / bw. 2. £7 72 
and the Survivor or Survivors of them, as aforeſaid, by 


and out of the Rents and Profits thereof, and the Fines 
which ſhall be raiſed by Leaſes to be made as herein af- 
terward is appointed, ſhall, in Aid of my perſonal Eſtate 
raile ſuch Sums of Money, as ſhall be ſufficient to pay all 
the ſaid Debts, Portions and Legacies as aforeſaid, and 
that they do accordingly pay and diſcharge the ame; ; 


and after full Payment and Satisfaction theres he devi- 
{ed all his Lands, being of the Value of 1000 J. per Ann. 


to his Nephew Evan Seys, and to the Hers of his Body, the 
Remainder to a Relation of his, Richard Seys and the Heirs 
of his Body, with other Remainders over; and by this 
Will bequeathed a Portion of 3090 |, © Flizabeth his 


II h Daughter 
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Daughter before- mentioned, payable at her Age of Twen-_ 
ty-one. ; 


The Teſtator died, and on his Death Evan enter'd into 
the Poſſeſhon of the Premiſſes by the Conſent of the Tru- 
ſtees, and ſuffered a Recovery of them; but, by Miſtake, 
Lands of 100 J. per Annum were not compriſed in it. 


In 1724 a Treaty of Marriage was had between Evan 

and Elizabeth, Elizabeth at that Time being but Eighteen 
Years of Age. Upon this Occaſion Marriage Articles were 
enter'd into, and by thoſe Articles, in Conſideration of 
the intended Marriage, and of the 30001. Portion, which 
it was declared by the Articles would be, by the Will of old 
| Richard, payable to her at her Age of Twenty-one ; and 
likewiſe in Conſideration of the 100 l. which was owing to 
her by the Bond of old Richard, Evan agreed to make a 
Settlement upon her of one Third Part of the Lands de- 
viſed to him by the Will of old Richard, and that the 
Uſes of that Settlement ſhould be to Evan and Elizabeth 
for their Lives, and the Life of the Survivor of them, 
by way of Jointure upon her, and in Bar of her Dower, 
the Remainder to the yu of the Body of Elizabeth by 
Evan begotten, the Reir ainder to the right Heirs of Evan 
in Fee. 


The Marriage took Effect ſoon after, but no Settlement 
was made in Purſuance of thoſe Articles. However, Evan 
made his Will, and thereby deviſed to her for Life the 
Whole Eſtate which was given him by the Will of old R- 
chard ; but that Deviſe to her was by the Will declared to 
be ſubject to the Payment of the Debts of old Richard, ſub- 
ject to the Payment of the Debts of William his Father, and 
ſubject to the Payment of the Debts contracted by himſelf; 
and after her Deceaſe theſe Lands were deviſed to a Rela- 
tion of his, one Seys, with other Remainders over. Of this 
Will Elizabeth was made Executrix. — 
1 5 1 DEED 
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In 1733 Evan the Teſtator died; after his Death El a- 


beth intermarried with Lewis Price, and thereupon a Bill 
was brought by Lewis Price and Elizabeth his Wife againſt 


Richard Seys the Younger, Deviſee in Remainder by t the 
Will of old Richard, in order to have the Will of Evan 
eſtabliſhed, and the Truſt of it carried into Execution ; 


and for that Purpoſe, thar there might be a Sale of ſuch 


Part of his Eſtate as ſhould be neceſſary for the Payment 
of his Debts, there was likewiſe a Croſs Bill brought by 


Richard Seys againſt Lewis Price and his Wife, in order that 


the Recovery ſuffer'd by Evan, her former Husband, might 
be ſer aſide, by reaſon of its being {uffered by one who was 


barely Ceſtui que Truſt, and conſequently no : a Tenant 
to the Precipe. | 


Theſe two Cauſes came to be heard before Lord 45 
upon the zoth of June 1735, and upon that Occaſion 


the Court declared, That the Recovery was well ſuffered 


notwithſtanding that Objection; * and directed an Account 


to be taken of the Debts and Legacies that were” owing 


and that were to be paid under the Will of old Richard, 


and of the Debts that were owing from Evan and likewiſe 
from William his Father. This Account being taken before 


the Maſter, a Report was made, whereby the Maſter re- 


ported the Portion of 3000 J. given to Elizabeth, and the 
Bond for 1000. given to her as out-ſtanding Debts. To 


this Report Exceptions were now taken, and one of them 
was, That neither the Portion nor the Bond were to be 
conſidered as out- ſtanding Debts, but that the ſame were 
ſunk into the Eitate for the Benefit of Eum the Deviſee 
in the Will of the Teſtator. And thereupon a Bill was 
filed by Evan the Deviſce againſt Lewis Price and his Wife, 
m order to have the Opinion of the Court touching this 


Matter. | p 


And now the Exceptions in the former Cauſe, and like- 
wile this preſent Caule, came on together to be heard. 
Mr. 
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tion. 
Where 2 
Charge up- able Part of thols Demands was extinguiſhed, as the Lands 


= compriſed i in the Recovery bore to the Lands not compriſed 
ſhall be ex- 


— IE, I vn | on 
. PRES 


2 


* 
_ —— nar 


ing to the 
ſame Perſon Richard the Younger. And to ſhew this it has Lean urged, 


ny That under the Wil of old Richard theſe Demands were 


ä De Tm. ® Triv. 1740. 


Mr. Brown argued as Counſel for Eun Seys, and for 
Authority cited the Caſe of the Attorney General and Bark- 
ham the 17th of June 1735, Burford and Pluſh the 1 4th 
8 March 17 38, and that of Wilcocks and Wilcocks.. 


And Mr. Willbraham on the ſame Side cited the Caſe of 
Bloyſs and Lady Hereford in 2 Vern. 501. and 4 Rep. 37. 


On the other Side was cited 2 Vern. 338. 


Where lands „ W HM HT En 3 
deſcended Lord Chancellor ſaid, That the general Queſtion for his 


ſhall not be Conſideration was, Whether the poftioft of 3000 J. and the 


conſidered a 


Seele Bond of 100 J. were ſubſiſting Demands, or whether they 
for a Por- were in the Whole or in Part ſatisfied and extinguiſhed ? 
And his Lordſhip's Opinion was, That ſuch a proportion- 


on Land 


ringuiſhed in it, It Has been contended, that the W hole of theſe 
Ke Demands were to be cotifidered as ſatisfied, with regard to 


liable to be raiſed by the annual Rents and Profits in Suc- 
ceſſion, as they were received out of the Eſtate,; and that 


Evan entering into Poſſeſſion of that Eſtate, took it with 


this Burden upon it. It has been ſaid, that the Truſtees 


might have raiſed this Portion and the Bond- Debt of 1001. 
in this Manner, and that Evan, by entering upon the Eſtate, 


took it liable to have the Money raiſed in the fame Me- 


Cox. - thes.”” Bic ths Lordfhip {aid his Opinion was, That 


ney can be this Money was only liable to be raiſed by Sale of the 


b e Eſtate, and not by the Receipt of the annual Rents and 


and not by Profits. For in the firſt Clauſe of the Will of old Richard 


* MILYs 
Pe A. Gftam of the Lands particularly deſcribed are devited to 


the Truſtees for the Payment of Debts generally, and for 
the Payment of three Mortgages by Sale; and whenever, in 
a Devite, Lands are directed to be fold for a certain Pur- 
pole, though the Rents and Profits are ordered to be ap- 
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| Reaſon that upon that Account the Demands in 
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plied to the ſame Purpoſe ; yet unleſs there is an expreſs 
Clauſe confining thoſe Profits to annual Profits, the Money 


ſhall be raiſed only by Sale, and the Rents and Profits ſhall 


be applied in no other way than to keep down the Intereſt. 
So that with Regard to this Part of the Caſe, Evan having 


been in Poſſeſſion, and received the Rents and Profits, is no 


Queſtion 
ſhould be conſidered as ſatisfied with Regard to Richard the 


Remainder-man. However, there is another Ground 


whereon it has been contended, that an Extinguiſhment of 
theſe Demands is made, and this is by Evan's marrying 
Elizabeth; and with Regard to this Part of the Caſe, Eliza- 

beth is to be conſidered as having two Rights in her; the one 
in her own Right, inaſmuch as ſhe has ſurvived her former 


Husband; the other in the Right of her former Husband, 


as being made the Repreſentative of him. The State of the 


Caſe is in this Manner. Here is a Lady intitled to a 


Portion of 3000 J. payable at her Age of Twenty-one; and 
likewiſe intitled to a Bond; both of theſe are made charge- 
able by the Will of old Richard upon his real Eſtate. This 


Lady being about Eighteen Years of Age marries with Evan, 
who was intitled to the Eſtate, ſubject to thele Demands, 
and ſome others, that were upon it. Before the Marriage 
Evan had ſuffered a Recovery, whereby he made himſelf 


Tenant in Fee of the Eſtate. There was indeed a Miſtake 


in deſcribing the Lands in the Recovery, ſo that all of 


them did not paſs; but Lands of about the Value of 100 [. 
per Annum were not compriled in it. However, it is ver 
poſſible, that at the Time of his Marriage Articles he 


thought himſelf Owner in Fee of the whole Eſtate. Theſe 


Articles are declared to be in Conſideration of the intended 


Marriage, of the Portion of 30001. which is ſaid in the 


Articles will be payable to Elizabeth at her Age of Twenty- 
one, and likewiſe in Conſideration of the Bond of 100 J. 


Upon thele Motives it is, that he covenants to ſettle a 


Third Part of the Eſtate which he was intitled to under 


the Will of old Richard. The Uſes are declared to be to him- 


ſelf and Elizabeth, and the Survivor of them, by way of Join- 
: Li: ture 


I22 
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ture, and in Bar of her Dower, the Remainder to the Heirs of 


the Body of the Wife by him to be begotten, the Remainder 
to his own Right Heirs in Fee. After the Marriage had, the 
Wife attains her Age of Twenty-one in the Life of her 


Husband. The Marriage was in 1724, and the Husband 
died in 1733. He makes his Will, and thereby deviſes the 


| Whole Eſtate to his Wife for Life, and makes her his Exe- 


Of what 
Things a 
Marriage 
Settlement 
ſhall be a 
Bar to the 
Wife. 


cutrix. A ſhort Time after his Death Elizabeth intermar- 
ried with Lewis Price, and they two bring a Bill againſt 


Richard Seys, to have the Will of Richard eſtabliſhed, and 
the Truſts of it carried into Execution, and, among other 


Things, to have a Sale. In that Caule it was a good deal 


inſiſted by Price and his Wife, that the Demands in Que- 


ſtion were a ſubſiſting Charge; but theſe Points being not 


determined by the Decree on the former Hearing, has given 


Riſe to a Bill to be brought by Evan Seys, the Deviſee of the 


former Husband of Elizabeth, in order to have the Opinion 


of the Court declared upon that Point. This is the State 
of the Fact. And with Regard to that Right of Elizabeth, 


wherein ſhe inſiſts, that ſhe is intitled to the Demands in 


Queſtion, as ſurviving her Husband, his Lordſhip ſaid his 


Opinion was, that there was no Ground for it. In Point of 


Law it is extremely plain, that if a Man marries an Infant, 


and before the Marriage makes a Jointure upon her, ſuch 


Jointure will bar her of her Dower. The Caſe cited by 


Mr. IWillbraham out of the 4th Report 37. is expreſs to that 


Purpoſe ; and as it is clear in that Cafe, that the Wife 


- would be burred of her Dower, ſo it is clear likewiſe, that 


if a Settlement had been made in the preſent Cale inſtead of 


che Articles, this Court would not have ſuffered the Wife 


to claim the Benefit of the Demands in Queſtion, not- 
withſtanding ſhe ſurvived her late Husband; for the Huſ- 


band Evan would have been conſidered as a Purchaſer of 
her Portion. However, his Lordſhip declared, that he ſaid 


this with {ome Diſtinctions; for if the Jointure was not 
adequate to her Portion, much more if there was any Col- 
lution between her Friends and the Husband in the making 
of the Jointure ; ſo that by that Means it was not ſuitable 
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Caſe would bar her of her Dower, yet as ſhe would be in- 
titled to the legal Intereſt in theſe Choſes in Action by ſur- 


viving her Husband, a Court of Equity in {ſuch Caſe would 
not take from her the Benefit of them; and in that Cafe 
ſhe would have an Equity rebutting the Equity which the 
Repreſentative of the Husband would have upon her. 
However, in the preſent Caſe it muſt be admitted, that 
here was no Settlement made, and only Articles to make 


one; and the Queſtion is, Whether that will make any 
Difference or not? Now his Lordſhip's Opinion was, that 


it would not. Agreements to be performed are conſidered 
in this Court as performed; and Marriage Articles are con- 
ſidered ſo more ſtrongly than any other Sort of Agree- 
ments. As this is ſo, it is reaſonable that theſe Articles 
ſhould bar the Wife of the Benefit of the Choſes in Action 
in the ſame Manner as a Settlement it ſelf would; and 


Equity in this Reſpect, as in many others, will follow the 


| Rule of Law. And the preſent Caſe is agreeable to the 
Reaſoning in the Caſe of Boyſe and the Lady Hereford, 


which has been cited; nay, that was a ſtronger Caſe than 


the preſent one ; for there, by the Marriage Agreement, 


no expreſs Mention was made of the Portion, as here there 
is. It has been ſaid indeed, that the Wife in the preſent 


Caſe does not claim under the Articles, but under the 
Will; however, that Circumſtance makes no Kind of Dif- 


ference. This Objection may be anſwered in two Lights. 


In the firſt Place, the Articles gave her one Third; and 
though the Words of the Deviſe give her the Whole, yet 


with Regard to that Third, which the Articles gave her, the 


Deviſe is void, and ſhe does in Fact take that Third by the 


Articles. In the next Place, {ſuppoſe ſhe took the Whole 


under the Deviſe, yet as the Deviſe comes by way of Sa- 


tisfaction of the Articles, ſhe muſt have the {ame Diſad- 
vantages attending her under the Devile, as ſhe would 


have had attending her under the Articles; and it would 
be a ſtrange Thing to imagine, that the Devile of the Lands 


which he made to her ſhould have any ſuch Effect, as to 


revive 


to her Fortune, though at Law the Jointure in ſuch | 
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revive in hey a Right to the Demands in Queſtion. The 
Will recites, That he had ſuffered the Recovery which has 
been mentioned; it gives the Eſtate to her, ſubject to the 
| Debts of Richard the Uncle, of William the Father, and of 
his own Debts; which infers a Negative, that ſhe was to 
have no other Benefit by the Will. His Lordſhip ſaid, he 
would now conſider the other Right, wherein Elizabeth 
claims to have the Benefit of theſe Demands, namely, as 
ſhe is Executrix to her late Husband ; and his Opinion was, 
That neither in this Light was ſhe intitled to any Benefit of 
theſe Demands. By the Marriage the Husband became a 
Purchaſer of thoſe Incumbrances which were upon the 
Eſtate ; and in Caſes of this Kind, where a Perſon buys in 
Incumbrances which were upon his Eſtate, his Heir, whe- 
ther he be the Heres factus or the Heres natus, is generally 
more favoured than the Executor. In the preſent Caſe, 
by the Will of old Richard, there was no Term for Years 
veſted in the Truſtees for the raiſing the Portion and the 
Money due upon the Bond; but the Eſtate was deviſed to 
the Truſtees, ſubject in the firſt Place to theſe and ſome 
other Purpoſes, and then it was given to Evan in Tail. Evan 
{uffered a Recovery ; ; and as to ſo much of the Lands 
as were compriſed in that Recovery, he thereby became 
the abſolute Owner of the Eſtate, Under the Articles he 
became abſolute Owner of the Portion and the Bond. To 
what Purpoſe would it have been for him to have kept 
theſe Demafids ſubſiſting? Should they be conſidered as 
ſubſiſting, he muſt be Creditor and Debtor both during 
his Life-time; the Land and the Demands upon it were 
certainly then united. And what Ground is there to ſay, 
that by his Death there ſhould become a Severance ? To 
ſhew that there ſhould be ſuch a Severance there has been 
indeed the Caſe cited of Thomas and Kemiſh; but it is very 
different from the preſent one. That Cafe depends upon a 
particular Reaſon, namely, that the Perſon, who was inti- 
tled to the Land and the Money too, was an Infant, and 
died before her Age of Twenty- one; but ſhe was of ſuch an 
Age, as, had the Money been raiſed, ſhe might have diſpoſed 


4 3 
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of that by Will, though {he could not diſpoſe of 
the Land; ſo that ſhe was not exactly in the ſame 
Skate and Condition with regard to both thoſe Kind 
of Eſtates. But his Lordſhip ſaid he knew no Caſe, 
where a Perſon was of fal Age, and had in all 
Reſpects the ſame Kind of Iten in the Land, and 
the Charge upon the Land too, that the Char ge ſhould 
be conſidered as ſubſiſting. For theſe Reaſons by Lord- 
ſhip ſaid, that with — . to ſuch Part of the Lands 
as were compriſed in the Recovery, Elizabeth, tho' ſhe is 
Executrix, can have no Remedy to come againſt thoſe 
Lands to have any Part of the Demands in Queſtion rai- 
ſed upon them. However, tis another Queſtion, whe- 
ther as Executrix ſhe cannot have ſome Remedy againſt 
the Lands not compriſed in the Recovery, and of which 
her late Husband continued Tenant i in Tail. And as to 

that his Lordſhip's Opinion was, that ſhe might have 
ſome Remedy againft them. For as to thoſe Lands, the 
Reaſon he had before gone upon ceales. The Party had 
not the ſame Kind of Intereſt in the Land, and in the 
Charge upon it. He had a limited Intereſt in the Land, 
and an abſolute Intereſt in the Charge upon it. And the 
preſent Caſe in this Reſpect is like that of Saville and Sa- 
ville, determined by Lord Macclesfield. The Queſtion 
there was, whether Land in Tail ſhould be conſidered as 
a Satisfaction for a Portion; and the Court was of Opi- 
nion, that it ſhould not. 1 hey went upon this Reaſon, 
that the Party had not the ſame Intereſt in both; and the 
Cale of Thomas and Kemiſh before-mienticned falls in 
with the Reaſoning of this Part of the Cale; to the 
like Purpoſe was the Caſe of Cobyell and Shedwel. The 
only Queſtion remaining is, how the Charge is to be pro- 
portioned; as to that his Lordſhip's Opinion was, that Elj- 
zabeth will be intitled to raiſe, upon the Lands omitted in the 
Recovery, no greater Part of the Charge than according to 
the Proportion that the Lands omitted in the Recovery 


bore to the Lands compriſed in it. And ſo his 4 
was pleaſed to decree RE” 


K K e Carter 


Nor did it expreſly appear on the Face of the Account 
that any one of the Sums were for Debts owing by Hare. 


De Term. S. Trin. 1740. 


Carter and Lord Colrain. 


IN 1706, Hugh Hare entered into two Bonds to two of 


his Daughters, for the Payment of 1001. each by Way 
of Satisfaction for the Share which they might be intitled to 
in their Mother's Jewels. In the ſame Year Hugh Hare 
died, leaving a Will, whereby he deviſed a Copyhold E- 
ſtate of his to be fold for Payment of his Debts. By this 


Will he made his Children reſiduary Legatees, and ap- 
pointed his Father, the Lord: Colrain, together with Mills, 
to be his Executors. On the Death of Hugh Hare, the 
Lord Colrain was the principal acting Executor; but he de- 


livered no Inventory of Hare's Eſtate. However, in a 
Year or Two after his Death, the Lord Colrain himſelf 
died, leaving his Wife, the Lady Colrain, his Executrix; 


and thereupon, in 17/09, the Lady Colrain and Mills came 
to an Account together touching the Eſtate of Hare; and 


that Account was ballanced between them. | This Account 


was made up by Books kept by the late Lord Colrain. By 
the ems of the Account in this Book, it appeared that 


ſeveral of them related to Payments made by the late Lord 
Colrain, for Maintenance Money paid to the Children of 
Hare, and for other Matters ariſing ſince Hare's Death. 


7 


However, in this Account there was a Sum of 3 5 f. for the 


Expences of Mills, which he was at in the Exchequer-Of- 


fices relating to ſome Tallies belonging to Hare. 


In 1717 the Two Children of Hare, to whom the 


two Bonds before-mentioned were given, made an Aſſign- 


ment of them to Lady Colrain for a. valuable Conſideration. 


In 1731 Lady Colrain died, and made Carter her Exe- 


cutor. Thereupon he brought his Bill againſt the preſent 
Lord Colrain, to whom the real Eſtate of Hare deſcended, 


4 Cn letting 


Ft 


to give Evidence tor bumlelt out: of the- Diſcharge of it; 
| | | | ST. 
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ſetting forth, that the perſonal Eſtate of Hare was not 


Count to pay theſe Bonds, and pray'd in Conſe que 


of that, that the ſame might be paid out of that Part of 


the real Eſtate of Hare which delcended to him. 


In 17 33 the Cauſe came to be heard, and a Decree was 
made, that an the firſt Place an Account ſhould be taken 


of the perſonal Eſtate of Hare, that the ſame ſhould be 


applied, 1 in a Courſe of Adminiſtration j and in Caſe that 


Eſtate ſhould be deficient, that the Plaintiff {ſhould have a 


Satisfaction for the Bonds out of the real Eſtate deſcended 


from Hare to the preſent Lord Colrain. This Account 
coming to be taken before the Maſter, the Defendant 
brought in a Charge of the perſonal Eſtate of Hare, taken 
out of the Book wherein the Account before-mentioned 
was ſigned between the Lady Colrain and Mills. However he 
:nſiſted, that the whole of the Book was not thereby made 
Evidence for the Plaintift, and farther contended, that at 
leaſt he was not bound to allow of the particular Items ſet 


forth in that Account. But the Maſter was of a contrary 


Opinion, and that the Balance of the Account was con- 


cluſive upon him, and reported the ſame accordingly. To 


this Report of the Matter Exceptions were now taken, 
and the Principal one was, that none of the Items of the 
Aeris Part of the Account ought to be allowed. 5 


* * 


The Attorney General argued in Support of the Excep- 


tion; and ſaid, that he ſhould not contend but in ge- 


neral, where the Irems of a Book are produced by one of 


the Parties by Way of Charge upon the other, the reſt 


of the Book becomes Hyidince againſt him by Way of Diſ- 
charge, but ſubmitted it, that the preſent Cate was di- 
ſtinguiſhable our of that Rule, by Reaſon that no Inven- 


tory of the Eſtate of Hare was taken by his Executors, and 


therefore. that the Defendant had a Right to charge the 
Plaintiff out of this Booꝶ in the Place of an Inventory, and 


that Upon that Account the Plaintiff ſhould not be allowed 
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at Teal he Gbmird it, that the Defendant would be at 
Liberty to diſpute all the Irems in the diſcharging Part of 
that Account, by ſhewing, that upon the Face of it they 
cannot relate to Debts contracted by Hare, and that if 
they do not, the Defendant will not be liable. For he is 
to ſtand in the Place of the Creditors of Hare; t ihe perſo- 
nal Eſtate being directed to be applied in a Courſe of Ad- 
miniſtration in the firſt Place, ſo that if theſe Payments 
in the diſcharging Part of the Account are for Mainte- 
nance of the Children, or other ways voluntary, for them, 
who were reſiduary Legatees, the Defendant may obj ject 
and ſay, that thoſe Payments ought not to be Alwe in 
as much as there are Debts ſtanding out, even Debts in- 
liſted on, on the Part of the Fi 


Mr. Cox argued on the ſame Side, and. to ſhew that the 
: Uiſcharging Part of this Account could not even be read as 


Evidence for the Plaintiff, he cited Abr. of Caſes in Equity 
10. 


Where a 
NE keys Land: Chancellor fab his Opinion was, in as much as 


count being the Defendant read that Part of the Book for him where- 


read as 3 


ee pee in was contained the charging Part of the Account, that 
Side by Way the Plaintiff was intitled to read the diſcharging Part of it 
jan bene as Evidence for himſelf. And this is the general Rule of 
- W the Court, that where a Paper i is produced by one of the 
Side by Way Parties from which he takes his Charge, the ſame Paper may 
D. charge be read by the other Party by Way of Diſcharge. From 
this general Rule the Counſel for as Defendant have en- 
deavoured to diſtinguiſh the preſent Caſe, by Reaſon that 

here the Executors "of Hare omitted - the Delivering in an 
Inventory, and that by that Means the Defendant is depri- 

ved of making ſuch Charge upon the Plaintiff, as other- 

ways he might.. And therefore it has been (ad. that the 

The Conſe-. Defendant hall be at Liberty to take his Charge from the 


quence of an 


Executor Book of Accounts kept by one of the Defendants; and that 
neglecting to he may do this in the Place of the Inventory. But his 


deliver in an 


1 entory. — laid, that he did not think the omitting to deliver 
| in 
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in an Inventory Was duch a Misbehaviour, 48 would intitle 


the Defendant to have his Caſe diſtinguiſhed from the ordi- 


nary Rule, that has been mentioned; and his Opinion was, 
that in the preſent Caſe the Diſcharging Part of the Ac- 
count would be Evidence for the Plaintiff, with Regard to 


the Fact of Payment mentioned in the ſeveral Items of that 


Part of the Account. But notwithſtanding this, his Lord- 


ſhip's Opinion was, That the Defendant was quite at Li- 


berty to object to the partic ular Items in that Part of the 
Account, by thewing, that thoſe Items ought not, in the 


Nature of them, to be allowed to exhault the perſonal 


Eftate of Hare as againſt him. With Regard to this Part 
of the Cafe the Fact is this. The Plaintiff makes his De- 
mand againſt the Defendant, as he is the Executor of Lady 
 Colrain ; Lady Colrain was Aſlignee of two Bonds from two 
of the Daughters of Hare, which Hare had given them by 
way of Satisfaction for their Share in their Mother's Jewels. 
The Bond was enter'd into by Hare to them in 1705, and 
he died in the {ame Year. The Bonds were aſſigned to 


Lady Colrain in 1717. The Plaintiff brings this Bill to 


ve a Satisfaction for theſe Bonds out of the real Aſſets 
of Hare deſcended to the Defendant. However, the real 
Eſtate is not to be liable but in Default of the perſonal ; 
the perſonal Eſtate is therefore to be accounted for. On 
the Death of the late Lord Colrain, an Account was made 
up relating .to this perſonal Eſtate between the Lady Col- 
rain, who was his Executor, and Mills the ſurviving Ex- 
ecutor of Hare. This Account was made up in 1709. 
And the Queſtion 1 is, How far the Itews in that Account, 
contained in the Book kept by the Lord Colrain, {hall be 
binding upon the Defendant ; and that Queſtion is reduced 
to this; How far thoſe Items would be binding upon the Cre- 


ditors of Hare, or thoſe that ſtand in their Place. And his 
Lordſhip's Opinion was, that thoſe Tzems ought not to be 


allowed as againſt them, and the Defendant is a Perſon 
landing in the Place of the Creditors. The Decree directs, 


* That an Account ſhall be taken of the perſonal Eſtate 


of Hare, and that it ſhall be applied in a Cane of Ad- 
L E * miniſtration.” 
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« miniſtration.” The Meaning of theſe Words is, That 
the perſonal Aſſets ſhall be diſtributed in the firſt Place for 
the Payment of Hare's Debts, and that according to their 
Priority. The Defendant therefore is intitled to ſee that 
thoſe Aſſets be rightly diſtributed, and that the Children, 
who are the reſiduary Legatees, do not run away with 
them to the Prejudice of thoſe Creditors ; and upon look- 


ing into this Account it appears, that the Items do in every 


Inſtance, except in Relation to the 35s. paid by Mills, 
relate to Payments made to thoſe Children, and thoſe 


Payments might be to them merely as they were reſi- 


duary Legatees. It is manifeſt, that ſome of the Items 


relate to Payment for Things after the Death of Hare; and 
when ſome appear to be of that Kind, his Lordſhip ſaid he 
would not preſume that the others were not of the ſame 


Kind, and he would not make a Diſtinction, where the 


Parties themſelves do not appear to have made any. For 
theſe Reaſons his Lordſhip ſaid, that he would diſallow of 


all the Items in the Account as againſt the Defendant, ex- 
cept the Item of 35s. And ſo his Lordſhip was pleaſed to 
order accordingly. „„ . 8 


Adlington and Cann. 
How far the 


ſecret ſuper- 


ſtitions Uſes his Heirs ; that he likewiſe deviſed to William Cann and a 


not reduced Kinſwoman of his Mary Andrews and their Heirs all the 


ting, Reſidue of his real Eſtate. He likewiſe gave them all his 


perſonal Eſtate, excepting a Legacy of 20 Guineas which 
he gave his Daughter ------ the Wife of - Adlington for 
Mourning, The Bill charged, That this Deviſe was made 


to William Cann and Mary Andrews for Charitable Pur- 


poſes; and that there was {ome ſecret or perſonal Truſt, 


or ſome other Declaration of Truſt for that Purpoſe not in 


Writing. The Bill charged, That the Teſtator died ſoon 
: 1 e after 


| HE Bill ſet forth, That on the iſt of Auguſt 1738 
1 Laurence Holleſter made his Will, and thereby devi- 
| Diſcovery of ſed a Houle in Briſtol to a Friend of his William Cann and 
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after the making this Will, and that Cann and Andrews 


had begun a Building for an Hoſpital with the Teſtator's 


Eſtate; and thereupon the preſent Bill was brought 


by ——- the Wife of .  Adlington, the Daughter 


and Heir of the Teſtator, againſt Cann and Andrews, to 


have a Diſcovery of this Truſt, and to have the Will ſet 


aſide, as being contrary to the Statute of the gth of the 


preſent King. 


To ſo much of this Bill as ſought a Diſcovery of any 


| ſecret Truſt relating to this Will, or any perſonal Truſt, 


or any other Declaration of Truſt not in Writing, 


and as to the Diſcovery of any ſuch Truſt, and the par- 
ticular Relief pray'd by the Bill, or any other Relief 
whatſoever, the Defendants pleaded in Bar, That the Te- 
ſtator did make ſuch Deviſe to them as in the Bill is ſet 

forth; and by that Will the Teſtator declared, That the 
© {ame was in Conſideration of meritorious Services which 


&* he had received from them“; and that, if any ſuch 


Truſt there was, that the ſame was void by 29 Car. 2. by 


reaſon of its not being reduced into Writing. And by 


way of Anſwer they ſet forth, That there was found 
- amongſt the Teſtator's Writings, after his Death, a Paper 
to the following Effect. The Title of it was, © Rules 
and Requeſts touching a certain Will, dated the 2d of 


* Auguſt 1738.” By this Paper he took Notice of the 
Charitable Diſpoſition in Cann, and referred himſelf to 


another Paper; but as it was {worn by the Anſwer, no 
{uch Paper could be found, this Plea was now {et down 
to be argued. . | 


Mi. Clark argued as Counſel for the Defendants, and for 


Authority cited the Caſe of the King and Lady Portington in 
ETC: ee, manbn 5 


And Mr. Murray on the ſame Side cited the Caſe of 


Brown and Selwyn, a few Years ago, in the Houle of Lords. 


Lord 
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Lord Chancellor {aid his Opinion was, That the Plea ought 
to ſtand for an Anſwer, with Liberty to except at the 
Hearing of the Caufe. Was this Plea N to be al- 
lowed, it might be a Means of evading the Intent of the 
Statute made in the 9th of his preſent Majel : In the 

preſent Cafe his Lordſhip ſaid, that there were two Matters 


I proper for his Conſideration; the one the Merits of the 


Cauſe, namely, How far this Will and Paper-writing will 


be good notwithſtanding the late Act of Parliament; and 


in the next Place the Extent of the Plea, as it is pleaded 
in the preſent Caſe. With Regard to the Merits of the Cauſe, 
the Plea fets forth, That the Teſtator deviſed a Houle of 
his in Briſtol to William Cann and his Heirs, and that he de- 
viſed the Reſidue of his real Eſtate to the farms William Cann 


and Mary Andrews. The Teftator declares indeed the Con- 


ſideration of this to be meritorious Services, that he had 
received from them; but it is an ealy Thing to inſert a 
Conſideration of that Sort. By the Anſwer the Paper- 


writing is admitted, though that Paper- writing is mentioned 
in no Part of the Plea the Title of it is, Rules and Re- 

* quelts touching a certain Will, dated the 2d of Auguſt 
1738.“ The Date of the Will is here miſtaken in one 


Day, tor the Will was made the 1ſt of Auguſt ; however 


it plainly relates to the Will in Queſtion. The Paper-wri- 
ting mentions the Charitable Diſpoſition in Cann, and refers 


it ſelf to another Paper; but it is {worn by the Anſwer, 


that no ſuch Paper end be found. Thus the Matter 


ſtands on the Will and the Paper-writing. And on the 


Hearing of the Cauſe it may be a material Queſtion, Whe- 


ther this Deviſe will not be void by the Statute that has 


been mentioned? With Regard to the ſecond Quettion, 


namely, the Extent of the Plea, it not only goes in Bar of 
any Diſcovery, and to the particular Relief prayed by the 


How far the 
_ Hands of the 
Court are 
cloſed by 
the allow- 
ing of a Plea, 


Bill, but in Bar of any other Relief touching the real 
Eſtate. His Lordſhip ſaid, if he was to allow this Plea, 
and the Plea was to be replied to and proved, the Hands of 

4 the 
provided the Plea be replied to, and proved. 


. 
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the Court would be cloſed but this in the preſent Cale nt a 


: Plea 
ought not to be. It has been faid, that the Deviſe is ab- Chancery 
ſolutely to Cann and Andrews, and that no Charitable Pur- ©!) be faid 


to extend 


pole appears in Writing. For which Reaſon it has been too far. 
contended, that the Statute of Frauds and Perjuries would 


be a Bar to the giving of any Relief in Favour of the ſup- 


poſed Charity, though the Statute of the gth of the pre- 
{ent King had never been made. It has been ſaid, That 
was an Information to be brought for the Charity in the 


Name of the Attorney General, the Defendants would not 

be bound to diſcover it ; and for the ſame Reaſon it has 

been urged, that on a Bill brought by the Heir at Law a 

Dilcovery of this Sort cannot be had. His Lordſhip ſaid he How far a 


was not clear how far the Statute of Frauds may have an e 


Pffect upon the preſent Caſe, it being a Matter, as the ed, though 


2 
Plaintiff contends, relating to a Charity. In Caſes, where ting accont- 


Lands have been deviſed | to ſecret ſuperſtirious Uſes, the ing to the 


Statute of 
Court of Exchequer has gone a great way in requiring A Frauds. 


D. ſcovery of them. They have Jonk this in other Caſes 
beſides that cited out of Salk. And there it appears, that 
the Opinion of the Court of Exchequer differed from that 


of the King's Bench. His Lordſhip {aid he would now Conſtru- 


conſider the Statute of the 9th of the preſent King. The — 1 


Words of that Statute are, No Manors, Lands, Te- lating to 


Charit 
* nements, Rents, Advowſons or other Hereditaments, ee 


© Corporeal or Incorporeal whatſoever, nor any Sum or 
P P 5 


** Sums of Money, Goods, Chattels, Stocks in the publick 
Funds, Securities for Money, or any other perſonal 4 
cc 


Eftate whatſoever, to be laid out or diſpoſed of in the 


© Purchaſe of any Lands, Tenements or Hereditaments, 


„ thall be given, granted, pengd, limited, releaſed, tranſ- 


ferred, alligned or appointed, or any ways conveyed or 
led to or upon any Perſon or Perſons, Bodies Poli- 
tick or Corporate, or otherwiſe, for any Eſtate or Inte- 
reſt whatſoever, or any ways charged or incumbred b 
* any Perſon or Perſons whatſoever in Truſt or for the 
Panel of any charitable Uſes whatſoever ; unlets ſuch 
Gift, Conveyance, Appcintment or Settlement of any 
Mm | * {uch 


cc 


* 
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« ſuch Lands, Tenements or Hereditaments, Sum or Sums 


of Money or perſonal Eſtate, other than Stocks in the 
« publick Funds, be and be made by Deed indented, ſeal- 
« ed and delivered in the Preſence of two or more credi- 
© ble Witneſſes twelve Calendar Months at leaſt before the 
„ Death of ſuch Donor or Grantor, including the Days of 
the Execution and Death, and be inrolled in his Majeſty's 
% High Court of Chancery within fix Calendar Months 
* next after the Execution thereof.“ So that the Direction 
of this Clauſe is, That no Lands ſhall be deviſed in Truſt 
« or for the Benefit of any Charitable Ules whatſoever.” 

And it may deſerve Conſideration, whether Truſts by Pa- 
rol are not within the Meaning of this Clauſe of the 
Statute, as well as Truſts in Writing. Another Obſerva- 
tion that may be made upon the Extent of this Plea is, 
that it goes in Bar to a Diſcovery of any ſecret Truſt, or 
any perſonal Truſt, or any other Declaration in Truſt not 
in Writing. And it is not clear whether theſe Words do 
not extend even to go in Bar of a Diſcovery of any ſecret 
Truſt whatſoever, whether in Writing or not. Theſe Que- 
{tions are Matters of Difficulty, and will well deſerve to 
be conſidered at the Hearing of the Cauſe. The Court 
has made very liberal Conſtructions in Favour of Charities 
before the late Act of Parliament, notwithſtanding they 
have not been reduced into Writing. In Caſes of perſonal 
Eſtates there have been a great many Inſtances where Lega- 
cies have been given by Will, and the Charitable Purpoſes 
of thoſe Legacies not declared in Writing; yet when there 

has been an Inception to apply them for thoſe Purpoſes, 

the Court has decreed them 1o accordingly. But the late 
Statute has declared, that theſe Sort of Gifts are againſt the 
common Utility, and therefore it will deſerve to be con- 
ſidered, whether now all Kind of Truſts in Land, given by 
Will for Charitable Purpoſes, are not reſtrained. For theſe 
Reaſons his Lordſhip's Opinion was, That the Direction 
which has been mentioned ought to be given. And fo his 
Lordſhip was pleaſed to order accordingly. 
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| Lord Vane and Lady Vane, Tow. 


N 1735 Lord Vane married with his Lady; and on 
that Occalion, in Conlideration of a Fortune of 6000 J. 
Lord Vane made a Settlement upon her of a Rent-charge of 
1500 l per Ann. by way of Jointure, and of a Rent- charge 
of 400 l. per Ann. for her ſeparate Uſe during the Cover- 
ture. Soon after the Marriage was had Miſunderſtandings 
| aroſe between them, and ſhe left him ; ; but in March 
in that ſame Year they came to an Agreement together, 
that in Conſideration that ſhe would relincuiſh her Right 

in a Houſe in Groſvenor- ſquar e, her Renicharge of 400 J. b 
per Ann. ſhould be increaſed to 700 J. And thereupon 3 : ; 
lived with him again. After this they went into France; | 
but there he beat her in a violent Manner, and upon this 
ihne returned into England, and {wore the Peace againſt him. 
phe likewile inſtituted a Suit againſt him in the Eccleſiati- 
| cal Court to have a Divorce from him Cauſa ſevitie. After 
that Suit had proceeded ſome Time, they came to an Agree- 
ment to the following Effect; © That in Conſideration of 
* her ſtaying Proceedings againſt him in that Suit, and that 
«* {he would cohabit with him again in the e Manner | 
“as by that Deed was declared, the Rent-charge of 5 | 
Joo l. per Ann. ſhould be waved, and in the Room of 7 
* it ſhe ſhould have one of 5001. per Ann.” But in this — 
Deed there was a Proviſo, That if Lady Vane ſhall ſignify 
her Deſire in Writing, to John Aderly her Truſtee, to 
live ſeparately from her Husband, then and in ſuch Caſe 
the ſhall have free Liberty to do fa And Lord Vane co- 
venanted that he would bring no Action upon any Ac- 
count againſt any Perſon with whom ſhe ſhould cohabit, 
till by the like Notice to the ſame John Aderly ſhe 
| ſhould ſignify her Conſent to live with Lord Vane again. 

Lord Vane gave a Bond in the Penalty of 20000 L. WM per- 

E forming the Covenants of this Deed. By this Deed there 


Was 


— > 


* 
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was a Day fixed upon for their Meeting in order to cohabit 
together again z and they took Lodgings for that Purpoſe. 
But on that ſame Day, after they had been a few Hours 
together, a Quarrel aroſe between them, and he took a 
hot Poker out of the Fire, run it at her, and burnt her 
Clothes; upon this the inſtantly went out of the Houle 
and left him again, refuſing to cohabit with him for ever 
after. During the Time of this Separation ſhe contracted 
ſome Debts, and on her former Separation ſhe had done 
the ſame; Which Sums, together with Monies that Lord 
Vane owed her, amounted from the Time of her Marriage 
to 1700 I. The preſent Bill was brought by Lord Fane 
againſt Lady Vane and her Truſtees, in order to be relie- 
ved againſt theſe ſeveral Deeds, and to have an Injunc- 

tion to ſtay the Defendants from commencing any Reme- 
dy upon them. 


Io this Bill the Anſwer of Lady Vane came in, Where- 
by the Fact was ſtated to the Effect before-mentioned. 
And thereupon Mr. Robinſon moved for an Injunction to 


ſtay the Commencing of any Remedy at Law on theſe 
Deeds, by Lady Vane, or her Truſtees, : 


How fara Jord Chancellor ſaid, that moſt of theſe Sort of Caſes are 
Court of E- 
quity will al. very difficult to give a Determination upon. This Court 


low of Agree- Has given Cormvdiecidice to Agreements for leparate Main- 
ments for a 


ſeparate tenances. And he did not know, whether in that Matter 


Mainte- 
nance. 


they had not gone too far. However the Court has ge- 
nerally been cautious to prevent an improper Uſe from be- 
Where a ing made of them. And therefore where Agreements have 


d been made for Pin-Money, or ſeparate Maintenance, if 


rect, that a the Wife refuſes to live with her Nusband without having 


ſeparate 


| Mainte- A ſufficient Reaſon for doing ſo, the Court always refufes 


nence ſhall to aid her in the Recovery of {uch Maintenance, and in 


be ſtopped, : 
< pc ſome Cales has even ſtopp'd it. And the Occaſion of the 


that theWite preſent Bill has chiefly -arole from the Covenant in the 
abſents her : 

ſelf from her Deed of 17 37, whereby Lady Vane was to have Liberty 

Husband, 4 of 
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of leaving her Husband when ſhe ſhould nk proper, Where a 


Clauſe in a 
and no Action was to be brought on any Account what- Deed made 


Ly 
ſoever againſt the Perſon with whom ſhe ſhould cohabit. 8 


And his Lordſhip ſaid this was a ſhameful“ Clauſe, and a be fer afide 
manifeſt dee upon the Husband. The Conſidera- uin cent 
this 


upon the 


tion of Deed was her ſtaying Proceedings againſt him Husband. 


W | 
in the Eccleſiaſtical Court, and her agreeing to cohabit 15 Eon. 


a Clauſe in 
with him. But was this Covenant to prevail, it would 2Needgiving 


© a Wife Li- 
defeat that Part of the Conſideration relating to her co- berty to the 


; habiting with him; and beſides by this Covenant the Huſ- Cen 


m her 
band is made to agree, that he will not bring any Action Raban, 


whatſoever on any Account againſt any Perſon whom ſhe and agreeing 


that no Ac- 
ſhall cohabit with. His Lordſhip ſaid, that this Covenant tion ſhall be 


in the Deed was a Fraud apparent upon the Face of it. By e p- 


on any Ac- 


this Covenant the Wife has not only her Liberty to live ſe- countagainlt 
parately from her Husband, but her whole Conduct is with- ff en 


with whom 


out Remedy. Should this Clauſe prevail, a Husband is to ſhe ſhall co- 


habit, where 
give up his Whole Authority over his Wife. Tis indeed ſuch Deed 


true, that as it is ſworn by the Anſwer, (and the Anſwer hal beſgeta- 


ſide as frau- 


in the preſent Cale muſt be taken to be true) the Huſ- dulent. 
band made a violent Attempt upon his Wife, by running a 
hot Poker at her. And that was a brutal Ad indeed. 


However that will not ſhew but the Husband is intitled to 


ſome Relief in the preſent Caſe; and the Queſtion will be, 


how far he is intitled to have it. The Bill prays to be 
relieved againſt all the Deeds. And did it appear by the 
Anſwer, that Lady Vane lived ſeparately from her Huſ- 
band without a Cauſe, his Lordſhip ſaid he would grant 
an Injunction to ſtay her from commencing | Proceedings | 
at Law, upon every one of them. For nothing can be 
more miſchievous to the Rights of Marriage than to ſup- 
port theſe Sort of Proviſions for Pin-Money or ſeparate 
Maintenance, where a Wife will take Advantage of that, 
and live ſeparately from her Husband without any Reaſon. 


But that indeed does not appear to be the preſent Caſe. 


The Attempt that was offered upon her Life was a Foun- 
dation for her with- drawing herſelf from him. However his 


' Lordſhip ſaid, that with regard to ſome of the Deeds the 


Nn = Ins 
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Injun&tion 1 5 e e notwithſtanding, It muſt: 
be continued as to the Annuity of 700 l. per Annum, 


granted by the Deed of March-1735; for though that 


Deed has not been carried into Execution by Reaſon 


. 


that Lady Vane has not yet reſigned up her Right os 


the Houle in Gr ofvenor-ſquare, yet the may do that 
whenever ſhe has a Mind to it; and then may pro- 


ceed at Law for the Recovery 01 that Annuity. But 
the Circumſtances of the preſent Caſe are ſufficient to 
warrant the Court in granting an Injunction as to that. 


The Injunction mult likewiſe extend to the Deed of 


1-37, whereby the former Annuity was given up, and 


in the Room of it an Annuity of 500 /. ber Annum ac- 
| cepted of. The Injunction mult extend to that by Rea- 


fon of the Covenant in that Deed, which has been men- 


| tioned, and in Conſequence of this it muſt extend like- 


wiſe to the Bond. However his Lordſhip's Opinion was, 


that the Injunction ought not to extend to the 400 J. 
per Ann. granted by the Marriage- Settlement. There was 
a Cauſe for her going away, as he had obſerved before. 
And on that Account ſhe muſt be at Liberty to pro- 
ceed at Law upon that Deed. However his Lordſhip 
ſaid, that ſtill it will be a Queſtion, how far ſhe will 
be intitled to take her Remedy, even upon that Deed; 


Lord Jane muſt be indemnified from the perſonal Debts 5 


of his Wife. It is admitted that thoſe Debts, together 


with the Money which he paid her, amount to 1700 J 


an Account muſt therefore be taken of what is due to her 
under that Deed; and ſhe muſt be at Liberty to proceed at 

Law for the Balance. And Liberty likewite muſt be gi- 
ven her to apply to the Court in Caſe Default ſhould be 


made in any future + ley And ſo his Lordſhip was 
pleaſed to order accordingly. 


Edwards 
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| Edwards and Wiſe. uu 


F 81 IR Francis Edwards made his will and thereby recom- 
Z mended his Lady to take Care of Heſter his only 
Daughter, but did not appoint her Teſtamentary Guar- D 
dian. On the Death of Sir Francis, Heſter became intitled 
to an Eſtate-Tail in Lands of the Value of 600. per Ann. 
with a Remainder to Lady Edwards in Fee. After the 
Death of Sit Francis, Lady Edwards intermarried with Tho- 
mas Wiſe, an Iriſh Gentleman of 1800 J. per Annum in that | 5 
Kingdom. Soon after his Marriage he carried over his 
Lady with him with an Intention to reſide there, and 
Heſter went with them likewiſe. Heſter was at that Time 
about twelve Years of Age. Wiſe was a Papiſt, but his 
Lady and Daughter were Protettants. This occaſion'd a 
Bill to be brought in the Name of the Infant againft Wiſe 
and his Lady, praying, That the Infant might be removed 
from the Cuſtody of her Mother, and that {ſhe might be 
| placed under the Cuſtody of her Grandmother Fane, who 
E had intermarried with ---==- Jenks. 


4 


To this Bill 17; ſe {et forth by bis Anſwer, That enks 
the Husband was a Perſon in Debt, and that he had u De- 
ſign of marrying the Infant to a Son of Sir Henry Edwards. 


FP Petition was now preferred, praying, That the In- 
fant might be removed from the Cuſtody of her Mother, 


and that her Guardianſhip ight be committed to Jane 
 Fenks her Grandmother. 


Lord Chancellor ſaid he was clearly of Opinion, that the 
Infant ought not to continue under the Cuſtody of her 
Mother. The Mother has not ſuch a Right to the Guar- 
dianſhi p in the preſent Caſe, but that this Court may 


ESL control it ; ſhe is not Teſtamentary Guardians. 
Her only Pretence for the Cuſtody of the Infant can be ei- 


Is 


ſhip. 
| bong by reaſon that ſhe had married a Papiſt. In the Caſe of 


4 { an. 
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ther as Guardian in Socage, or as Guardian by Nature ; but 


ſhe cannot be intitled to the Cuſtody in the preſent Caſe 


as Guardian in Socage, it not appearing that the Infant had 
any Lands in Socage deſcended to, her; nor can ſhe be 


intitled as Guardian by Nature ; ; Afor which Reaſon the 


Where a 
Court of 


Chancery Guardianſhip in the preſent Caſe i is certainly ſuch a one as 


has a Right 


to diſpoſe of this Court may diſpoſe of; and the Queſtion is, How 


a Guardian- this Court ought to diſpoſe of it? Now his Lordſhip - 
Opinion was, That the Mother ought not to be allow'd it, 


Chancery one Barritt, Lady Tenam, who was pi Mother, inſiſted 
will appoint 


to be Guar- Upon having the Guardianſhip of him; ſhe was a Papiſt, 
but had married a Proteſtant. The Court” were of Opi- 


Rs .. . 


nion, that Lady Tznam was not a proper Perſon to have 
. — A. the Guardianſhip of her Son, and appointed certain Per- 


3 e. u, 2 
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by his Grandfather, who was A Proteſtant. From that | 
Older an Appeal was had to the Houle of Lords the 16th 
of April 1724, and on the Appeal the Houſe of Lords 
were of Opinion that Lady Tenam was not a proper Per- 
ton to have the Guardianſhip, yet there ſhe was not a Papiſt 
Convict, and by that Means diſabled of the Guardianſhip. 
However, the other Part of the Order was reverſed, and 
the Grandfather, himſelf appointed the Guardian. For 
theſe Reaſons his Lordſhip ſaid, That the Mother of the 
Infant 'in the preſent Cale muſt by no Means have the 
Cuſtody of her; and the proper Direction will be to refer 
it to a Maſter to conſider who will be a proper Perſon to 
have the Guardianſhip of her; the Grandmother may be 
at Liberty to propoſe her ſelf before the Maſter. And fo 

his Lordſhip was pleaſed to order eren in 
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Feffrys and V anteſwarſtwarth. 


Vo. Teffrys, Reſident of the King of Great Britain * 


Dantxzick, married there with a Lady of that City. 


During his Reſidence in that Quality he had two Daughters 


by her. His Wife died, he returned into England, and left 


his two Daughters there under the Care of their Grand- 


| mother. Their Grandmother was a wealthy Lady, worth 


50000]. The Grandmother died inteſtate, leaving two 


Daughters and the two Grand- daughters before mentioned. 


The Daughters were married to two Senators of Dantæick, 


and on the Death of the Grandmother they took the 
Grandchildren into their Cuſtody. The Grandmother's 
Eſtate conſiſted of 30000 l. in publick Securities in that 


City, and 200001. Securities in England; the Share that 


the Grandchildren were intitled to, both by the Law of 


England and the Laws of Dantzick, was one Third of their 


5 s Eſtate, to be divided equally between them. 


. Feffrys being in England applied, in Behalf of his 


mT to the two Senators who had married their 
Aunits. to have their Share in the publick Securities at Dant- 


ick diftributed to them. But they inſiſted, that by the 


Laws of that City that could not be done, anle6 a Burgher 
was appointed Guardian to them; they likewiſe refuſed to 
{end him over his Children. Upon this he applied to the 
late Queen, during her Regency, deſiring her Majeſty to 
intercede with the States of Dantæict, that he might have 
his Children. The Queen did ſo, and at laſt the Children 
were ſent to him. When they came over he placed them 
at a Boarding- ſchool in London, and then he died. The 
young Ladies had no Relations in England, but had ſome 


Aunts in Ireland on their Father's Side, whom they had 


never ſeen. Their Aunts on their Mother's Side at Dantzick, 


whom they had been with before, had a great Mind that 
they ſhould go over to them again, and the young Ladies 


had the ſame Inclination. 8 
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A Bill had been brought by their Father in their Names 
againſt Mr. Vanteſwarſtwarth, in order to have an Account 
taken of their perſonal Eſtate, and a Decree was made for 


that Purpoſe accordingly. 


Thereupon a Petition was preferred i in chat Cauſe on the 


part of the young Ladies, praying, that they might have 


Liberty to make a Viſit to their Aunts at Dantsick. 


Lord Chancellor adler 4, That it ſhould 1 referred to a 
Maſter, to inquire whether it was for the Intereſt of the 
young Ladies to go and make ſuch a Viſit? The Maſter 


- reported, 'That it would be for their Intereſt to do ſo; but 


itated farther, That he had inquired of them, How long 
they intended to ftay? and they told him, their Intentions 
were to ſtay a good while, Whilſt this Matter was de- 


.pending before the Maſter, the young Ladies were directed 
to think of two proper Perſons here in England whom they 


{hould like to have for their Guardians; and they menti- 
oned Lord Middleton and Mr. Facobſon; Lord Middleton 


refus'd to accept the Truſt in caſe the young Ladies were 


to have Liberty given them to go and make the Viſit at 


' Dantick ; but Mr. Jacobſon ſaid, he was villing to accept 


the T ruſt N 


And now the Matter came on again before the Court 


concerning what Directions were proper to be given in this 


Affair. 


Lord Chancellor ſaid; when this Matter originally came 
before him, he chought the Application was pretty extraor- 
dinary ; however, he thought it proper to put it into ſuch 
a Mechod of Inquiry, as is always done where the Intereſt 
of Intants is concerned, namely, to refer it to a Maſter to 
examine whether it is for their Benefit or not. At the 
{ame Time that he ordered this Reference he had no In- 
rention to make an immediate Order upon it without taking 


0 ſome 
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ſome farther Care for the Infants Benefit. 13 are 1 
young Ladies that deſire to go and make a Viſit to their 
Aunts at Dantzick. But ſhould they be ſuffered to do Where In- 
this without any Security given, they en would be ts l 


| not be al- 
out of the Reach of the Proceſs of the Court; and the lowed het 
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Perſons in whoſe Hands they were would be out of er 


Power of the Court likewiſe. They might be married Secury fo 


during their Abſence abroad, without any Poſſibility of — 
this Court's puniſhing the Parties concerned in it, and 
their Fortunes by that Means abſolutely diſpoſed of. Thus 
the Caſe ſtands in General. There are likewiſe {ome par- 
ticular Circumſtances attending it, which make their Go- 
ing abroad highly improper without ſuch Security given. 
Tis indeed true, that the young Ladies were born 
in Dantzick; however, they were as much natural - born 
Subjects of England, as if they had been born in this King- 
dom, for they were the Children of the King's Publick 
Miniſter abroad. And even as the ancient Law ſtood, 
they were by this Means natural-born Subjects «x 
England. They were born too after the au of 
the Seventh of the late Queen; and by that Means the 
Caſe is ſtronger ; tho' ſome Limitations have been made 
to that Statute by an Act in the preſent King's Time. Af- 
ter the Birth of theſe Children, the Mother died; Mr. 
Feffrys returned to England, and left them at Dantzick un- 
der the Care of their Grandmother. A Grandmother is 
by the Law in loco parentis; and for that Reaſon the 
leaving the Care of them with her was extreamly proper. 
And it was the more ſo as ſhe was poſſeſſed of a Fortune 
of 50000]. And the young Ladies ſtood in the Place of 
one of her three Daughters. The Grandmother died, and 
by that Means her Eſtate became diſtributable between her 
Daughters and theſe young Ladies. On the Death of the 
Le the young Ladies went to their Aunts in 
that City; though their Aunts had an Intereſt rut 
to them in Reſpect of the Diviſion of the Eſtate. Mr. 
Zeffrys applied to have his Children come over to him; 
but that was oppoſed. The two Gentlemen that had 


married 


De fern S. Trim. 1740. 


married theſe Aunts were Magiſtrates & Baie ad they 
mix d their publick Authority with their Intereſt. It was 
a great Deal of Difficulty that the Father met with before 
he could get his Children over; and then he died. The 
preſent Application is, that the young Ladies might go to 
Dantxick again. It was deſir'd at firſt only to be as a 
Viſit. But it appears by the Maſter's Report, that their 
Intention is to ſtay a good while; and 'tis probable, that 
they intend to ſtay there, at leaſt ſo long as they are un- 
der Age. Tis indeed true, that the young Ladies have 
had their Share of that Part of their Grandmother's Eſtate 
which was in England. But they have had no Part of 
that Eſtate which conſiſts of Securities in Dantxick, and that 
amounts to 30000 IJ. "Tis neceſlary therefore, that before 
theſe Ladies are ſuffered to go there, a Recognizance 
| ſhould be entered into for their Returning. *Tis neceſſa- 
| WhereaRe- ry likewiſe, that Part of this Recognizance ſhould be, that 
* erg they do not marry whilſt they are abroad, without the 
tred into, Leave of the Court. Anciently, when Wards of the 
bat dea net Court ſtayed even in England, Recognizances of this Sort 


fant ſhall not 
marry with- were entered into, that they ſhould not marry without 


eee Leave of the Court. That Practice has of late Years been 
| diſcontinued. But to this Day their doing ſo is judged a 
Contempt. For theſe Reaſons no Order was made in this 
Matter at preſent till ſuch Recognizance ſhould be entered 
into. And the Matter was ordered to ſtand over. Vide the 


next Caſe. 


144 


Azguft b. Fefrys and Fanteſwarftwarth- 


Ante 141. Tur Matter now coming on again, Lord Midaleton 

ſignified his Conſent to accept the Guardianſhip of 

thele young Ladies, under the Reſtrictions that the 

Lord Chancellor had befriend; and thereupon the 

Court directed, that it ſhould be referied to a Maſter to 
conſider, 3 will be a proper Time for the young La- 

dies ſtaying in Dantzict, and that Security ſhould be given 

for their Return into England within that Time, "and 

4 e 
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that they ſhould not marry without the Leave of the 
Court. ; 


The Attorney General and Lord Gore. 


Auguft 6. 


IN 1684 an Information was filed againſt the Corpora- 5 
tion of Nemcaſtle under Line, in order to take away 


their Charter, as was done at that Time againſt many of 
the Corporations of this Kingdom. 'Thereupon the Cor- 


poration came to a Reſolution in that ſame Year, that 


they would ſurrender up their Charter to the Crown, 
with all their Eſtates and Franchiſes whatſoever, and that 
they would apply for a new Charter; but they reſolved like- 
wile, that before this Surrender was made, a Leaſe ſhould 


be granted by the Corporation to Tho. Ballard and others, 


being Five in Number, for 1000 Years, in Truſt to per- 
mit the Corporation to diſpoſe of the Rents and Profits 


for the Maintenance of a Miniſter and Relief of the poor 
Inhabitants of the Borough, in ſuch Manner as the Cor- 


poration ſhould think proper. Thereupon an Indenture was 
made the ſame Day by the Corporation to the Leſſees be- 


fore- mentioned, reciting, That whereas the Corporation 


ſtood ſeiſed of theſe Lands, the Iſſues whereof were im- 


ployed towards the Relief of the poor Inhabitants of the 
Borough, and the Miniſter of the Town, and other pious 


Uſes ; and whereas the Burden of the Poor was likely 


to increaſe by the Decay of the Trade; and whereas the 


Corporation have not eaſily got the Rents of thoſe Eſtates 


by Reaſon of their being Let out to the Burgeſſes of the 


Town, who were Relations to the Members of the Corpo- 
ration, the Corporation demiſed to the Perſons before- 


mentioned all their real Eſtate whatloever, for 1000 
Years, in Truſt, that the Corporation might make what 
Profits they could of them, and that they might diſpoſe 

of the Rents and Profits for the Maintenance of a Mini- 


{ter and the poor Inhabitants of the Borough, in ſuch Pro- 
portions as the Corporation ſhould think proper; and in 
P p Caſe 
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Caſe the Borough ſhould be diſcorporated, then in ſuch 
Proportions as one and twenty Inhabitants of the Town, to 
be elected by the Majority of the Inhabitants, ſhould 
think proper ; and if there ſhould happen to be an Over- 
plus, then that the ſame ſhould be applied by the Corpo- 


ration for the railing of a Stock to ſet the Poor at work; 


and for binding their Children out Apprentices, and for 
ſuch other charitable Purpoſes as the Corporation ſhould 
think fit. By this Deed the Leſſees covenanted, that at 
the Requeſt of the Corporation they would commence 


ſuch Law-Suits, as the Corporation ſhould think fit for 


the Benefit of thoſe Eſtates, and that they would make 
ſuch Leaſes likewiſe thereof as the Corporation ſhould judge 
neceſſary, they being indemnified ; and in cafe the Borough | 
ſhould happen to be diſcorporated, then thele Law-Suits 
were to be commenced, and theſe Leaſes made according 
to the Direction of One and twenty Inhabitants to be cho- 


ſen in the Manner before-mentioned, with a like Clauſe of 


Indemnity to the Leſſees, after the making of theſe Leaſes. 
Notwithſtanding the making this Leaſe, the Corporation 
continued Poſſeſſion of the Premiſſes to the preſent Time, 
and managed the Eſtates themſelves as they had done before. 
They conſtantly maintained the Poor out of theſe Eſtates ; 
{o that there was never any Rate made for their Relief. 
They paid their Miniſter ſometimes 20 J. per Ann. lome- 
times 15 J. per Ann. and ſometimes nothing. They told 
ſome ſmall Part of the Premiſſes to Perſons who had no 


Notice either of this Leaſe or the Truſt of it. They made 


likewiſe two Leaſes of other Parts of the Premiſſes to Lord 
Gore and Mr. Bourn. At the Time the Leaſe was made to 


Lord Gore he had no Notice either of the Leaſe of one 


chouſand Vears, or of the Truſt of it. That Leaſe was 
made of a great many Houſes in this Town, and made for 
the Purpoſe, that Lord Gore ſhould rebuild them, and 


make the Street more commodious. That Leaſe was made 


at a very ſmall Rent. At the Time the other Leaſe was 


made to Bourn he was Town-Clerk of this Corporation, 


and by that Means had ſo far Notice of the Leaſe of one 
Ber an. | thouſand 


rr 2 ». 
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e Teas and of the Truſt of it, as that Notice 
might be inferred from his having the Cuſtody of the 
Corporation-Books, in which Books an Entry was made of 
the Reſolutions that have been mentioned; but he had no 
other Notice either of that Leaſe or of the Truſt of it. 
That Leaſe was likewiſe made at a {mall Rent. In 1735 
this Leaſe of one thouſand Years was diſcovered by the 
Executor of the ſurviving Leſſee, and in that ſame Year 
he made an Aſſignment of it to Crew Offley. Thus the 
Matter ſtood with regard to the Leaſe of one thouſand 
Years. With regard to the Surrender of their Charter it 
did appear, that that was made likewiſe a ſhort Time after 
this Leaſe; and the Corporation obtained a new Charter; 
but King James the Second publiſhed a Proclamation, where- 
by he declared, That the new Charters, which had of late 
been granred by the Crown to ſeveral of the Corporations 
m this Kingdom, were null and void ; and thereupon this 
Corporation, as well as the other Corporations in this 
Kingdom, did not act under their new Charter, but acted 
- under their old one. Cs | 


N — n — 
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The preſent Information was filed by FO —_ Gene- 
ral at the Relation of and of Crew Offley, who has 

been mentioned, to eſtabliſh the Leaſe of one thouſand 
Years made by the Corporation in 1684, and to have the | 
Benefit of the Aſſignment of the Term. Another Part of I 
the Information was, to eſtabliſh the Charity to which the © 1 
Lands are ſubject. It pray d an Account of the Profits of - 
the Eſtates, and to fer aſide the Purchaſes in Fee, and the | 
two Leaſes made to Lord Gore and Mr. Bourn. The Infor=s © | 
mation pray'd likewiſe, That the Plaintiffs may be quieted | 
in the Poſſeſſion of ſuch Part of the Eſtate to which the | 
Tenants have attorned, and to compel the Tenants of te 
remaining Part to attorn, and that the Plaintifts by that 
Means may be put into Poſlethon. Dn | 


On the Hearing of this Cauſe Lord Chancellor thought 
it 2 Matter proper to be conſidered of; thereupon it was 


ordered 


— ET - — 
ge S—_ ror nn bet = 
— — - 
. Low net Wea fv 4 2 
er 


_ eat - ws = 
_— „„ — 
2. FSR — — 


De Tm $. Trim 1740. 


Where the 
Court will 


not eſtabliſh 


a Leaſe, 


ordered to ſtand over ; and now His Lordſhip delivered his 
Opinion in it. He ſaid the principal Point ariſes on the 
Leaſe of one thouſand Years made in 1684, and the 
Queſtion is, Whether this Court ought to interpoſe in 


order to eſtabliſh it? At the Time this Leaſe was made 


there was an arbitrary and illegal Practice {et on Foot in 
order to obtain the Surrender of Charters from Corpora- 
tions; that Practice extended to the preſent Corporation; 


and in that Vear an Information was brought againſt them 


in order to obtain a Surrender of their Chron: Thereupon 


the Corporation came to a Reſolution to ſurrender it up to 


the Crown, and to apply for a new Charter; but at the 
{ame Time they reſolved inſtantly to make a Leaſe for 


one thouland Years of all their real Eſtate to Thomas Bal- 


lard and five other Leſſees, in Truſt to permit the Cor- 


poration to receive the Rents and Profits for the Main- 
tenance of the Miniſter and of the poor Inhabitants of 


the Borough in ſuch Proportion as the Corporation 


ſhould think proper. Accordingly, by Indenture of the 
ſame Date, the Corporation did make ſuch Leaſe, which 
Leaſe his Lordſhip ſtated, and was to the ſame Effect as is 
mentioned in the Fre af. the Fact. Under this Leaſe the 


Leſſees never had Poſſeſſion, but the Corporation continued 
it to the preſent Time; and it appears by the Entries in 


their Books, that from the Time of making that Leaſe 


they managed the Eſtates themſelves in the ſame Man- 


ner as they had done before. The Leaſe lay dormant till 


1735 then it was found by the Executor of the ſurvi- 


ving Leſſer, and aſſigned to Crew Ofley. The Information 
is brought principally to have the Benefit of this Leaſe, and 
the other Relief that is pray'd is, in a great Part, conſe- 
quential of it. But his Lordſhip's Opinion was, that this 
Court ought not to interfere in order to give any Aſſiſtance 
to this Leaſe; and he thought there was no Ground 


that this Court ſhould interfere, by reaſon of the Circum- 


ſtances attending the Leaſe at the Time it was made, and 
by reaſon of the Circumſtances that have happened ſubſe- 


quent to it. The Occaſion of making this Leaſe by the 


1 Corpo- 


Likes Moe 
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Corporation was plainly to protect themſelves from the 
arbitrary Practice which has been mentioned. This appears 
from the Order enter'd in their Books, whereby it Was di- 
rected, that a Leaſe of this Sort ſhould be made ; 'twas 
done with an Intention to deceive the Crown; and though 
they did it with that Intention, in order to protect them- 
{elves from ſo arbitrary Proceedings, they were not much 
to blame for it; for whatever As they could do, which 
the Law would allow of, they were juſtified in doing. 
However, he did not think that it was a Deceit upon the 
Crown neither; for the Crown had not ſo much their 
principal View to get in the Eftates of the Corporations, as to 
get their Power Gola them. Another Reaſon of the Corpo- : 
ration's reſolving to make this Leaſe might have been in 
order to ſecure thoſe E ſtates, which they had from private 
Donors, from reverting into the Hands of the Heirs of thoſe 
Donors ; and had it not been for this Leaſe, they would 
have reverted to them on the Diſſolution of the Corpora- 
tion; for thoſe Lands do not in ſuch Caſe eſcheat to the 
Crown, but revert to the Heirs of the Donors, according 
to Lord Coke 3 and they would have fo reverted, had it not 
been for the Leaſe in Queſtion. After the Corporation 
came to a Reſolution for making this Leaſe, and to ſur- 
render their Franchiſes and Eſtates to the Crown, they ob- 
tained a new Charter, and acted under that 83 till 
King James the Second publiſhed his Declaration, declaring 
the new Charters, that he had granted to the Corporations 
of this Kingdom, to be null and void ; and thereupon this 
Corporation deſerted their new Charter, as the relt of. the 
Corporations of this Kingdom did, and acted again under 
their old one. And upon this 8 it IS, that almoſt _— Wy 
all the Corporations of England ſtand, excepting the Cor- granted to 
poration of London ; for that Corporation indeed there was 8 
an Act of burn made, but for the others there was not. Reign of 
And on this Foundation it is, together with the Uſage that 2 Lone 2: 
has ſince obtained, and the known Illegality of thoſe Pro- Force. 
ceedings, that the reſt of the Corporations of England ſub- | 
lift. And as the Obtaining the Charter from this Corpo- 


ration was null and void, all other Acts that they did in 
Q q > Proſ- 
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Proſpect of that ought to be looked upon as null nad roid 
"Heh 1 ;p and as the Crown quitted the Advantage which 
they got, it would be hard that this Court ſhould ſet up 
the Leaſe. His Lordſhip ſaid, That he would now conſider 
the Acts that have been Jane ſubſequent to this Leaſe. The 
Truſtees, as he had before obſerved, have had no Poſſeſ- 
ſion under it; and on Behalf of the Defendants it has 
been ſaid, that the Want of this Poſſeſſion is an Evidence 
after this Length of Time, that the Truſtees ſurrender'd 
their Leale ; and this would have been a ſtrong Preſump- 
tion of that Matter, even in a Court of Law. But there 
was no Occaſion to enter minutely into the Conſideration 
of that Point, becauſe there is at leaſt ſtrong Reaſon why 
this Court ſhould not eſtabliſh it. And there was the ſtronger | 
Reaſon that this Leaſe ſhould not have the Aid of this : 
Court; becauſe it appears, that by the Frame of this Leaſe 1 
the Leſſees were to be Truſtees for the Body, and ſubject 1 
to the governing Parts of this Corporation, The Profie 1 
indeed of the Eſtates were to be applied for the Benefit of 
the Charity; but to be applied in ſuch Manner and Pro- 
portion as the Corporation ſhould direct. They were to 
make Leaſcs likewiſe, and to do other Acts. relating to 
theſe Eſtates, as the Corporation ſhould direct; and what 
Ground 1s there for a Court of Equity to take the Poſſeſ- 
ſion of an Eſtate from Ceſtui que Truſt, and æ deliver ſuch 
Poſſeſſion to Truſtees, unleſs there was ſome groſs Miſ- 
hee s management in the Ceſtui que Truſt? This Court never 
Fairy wi takes the Poſſeſſion from Ceſtui que Truſt, unleſs there is 
not take . ſome, ſtrong Reaſon for doing it ; eſpecially where there has 
eden from been a Length of Time, as in the prelent Caſe there was. 
55 Sg = His Lordſhip ſaid, That he would now conſider the Aſſign- 


ment that 15 been made of this Leaſe. That muſt fall with 


How far an 
Aſfipnee of a the Leale it ſelf ; and there are more Mon to the Aſſign- 
on _ 3 ment than there are to the Leaſe it ſelf; as made after a 
ter Gun: Length of Time of one and fifty N ; "2 ing all which 
tion than 


Ns Tn Time the Leaſe lay dormant. It was found accidentally. At 

himſelt. the Time the Leaſe was made Six Perſons were made 'Tru- 
ſtees. The Leaſe was aſſigned by the Executor of the 
lurviving one, without be Approbation of the Ceſtui que 


1 Truſt, 


* 
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Truſt, and without the Direction of this Court. Was it ever 

known, that a Repreſentative of a ſurviving Truſtee had ſuch 

an Authority ? The Conſequence of this is, that all the Re- 

lief on this Part of the Cafe muſt fall to the Ground. The 
remaining Queſtion to be conſidered is relating to the Cha- 

rity; and it has been ſaid, that whatever becomes of the 

Term, or the Aſſignment &} it, it appears that the Eſtate 

was applicable to a Charity, and that upon that Ground this 

Court ought to interpoſe. And in that it has been right- 

ly faid ; for if an Information is brought in the Name of where the 
the Attorney General, and it appears that there 1s a Chari- 33 
ty which this Court ought to ſupport, tho the Informa- an Informa- | 
tion is miſtaken, by praying ſuch Relief for the Charity 383 
which cannot be had, yet the Court will not diſmiſs the a Charity. 
Information, but will ſupport the Charity in ſuch a Manner 

as can be by Law. It has been ſaid, that there does not Where it 
appear to be ſufficient Evidence to ſhew that this Eftate be- al be ids 
longing to the Corporation was ſubject to a Charity; but ſufficient k- 
that does ſufficiently appear. It is recited by the Leaſe of Mans A 
1684, that the Iſſues of theſe Lands were imployed to- RS 
_ wards the Relief of the poor Inhabitants of the Borough Charity. ; 
and the Miniſter of the Town, and other pious Uſes. This 

is Evidence, that antecedent to the Leaſe the Rents uſed 

to be imployed 1 in that Manner. And tho' it is ſuggeſted, 

that that is a Fiction in the Recital, yer his Lordſhip 

ſaid, he would not preſume it to be 105 unleſs Evidence 

dad been ſhewn, that before the Making that Leaſe, the 

Rents and Profits were applied in 2 different Manner; but 

no Evidence of that Sort has been given. And it appears 

too from Expreſſions drop'd in the Entries in their Books, 

that ſome of their Eſtates were given them by private 

Donors for charitable Purpoſes. The Uſage likewile ſince 

that Time, is Evidence of the Ulage precedent, namely, 

that the Rents and Profits were ſo applied before that Time; 

and ſince that Time the Profits of theſe Eſtates have been 
imployed for this Purpoſe. The Miniſter has been main- 

tained out of them, not indeed by having a certain Al- 
lowance; for ſometimes he has had 201. fometimes 


15 I. per Ann. and ſometimes nothing, and the Poor has 
been 


152 De Term. J. Trin. 1740. 


been maintained out of them conſtantly. © There have 
been no Inſtances of a Rate in this Town made for their 
Relief. For theſe Realons his Lordſhip's Opinion was, 
In what that the Charity mult be eſtabliſhed ; however, it deſerves 
Gamer? 1 Conſideration in what Manner it is to be eftabliſhed. The 
be directed to Charity mult be ſo which is for the Support of the Miniſter. 
a - Difficulty is concerning the Quantum that he mult have. 
The right Way is, to decree theſe Eſtates to be ſubject to 
the Maintenance of the Miniſter, and the other charitable 
Purpoſes, according to the Diſcretion of the Corporation, 
with Liberty to apply to the Court in Caſe the Gorpora- 
tion do not exercile their Diſcretion in a reaſonable Man- 
ner. The remaining Queſtion is relating to the Convey- 
ances in Fee, and the two Leaſes to Lord Gore and Mr. 
Bourn, made ſince the Leaſe that has been mentioned. 
With regard to the Conveyances in Fee, they muft ſtand. 

The Purchaſers had no Notice either of that Leaſe, or of 
the Truſt of it, and it does not appear but they paid a 
ſufficient Conſideration. The Leaſe hkewife to Lord Gore 
on 2 cannot be affected with Notice. There is more Reaſon, 
Clerk ſhall however, to affect Bourn with Notice, he being Town- 
bende Clerk; and on that Account to be ſuppoſed to be ac- 
of Acts done quainted with the Entries in the Corporation-Books ; how- 
8 ever, both thoſe Leaſes may be affected, provided they have 
not been made without reſerving à ſufficient Rent. His 
Lordſhip ſaid he would direct it to be inquired into by the 
Maſter, Whether they were made at a ſufficient Rent, or 
not. And ſo his Lordſhip was pleated to decree accord- 
ingly. Vide the next Caſe. 0 „„ Ls 


The Attorney General and Lord Gore. 


4:e 143. [Rom this Decree there had been a Re-hearing, which 
I was in Part heard at the ſetting down of Cauſes after 
Michaelmas-Term laſt. But now the Parties came to an A- 
greement, that the Decree {hould be reverſed upon certain 

Terms ſpecified between them. And it was ſo reverſed ac- 
cordingly. . 
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Hy Robert Walpole and Lord Conway, be 
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N 1703, on the Marriage i Francis Lord rd Coma wich ET Ts . . 


Lady Mary Hide, the Daughter of the late Earl of Ro- 


cheſter, Articles were entered into, whereby it was agreed, 


that the Fortune of the Lady was to be 100001. but 


only 5000. Part thereof, was paid down, and the re- 
maining 5000 J. was agreed by thoſe Articles to be paid, 


with Intereſt, into the "Hands of the Truſtees within one 


Year after the Marriage, in Truſt that the ſame ſhould be 


laid out in the Purchaſe of Lands, and that thoſe Lards 
ſhould be ſettled to the Uſe of Francis Lord Conway tor 


Life, the Remainder to Lady Mary the intended W 10 for 
Life, the Remainder in Truſt for ſuch Child or Children and 
for ſuch Eſtates abſolutely or conditional, or ſubject to the 


: raiſing {uch Sums upon them for the Benefir of {uch Chil- 
dren, in ſuch Proportion as Francis Lord Conway ſhould 


appoint; and in Default of ſuch Appointment to the Uſe 


of all and every of the Daughters, younger Sons, and the 
Heirs of their Bodies; and if only one Son, then to him 


and the Heirs of his Body, the Remainder to the Father 


in Fee. The Marriage took Effect; there was Iſſue of 
this Marriage four Daughters, Lettice, Mary, Harriot and 
Catharine; Lettice died in the Life-time of Francis Lord 
Conway, without being married; and thereupon Francis 


Lord Conway made two Leaſes of certain Lands for forty- = 


one Years, in Truſt for the raiſing Portions for the ſur- 


viving Daughters, payable at their Age of Seventeen, up- 
on C ondition, that if they ſhould marry without Conſens 


of their Father, then the Benefit of thoſe Portions to be 


railed by thoſe Leaſes ſhould ceaſe ; but thoſe Deeds were 
ſubject to a Power of Revocation. After the making theſe 
Lo Mary married with - Pring, without the Con- 
ſent of Francis Lord Conway. The Lady of Lord Conway dy- 
ing, he married a ſecond Wife, named —— and by the ſe- 
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cc 


cond Venter he had two Sons, the preſent Lord Conway and 
Henry; he makes his Will, and thereby gives to Harriot 
60001. and then comes a Clauſe with the following Re- 
cital, Whereas I did demiſe certain Lands to Truſtees 
we. for forty-one Years, to hold at their ancient Rent, by 
e Way of Proviſion for younger Children ; - and whereas 
there would be great Arrears in the Hands of the 
Truſtees, ariſing from the Profits of thoſe Leaſes; and 
whereas there is due to me the Sum of 5000 [. for and 
on Account of my firſt Wife, the Daughter of the late 
Earl of Rocheſter, ſo that my perſonal Eſtate will be 
ſufficient to pay my Debts and Legacies; yet left it 
{hould not, he deviſed certain Lands to Sir Robert Wal- 
pole, in Truſt, to ſupply any Deficiency of his perſonal 
„ Eſtate, and the Reſidue of that perſonal Eftate he gave 
* to Sir Robert Walpole, in Truſt for Henry. Catharine © 
died, and Harriot became her Adminiſtratrix. And by 
this ſame Will he gives one Legacy of 5000 J. to Mary, and 
another Legacy of 5oocol. to Catharine. To this Will 


(45 


cc 


ce 
cc 
cc 
cc 
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he makes a Codicil, and thereby gives a Legacy of 


5 J. to his Daughter Mary, in full of all Benefit of his 
Eſtate. The preſent Bill was brought by Sir Robert Mal- 
pole, as Truſtee for Henry Conway, againſt the preſent Lord 
Conway, againſt Harriot Conway and "againſt Pring, the on- 


ly Son of Mary, one of the Daughters before-mentioned, 


in order to have an Account of the perſonal Eſtate of 


Francis Lord Compay. A Crols Bill was brought by Har- 


riot Conway, in her own Right, and likewiſe as Admini- 


ſtratrix to Catharine, in order to have the Benefit of her 


Share in the 5000l. agreed to be lid out in Land by 
the Marriage-Articles, 


The Attorney General argued on the Part of the Plaintiff 
in the original Cauſe, and for Authority cited the Cale ot 
Noys and Mordant, that of Stretfield and Strerfield, deter- 


mined by Lord Talbot, and that of Parry and the Duke of 
Cleveland. 


4 Mr. 
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Mr. Murray argued as Counſel for Miſs Harriot Conway, 
and for Authority cited the Caſe of one Price, determined 


dat the Rolls about three Years ago. 


Card Chancellor ſaid, That in the preſent Caſe, the Inte- 


reſt of ſeveral Perſotis comes to be conſidered, ariſing from 


the Portion of Lady Mary Hide. Here are two Bills 


brought, one by Sir Robert Walpole, as Executor to Francis 


Lord Conway, and the End of that Bill is to increaſe the 
perſonal Eſtate of the Teſtator as much as may be. The 


other: Bill is brought by Miſs Harriot Conway, claiming her 


Share in the 5000 l. agreed by the Marriage-Articles to be 


paid to the Truſtees for the Purpoſes therein mentioned, 


and that ſhe claimed partly in her own Right, as the is the 
only ſurviving. Daughter of the late Lord Conway, and 


partly as the is Adminiſtratrix to her Siſter Catharine de- 
cealed. | 


To theſe Bills Pring is made a Defendant, who is an In- 


fant, and the only Son of Mary, another of the Siſters. 


He inſiſts, That he is intitled as Iſſue in Tail to that Share 


in the Eſtate which his Mother would have had, provided 
the 5000 J. had been inveſted in Land, and ſhe had {ur- 
vived her Father. 


Lord Conway claims an Intereſt likewiſe in this 5000 J. 


as he would have been intitled to have had the Remain- 


der in Fee, provided it was laid out in Land. The Whole 
_ ariſes on the Articles of Marriage in 1703, which. his 


Lordſhip ſtated to the ſame Effect as is before-mentioned. 
The Fack that has happened has been, That there were 
four Daughters of this Marriage, Lettice, Mary, Harriot 
and Catharine. Lettice died in her Father's Life- time, with- 


out having ever been married ; Mary married without his 


Conſent, but died in her Father s Life-time leaving Pring, 
one of the Defendants ; Harriot and Catharine ſurvived the 
late Lord Conway ; Catharine 1 is lince dead, and Harriot is be- 
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come her Adminiftratrix. The late Lord Conway, after the 
Death of his Wife, by whom he had theſe four Daughters, 
and after the Death of Lettice, executed two Leaſes to 
Truſtees for Forty-one Years, for the raiſing Portions for 
his Daughters, provided they married with his Conſent, 
After this he marries again, has Iſſue the preſent Lord 
Conway and Henry. He then makes his Will, and 1 
gives 6000 J. to his Daughter Harriot. 


His 11 chan Rated the reſt of the Will to the ſame 
Effect as is before- mentioned. Upon this State of the Fact 
his Lordſhip ſaid he would firſt conſider the Intereſt which 
Prine Jens in this Eſtate, and he would conſider his 
Claim as it ſtood originally under the Articles, and like- 
wile as it ſtands affected by the ſubſequent Accs that 
have been done. And his Lordſhip ſaid he would in 
the firſt Place conſider the emen Acts that have 
been done by the late Lord Conway ; and with regard to 
them, provided Pring the Infant could have had any Ti- 
tle under the Articles, his Lordſhip's Opinion was, that 
none of the ſubſequent Acts would have been any Bar to 

him. The only Grounds, upon which it can be pretended 

that ſuch Bar ariſes, are either, that the Father has made 
an Appointment of this 000 . in ſuch a Manner, that 
Mary the Mother of Pring was to have no Benefit from it, 
or that what he has given the Mother ſince is a Satisfaction 
for that Demand; but his Lordſhip's Opinion was, That 
in neither of thele v Ways would any Bar ariſe to Pring, 
bar ſhall provided he had any Title under thoſe Articles. As to 
nr b te be any Appointment {urely there is no Colour for it, nor can 
Satisfaction it be ſaid, that any Satisfaction can be Gand to ariſe 
in Eau. from the Leaſes that were made. In thoſe Leaſes there 
are no Words that import either an expreſs or implied 
Satisfaction. In thoſe Leaſes no Notice is taken of 
3 5 the Articles. The Objection is, That were thoſe Lea- 
be ineitledto ſes not to be conſtrued a Satisfaction of the Articles, here 
double kor. would be double Portions; but that Objection ariſing 


tions when 
they come from different Perſons, or from the ſame Perſon in different Rights. 


1 | from 


5 
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from double Portions does not hold but wht both the 
Portions come from one and the ſame Perſon. Where“ 
as, in the preſent Caſe, one Portion came from the Mo- 
ther, and the other from the Father. And the Caſe of 
Duffeild and Smith before Lord Somers was a ſtronger Caſe 


in this Reſpect than the preſent one. There was one Por- 
tion agreed to be paid by a Brother in his own Right; ano- 


ther was due from him as Executor to his Father. Lord 
Somers indeed held, that the one Portion was a Satisfaction 
for the other; but that Decree was reverſed in the Houſe 
of Lords. The only Doubt in the preſent Caſe ariſes from 
the Will and Codicil. As to the Will, the Father does indeed 


oive tO Mary 50001. but that i 1s by no Means declared to be 
in Satisfaction of what ſhe was intitled to from her Mother's 


Portion by the Articles; and beſides, that Legacy is revok d 


by the Codicil. And as to the Codicil; it is indeed true, 
that the Father does thereby give his Daughter Mary 5 l. 
in full of all Benefit of his Eſtate. But ſtill that will be 
no Bar to Mary s Share; for by the giving her that 51. he 
| feems only to deſign to exclude her from all Benefit of his 


Eſtate, but does not ſeem to deſign to exclude her from 
the Benefit of the Eſtate that came from her Mother. 


The Queſtion then to be conſidered is; Whether under the 


Articles Pring the Infant could be intitled to any Benefit of 


this Eſtate ? But his Lordſhip ſaid his Opinion was, That 
Pring the Infant had no ſuch Title. With regard to this Part 
of the Cale the 50007. mult be conſidered as laid out 


in Land. But then the Intereſt, under which Prjng can What ſhall 


claim any Benefit, muſt have been a contingent Remainder, 
and that to the Time of the Death of the late Lord Con- 
way. The late Lord Conway had a Power, during all his 
Libre, to limit the Eſtate amongſt the Daughters and 
younger Sons in ſuch Manner as he thought proper; and 
therefore, during all that Time, the Remainder over to 


thoſe Children, in Default of ſuch Appointment by the 


Father, mult have been contingent. Thus is agreeable to. 
the third and fourth Reſolution in the Caſe of Lodington and 


Kime, reported in Salk. 2 24. there it is ſaid, Thirdly, That 
8 1 this 


be ſaid to be 
a contingent 
Remainder. 
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ſhall be ſaid 
to be two 


Remainders, 
either of | 
which may ite one Fee mounted on another, 


happen upon | 3 5 * f 3 
[a certain but two concurrent Contingencies, of which either is to ſtart 
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this Limitation to the Iſue was not an executory Demiſe being 
Where there after a Freehold, but a contingent Remainder ; ſo that a Poſthu- 
mous Son could never take. Fourthly, That the Remainder 

contingent limited to the Iſſue of A. was a contingent Remainder in Fee, and 
that the Remainder to B. was a Fee alſo. But thoſe Fees are not - 
nor contrary to one another; 


Kent. according as it happens ; fo that theſe are Remainders cotem- 
porary and not expettant one after another. So likewiſe is the 
fifth Reſolution in that Cale, and may be applied to the 
_ preſent Purpoſe ; there the Words are, The Court held, that 
the Remainder in Fee to B. was not veſted, becauſe the prece- 
dent Limitation to the Iſue of A. was a contingent Fee; and 
they took this Difference, viz. Where the Meſne Eſtates 
limited are for Life or in Tail, the laſt Remainder may, if 
it be to a Perſon in Eſſe, veſt; but no Remainder limited 
after a Limitation in Fee can be veſted. By theſe Reſolu- 
tions it appears, that both the Remainders to the Children 
are contingent ones; and as this Remainder, which was to 
take Effect on Default of the Father's making an Appoint- 
ment, muſt have been contingent for the Benefit of the 
Daughters and younger Sons to the Time of the Death of 
the late Lord Conway, the Conſequence is, that as Mary, 
one of the Daughters, died in his Life- time, her Iſſue can 
have no Benefit from it. The next Point to be conſidered 
is, the Intereſt of Miſs Harriot Conway, and that both in 
her own Right and likewiſe as ſhe is Adminiſtratrix to her 
Siſter Catharine. Both of them ſurvived their Father, and 
therefore there is not the {ame Objection with Regard to 
them as there is with Regard to Pring. Under the Articles 
Miſs Harriot, in both her Rights, has a clear Title; and 
the only Queſtion will be, How far the is barred with Re- 
| gard to thote Rights by the ſubſequent Ads of her Father? 


Where 2 The Father, by his Will, has given her 60001. and ſhe 
Terſon muſt cannot be allowed to claim under the Articles and Will 


claim by the 


Whole ofa both; but ſhe muſt make her Election which ſhe will abide 


Win; by; for it appears exprefly by this Will, that the Teſtator | 


the Party | E 

appears to be has conſidered the 5000 l. as Part of his perſonal Eftate. 
miſtaken in | | | | He 
his Right, 1 | 


In Curia Cancellarig. 15 

He has indeed been miſtaken in that ; but that can make no p fene. 
Difference. "Tis ſufficient to ſay, that he conſider'd that miſtaken in 
50001. as Part of his perſonal Eftate, out of which Miſs iert. 
Harriot was to have her Satisfaction for her Legacy of no Diffe- 
50001. and therefore ſhe cannot claim that 6000 J. and *. 
her Intereſt in the 5000 J. likewiſe. This 50001. was to 
be Part of the Fund out of which the Legacy was to be 
paid her; and ſhe can never have the Legacy it ſelf, and 
| Jikewiſe Part of the Fund which the Legacy was to come 
out of, This is agreeable to the Cafe of Noyſe and Mor- 
dant, and that of Stretfield and Stretfield, which have been 
cited. And to ſhew, that the Teſtator's being miſtaken in 
his Right with Regard to the 5000 l. by conſidering it as 
Part of his own Eſtate, could make no Difference, he ſaid, 
| that in the Caſe of Noyſe and Mordant the Party was mi- 
ſtaken in his Right, and yet that was held to be no Ob- 
fection. For theſe Reaſons his Lordſhip obſerved, that 
Miſs Harriot muſt make her Election, 8 ſhe will 
take under the Will or under the Articles. But then his 
Lordſhip faid, That as he was ſpeaking a Doubt aroſe in 
tis Mind with Regard to Pring ; and at preſent he was not 
ſatisfied but he might take the ſame Share in the Eſtate as 
his Mother would)have had, if ſhe had ſurvived the late 
Lord Conway. And though this is a contingent Remainder, 
yet his Doubt was, Whether, according to Archer's Caſe, : 

the Iſſue would not be intitled to the Benefit of it, by 
ſanding i in the Place of his Mother. However, he ſaid 
he would reſerve that Point till the Infant came of Age. 


And ſo his Kaner was 1 to decree e 


Dyer 
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Dyer and Pulteney. 


N 1726 Mr. Pulteney contracted with the Earl of Eſſex 
for the Purchaſe of the Manor and Advowlon of Hring- 
ton in the County of Somerſet, for 276001. Soon after, 
Mr. Pulteney being put into Poſlethon i the Premiſſes, ap- 
pointed Mr. York to be his Steward to look after the Ma- 
nor, and to receive the Rents and Profits ariſing from 
it. In September 1732, Mr. Pulteney went into Somers 
ſetſbire to view his Purchaſe, and after he had ſeen the 


lame, he was unealy at it; this Eftate was chiefly let out 


upon Lives; and York propoſed to Mr. Pulteney to take the 
Purchaſe off his Hands at the Price he gave for it. But as 
Tork was not in Circumſtances to pay the Purchaſe-Money, 


he told Mr. Pulteney, that his Deſign was to raiſe the Mo- 


=” 


ney by ſelling the Eſtate out to the Under-tenants in {mall 


Parcels. Mr. Pulteney declared, that he would not fell Part 


of the Eſtate, unleſs he could ſell the Whole. And there- 


upon, on the 2oth of March in that ſame Year, Mr. Pulte 


ney and York came to an Agreement relating to this Eſtate 
which Agreement was to "Ih Effect following. © * | 


Agreement entered into between William Pulteney Eſq; 


and Mr. James York, for the Sale of the Manors of 
* Wrington and Ubley, with their Appurtenances, in the 
County of Somerſet, to James York. It is agreed, that 
Mr. Tork ſhould pay to Mr. Pulteney 27600 l. for the 
Purchaſe, within two Vears, to be computed from 
Lady- day next, together with Intereſt for the ſame in 
the mean Time, after the Rate of 4 /. per Cent. per Ann. 


00 


ce 
44 
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* and that he ſhall pay ſuch further Sum or Sums of 
Money as ſhall be the Value of any Life or Lives that 


„ ſhall happen to die, if any, before Lady-day next, or 
which are now dead, but mentioned in the particular 
hereunto to be living, together with Intereſt for the 
ſame from the Time, and at the Rate aforeſaid; and 


66 that he ſhall pay 100001. Part of the Purchaſe-Money, 
. 5 
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« on or before Midfunmer next, and t the Reminder of 


* the Purchaſe-Money at ſuch Times, and in ſuch 
% Manner, as he ſhall think fir, ſo that the Time does 
not exceed the two Years, and the Sum not lefs 
than 10001. at one Time. Upon the Performance 
of the Agreement on the Part of Mr. York, Mr. Pul- 
teney agrees that Mr. York ſhall have, to his own Uſe 
and Benefit, the Manors of Wrington and Ubley, with 
their Appurtenances, and all the Rents and Profits 
thereof which have been due ſince Mr. Pulteney's Pur- 
chaſe thereof from the Earl of Eſſex, or ſhall here- 
after grow due, except the Sum of 12541. 19s. 2d. 
already paid or accounted for by Fames York to 
Mr. Pulteney ; and that Mr. Pulteney ſhall and will, at any 
* Time or Times, execute fuch Leaſes and Conveyances 
for filling up of Lives upon any particular Part of the Ma- 
nor of Wrington, and for conveying the Inheritance there- 
of as Mr. York ſhall deſire, he paying the Charges there- 
of, and likewiſe paying the Fines and Purchaſe- Money 
for ſuch particular Parts thereof to Mr. Pulteney, in Part. 
and on Account of the original Purchaſe-Money of 
27600 l. ſuch particular Sums not to ſink the Intereſt 
of the original Purchaſe- Money, unleſs the Sums ſo paid 
{hall amount to 1000 7. and when the whole Purchaſe- 
Money and Intereſt ſhall be paid, Mr. Pulteney ſhall and 


"of 


will, upon the Requeſt, and at the Charges of Fames 
© York, execute proper Conyeyances for conveying the 

Pee. ſimple and Inheritance of the Manors and Premiſſes, 
or of {uch of them as ſhall remain then undiſpoſed of, 

to James York, his Heirs and Aſſigns, or to ſuch codes 

Perſon or Perſons as he or they ſhall direct and ap- 

point.” York was not able to raiſe the 10,000 J. ac- 

_ cording to his Contract; and thereupon in 1733, a Bill 
was brought againſt him by Mr. Pulteney, in order to com- 
pel the Performance of it ; ; and thereupon York, by the 
Aſſiſtance of his Friends, procured the Railing of 2450 l. 
and that Sum of Money was paid to Mr. Pulteney. In _ 


1734 Pork {ſummoned the Tenants of the Mn of 
Tt | Wrings 
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Wrington to attend him, and ſhewed them a Copy of the 
Contract made by him with Mr. Pulteney, the Original 

being in Mr. Pulteney's Hands, and told them at what 

Price they might Purchaſe the Fee of their reſpective E- 

ſtates; to which the Plaintiff Dyer, and great Part of the 
Tenants agreed. The Plaintift accordingly entered into an 
Agreement with Vork for the Purchaſe of Part of the Lands 

in Wrington, which were in the Plaintift's Occupation, 

which Agreement was to the Effect following, vis. The 
Manor of Wrington, Octob. 6. 1734. Then contract. 
ed and agreed with Dyer for and on Behalf of 
© Mr. Pulteney, by Virtue of an Agreement made and 
concluded by York with him, dated the 2oth of March 
1732, that in Conſideration of 1245 J. to be paid on 
the executing the Deed of Purchaſe, or from that Time 
at 41. per Cent. for the ſame, with good Security then 
to be given for the ſame, Mr. Pulteney ſhould and 
would at the ſame Time grant and convey to Dyer and 
his Heirs, by ſuch Conveyances as Dyer's Counſel ſhould 
adviſe, clear of all Incumbrances, the Reverſion in Fee 
of the ſeveral Eſtates mentioned in the Bill, after the 
% Death of the Lives on the {ſeveral Eftates, with all 
* Rents, Cuſtoms and Services due and payable for the 
Premiſſes; and it is agreed, that Mr. Pulteney ſhould be 
at the Charges of making a good Title in Fee of 
the Premiſſes to Dyer, and his Heirs, clear of all In- 
cumbrances, and that Dyer ſhould only be at the 
Charge of the Leaſe and Releaſe to him.” But in this 
Contract there was a Proviſo, that if the Tenants of the 
Manor, or any other Pertons, ſhould not purchaſe or agree 
for three Fourth Parts of the Manor, then the Contract to 
be void. The total Sum of the whole Purchaſe-Money, 
which Dyer and the reſt of the 'Venants had agreed to give 
for their. Eſtates, did not quite come up to the three 
Fourths of the 276001. before- mentioned, but wanted 
200 l. of that Sum. Davis, who was a Counſel living in 
the Neighbourhood, was imployed by York and likewiſe by 
Dyer, and the ſeveral Tenants that had made Contracts 
1 _ for 
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for this Eſtate, to peruſe the Title, and ſettle the Con 


veyance. In order to this, the firſt Step thought pro- 
per to be taken was, that Mr. Pulteney ſhould ſend down 
an Abſtract of his Title for Davs's Peruſal; and ſuch 
Abſtract was ſent down accordingly. After the Abſtract 


was fent down, a Draught of a Conveyance was made; 


it was made by Blythman, who was Solicitor for Mr. 


Pulteney, and ſent dowm to Daw. And this Draught 
was intended to {uit not only the Contract that York had 
made with Dyer, but to ſuit the ſeveral other Contracts 
that York had made with the reſt of the Tenants. In this 
Draught, as ſettled by Bhthman, there were Blanks left for 
the Names of the Perſons that were to be Parties to the 
Deed. It was drawn as a Conveyance from Pulteney to the 


Contractors; it was {aid to have been in Purſuance and Part 


Performance of the original Contract between Mr. Pulteneyand 
York, with the Conſent and Approbation of York ; and in this 
Draught a Covenant was inſerted, whereby York agreed, 


that the Premiſſes were free from all Incumbrances made 


by him. A ſhort Time before this Draught was made, 
namely, in the Beginning of April 1735, Watſon, who was 
an Agent likewiſe for Mr. Pulteney, writ down to York; 


wherein he tells him, That Mr. Blyzhman had thought it 


neceſſary to ſettle the Draught in the Manner that has been 


mentioned. The 26th of the ſame Month he writes ano- 
ther Letter to York; wherein he tells him, That Mr. Pul- 
teney approved of the Draught as Blythman had ſettled it; 


and tells him farther, That Mr. Pulteney intended, that 


Mr. Watſon ſhould receive the Purchaſe-Money of Dyer, 


and the reſt of the Contractors, unleſs Davis would think 
proper to receive it. But notwithſtanding this Letter, in the 
May following Dyer pays 200 J. Part of his Purchaſe-Mo- 
ney, to York. And the 16th of Auguſt following Blyth- 
man Writ a Letter to Tork ; wherein he told him, That 
Mr. Pulteney was willing to convey to the Purchaſers. 
When this Draught was lent down to Davis, Davis made 
the following Alterations in it, by inſerting the Names of 
Blythman and Watſon in one of the Blanks, for the Names of 
the Parties to the Indenture, and by ſtriking out all that 


Part 
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Part of it which related to Work ; ſo that he would have 


| had it only as an immediate Conveyance from Mr. Pulteney 


to Dyer, and the ſame to the reſt of the Contractors, 
without mentioning York at all. Mr. Pulteney refuſed 
to agree to ſign the Draught as Davis had alterd it. 
After this Mr. Pulteney was about to ſet out for a Jour- 
ney to Saw for the Recovery of his Health; and a ſhort 


Time before he went he made a Conveyance of this 
Eſtate to Watſon, as a Truſtee for him, and thereby im- 
power'd him to convey the Whole, or in Parcels, to the 


ſeveral Contractors. Whilſt Mr. Pulteney was gone to Spam, 


York made an Aſſignment of his Contract with Mr. P ulteney 


to two Relations of his named York. He afterwards died, 
and made his Wife his Executrix. Mr. Pulteney returned 
from Spaw, and upon his Return declared, that nothing 
farther ſhould be done in this Matter. Upon this moſt of the 


Contractors relinquiſhed their Contracts; but Dyer inſiſted, 


that his ſhould be carried into Execution; and thereupon 


he brought the preſent Bill againſt Mr. Pulteney, againſt the 


two Yorks, who were Aſſignees of the Contract made by 


Mr. Pulteney with James York, and againſt the Adminiſtra- 
trix of James York, in order to have a ſpecifick Performance 


of this Agreement, or at leaſt a perſonal Decree againſt the 
Adminiſtratrix. 5 . 235 


Mr. Flond argued as Counſel for the Plaintiff, and for 
Authority cited 2 Vern. 186. PE 


Lord Chancellor ſaid, That the Propoſal made by York 


to Mr. Pulteney in the preſent Caſe was, that he would ſell 


the Eſtate in Parcels ; but that Mr. Pulteney refuſed to do, 
and declared, that he would not fell the Eſtate at all, un- 
leſs he could fell the Whole. And thereupon Mr. Pulteney 
and York enter'd into the Agreement which has been men- 
tioned. Aſter this Agreement enter'd into, York took ſeve- 
ral Steps in order to carry it into Execution; and one of 
thoſe Steps was the Contract which he enter'd into with 
Dyer; and at the ſame Time York enter'd into ſeveral other 
Contracts with other Tenants of this Manor. As thele 


4 Con- 
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Contracts were enter di RY Mr. Pultency was then applied 


to in order to complete them. For this Purpoſe i it was de- 
fired of him, that he would ſend down to Mr. Davis an 
Abſtract of his Title, which he accordingly did. A Draught 
likewiſe was prepared by Blythman, who was Mr. Pulteney's 


Solicitor. The Draught was tent to Davis, and altered by 


bim; but Mr. Pulteney never agreed to thoſe Alterations 


that were made 1 in the Deed. 


And now the preſent Bill is baut by Dyer, in order 
to compel Mr. Pulteney ſpecifically to perform his Agree- 


ment, and at leaſt to have from him the 2001. which was 
paid to Tork in May 1735; and if no Decree could be had 


- againſt Mr. Pulteney, the Bill pray 'd, That a perſonal De- 


cree, by way of Satisfaction for not performing the Con- 


tract with the Plaintiff, might be had againſt the Admini- 


ſtratrix of York, and likewile that the might account for 
the 2001. 


His Lordſhip laid, That in order to determine the preſent 


Queſtions three Matters are proper to be conſidered. Firſt, 
Whether Mr. Pulteney ever gave an Authority to York to 
make theſe Contracts with Dyer, or any other of the Under- 


Tenants, for and on the Behalf of Mr. Pulteney? And 
8 ſecondly, Suppole he did not, as York had an 20 under 


the Article which Mr. Pulteney enter'd into with him, and 


as Dyer has an Intereſt under the Article which was en- 


ter'd into between him and Tork, Whether he is not inti- 
tled to ſtand in the Place of York, and to compel Mr. Pulte- 


ney to perform the Agreement which he enter'd into, in the 
ſame Manner as York himſelf could ? And in the laſt Place, 
Whether Dyer is not intitled to have a perſonal Decree 


againſt the Adminiſtratrix of Tork, by way of Satisfaction 
for Performance of the Contract which he and Tork enter d 


into? The firſt of cheſe Matters divides it {elf into two. Where 


In the firlt Place, Whether, by the Acts precedent to the 


Perſon ſhall 
be ſaid to 


Contract between Dyer and Tork, it appears that York had have an Au- 


an Authority to act as Agent for Mr. Pubyny, and on his 


thority to 


act as Agent 


Un 5 Behalf! 7 for an- her. 
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Penn Behalf? And ſecondly, Suppoſing he had not, Whether, 


be laid to by the ſubſequent Acts, which Mr. Pulteney or his Agent: 
contrm were a Party to, there has not been ſo fer a Confirma- 
ther has tion of the Contract which Dyer and York ipgaged in, that 
done, 5 TL” 5 . - a OD | 

Dyer will be intitled to compel Mr. Pulteney ſpecifically to 
perform his Agreement? With Regard to the firſt of theſe 
Inquiries, it muſt be determined by the Article which was 
enter'd into between Mr. Pulteney and York ; and it is neceſ- 

Conſtructi- ſary therefore to conſider the Terms of that Article. B 
N that Article York was to become the Purchaſer of the Eſtate 
Purchaſe of conditionally indeed, provided that he paid 10,0001. 
an Eltate. part of the Purchaſe- Money, by Midſummer, and the reſt 
of the Purchaſe-Money within two Years from the Time 
of the Contract; but even that Remainder of the Pur- 
chaſe-Money was not to be paid in leſs Sums than 10001. 
at a Time. There is not one Word in this Contract that 
gives the leaft Intimation, that York was to act as Agent 
for Mr. Pulteney. And it clearly appears, that as between 
Mr. Pulteney and him he was to become the Purchaſer. S0 
Wherea far indeed is true, that it was not intended, that he was 


Perſon ſhell 


bein 1 to continue Proprietor of the Eitate, becauſe it was ne- 
intended to ceſſary for him to ſell the Eſtate out again in ſmall Par- 


become the 


Pe. of cels, in order to raiſe the Sum of Money which he had 
an Eftate. agreed to pay Mr. Pulteney; but that Circumftance makes 


no Difference. It has been ſaid by the Counſel for the 
Plaintiff, that there is a Clauſe in this Article, by which 
Mr. Pulteney agrees to execute Conveyances of the Eſtate 
to the ſeveral Parties that ſhall become Contractors; and 
from thence an Argument has been drawn, that York was 

merely an Agent. And true indeed it is, that there is ſuch 
a Clauſe in the Article. But was that Concluſion to be 
drawn from it, it would over-throw the Intention of it; 

and the Conſequence of this is, that were it not for the 

Facts that have happened ſubſequent to this Contract, there 
is no Pretence to ſay, that Dyer could come againſt Mr. 

Pulteney, upon a Suppoſition that Mr. Pulteney contract- 
ed with him by the Agency of Tork ; and therefore it will 
be proper to be conſidered; whether the Tranſactions which 

uno, Ba Mr. 
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Mr. Pulteney or his Agents were a Party to, ſubſequent to 
the Contract between Dyer and York, will make any Diffe- 
rence in the preſent Caſe; and whether by thoſe Acts 
Mr. Pulteney has confirmed that Agreement. This will a 


good deal depend upon the Facts themſelves, and the Letters 


that were writ, And in the firſt Place it is proper to take 
Notice, that there has been no Act done by Mr. Pulteney, 
or any of his Agents, to confirm this Contract in particu- 
lar which Dyer and York ingaged in; but all thote Ads 


related to every one of thoſe Contracts equally. Now as 


to the Facts, one that has been relied upon is, That Mr. 


Pulteney was acquainted, that in the Contracts between rx 


and the Tenants it was ſpecified, that Tork contracted with 


them for and on the Behalf of Mr. Pulteney ; but then it 


appears by the Proofs, that Mr, Pulteney declared over and 


over, that York had no Authority to undertake for him 


nor will the Letters that have been writ affect Mr. Pulteney 


in the preſent Caſe. With Regard to the firſt of them it 
is indeed ſaid, that Mr. Blyzhman could think of no other 
way than by making the Conveyance from Mr. Pulteney to 
the Contractors by the Approbation of Tork. But no Ar- 


gument can be drawn from thence to ſhew, that in Equity 
be was not conſidered the Purchaſer of that Eſtate. By 


the original Contract he had not indeed the legal Title; 


veyance from Mr. Pulteney to the Contractors. But then 


and that was the Reaſon for intending to . the Con- 


Mr. Pulteney was to convey with the Conſent and Appro- 


bation of York ; which ſhews, that York was conſidered 


not as an Agent for Mr. Pulteney in this Matter. And this 


gives an Anſwer to the Objection ariſing from the firlt Let- 


ter; nor can any Objection of Weight ariſe from the ſe- 


cond Letter; that indeed does direct Mr. Dyer, and the reſt 
of the Contractors, to pay the Purchaſe-Money to Mr. Pul- 


teney; but that was no more than what Tork had agreed to 


by the original Contract. And with regard to the third 


Letter, no greater Objections ariſe from that than aroſe 
from the firſt. The next Thing proper to be conſidered 
will be the Draught of the Conveyance, that was made in 


the 
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the preſent Caſe. And with regard to that, it will be pro- 
per to conſider it in two Lights; ; one as it was ſettled by 


Blythman ; the other as it was altered by Davis. As this 
Draught was ſettled by Blythman, it is extremely clear, that 


York was not barely confider'd as an Agent in this Tranſ- 


action. The Conveyance, as has been before ſaid, was to 


have been made by Mr. Pulteney to the Contractors, with 
the Conſent and Approbation of York. It is ſaid to have 


been in Purſuance and Part Performance of the original 


Contract between Mr. Pulteney and Tork. And beſides, Tork 


was even to covenant, that the Eſtate was free from In- 


cumbrances made by him; which Clauſe manifeſtly ſpeaks, 
that York was conſidered more than an Agent. But as Da- 
Dis alter'd this Draught, the Cale would have been quite 

different, provided Mr. Pulteney had agreed to the Altera- 
tions which Davis made in this Draught; forche ſtruck out 


all the Parts of it, that related to York. But then Mr. 


| Pulteney refuſed to agree to the Draught as thus it was al- 


ter d. To conſider then the other Facts ſubſequent to the 


: original Contract, that have been made Uſe of as Argu- 
ments in the preſent Cale, to ſhew that Mr. Pulteney had 
confirmed what York had done. One of thoſe Facts fil. 


ed on has been Mr. Pulteney's ſending down an Abſtract of 
his Title ; but he could fe no leſs than that, and therefore 


no Inference of this Kind can be drawn from that; nor can 
any Concluſion of this Sort be made from Mr. Pulteney's 
bringing his Bill againſt York for a Performance of his Con- 

track. That Bill indeed he brought ſubſequent to the 
Time that the 10,000 J. ought to have been paid; and ſo 
far an Inference may be drawn from the bringing that Bill 


ſubſequent to that Time, that Mr. Pulteney did thereby 


diſpenſe with the Circumſtance of the 10,0001. not being 


paid ou the Day, as it ought. But as Mr. Pulteney by that 


Bill inſiſted, that Tork ſhould perform his Contract with 
him, by paying the 10, O00 J. it is impoſſible to imagine, 


that Mr. Pulteney has diſpenſed with the paying the 10,G00 /. 


atall; and Fr he, by his bringing the Bill, ſhould con- 


. 8 York has done, without having that Sum of Mo- 
RO 4 | ney 
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_ paid. kin, The bring ging that Bill imports the direct 
contrary, and ſhews, that Mr. Pulteney inſiſted, that the 
10,000 l. ſhould be paid him; fits a very {mall Part 
of that Sum has been paid even to this Day. Another 


Argument that has been made Uſe of upon this Part of the 


Caſe by the Plaintiff's Counſel, has been the Conveyance 
that Mr. Pulteney made to Watſon. And it has been ſaid, 
that by that Conveyance he impower'd Vatſon to convey 
this Eſtate in the Whole or in Parcels; and from thence an 
Argument has been urged, that Mr. Pulrency had changed 
his Deſign, which he had at firſt of ſelling the Whole 


of this Eſtate, or elſe not diſpoſing of any Part of it; but 


no ſuch Concluſion can be drawn from the Franic ion 


with Watſon. Mr. Pulteney, by his original Contract, was 


bound to convey to the ſeveral Purchaſers that ſhould be 
found for this Eſtate ; and as he was going to Spaw, there 


was a Neceſſity for his making a Conveyance of this Sort 


to a Truſtee, in order to able him to do the ſame Thing 
which Mr. Pulteney himſelf would have been bound to have 
done. Thus much may be proper to be ſaid in order to 
give a particular Anſwer to the ſeveral Facts in the preſent 
Caſe, from whence Arguments have been drawn to ſhew 


that thoſe Facts 1 to an abſolute Confirmation of 


the Contracts which York had ingaged in. But one Ob- 
ſervation may be made upon all of them, namely, that ſup- 
poling thoſe Ads are of a doubtful Maus, whether they 


amount to a Confirmation or no, the proper Conſtru- 


Cition to be put upon ſuch Acts i is, to endeavour to con- 
ſtrue them to be conſiſtent with the original written Agree- 
ment of the Parties, and not that they ſhould vary from! it. 
His Lordſhip ſaid, he would now conſider the ſecond Que- 
ſtion in the preſent Caſe, namely, that ſuppoſing the Plain- 
tiff is not intitled in his own Right to compel Mr. Pulteney 


to perform this Contract with him, yet whether he is not 


intitled to do ſo, as ſtanding in the Place of York? But 
his Lordſhip's Opinion was, that he was not. Did in- 
deed the Plaintiff ſubmit to ſtand in the Place of York in 
the Whole af the Agreement that Tork enter d into with 


XX Mr. 
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Fuly 12, 


Mr. Raben „, the Plaintiff would be intitled to ſtand in the 
Place of York for the Purpoſe that has been mentioned, 

vided the Terms of the Contract between the Plaintiff = 
York had been performed ; but that the Plaintift by no Means 
ſubmits to do. And as he does not, he cannot have this Pri- 
vilege ; nor are even the Terms of the Contract performed 
which the Plaintiff enter'd into with York. For it was an 


_ expreſs Condition of that Contract, that Purchaſes ſhould 


be found for three Fourths of the Value of this Eſtate ; 
whereas the Money which the ſeveral Purchaſes came to 
does not amount by 200 J. to the three Fourths even of 
the Value of the Eſtate, as it was fixed upon between Mr. 
Pulteney and York. And beſides, according to the Terms of 
that Contract between the Plaintiff and York, the three 
Fourths were to be computed according to the real Value of 
the Eſtate ; and it 1s proved, that the Eſtate is worth much 


more than that Sum. And as his Lordſhip was of this 
Opinion, that the Plaintiff was no way intitled to have a 
Decree for a ſpecifick Performance of the Agreement as 
againſt Mr. Pulteney, ſo he was of Opmion likewiſe, that 


48 againſt him he could have no Relief for the 200 J. that 


he paid. But with regard to this laſt Matter the Plaintiff 
is intitled to a perſonal Pecree out of Aﬀets againſt the Ad- 


miniſtratrix of Tork. And fo his Lordſhip was pleaſed to 
decree accordingly. 


% Dean and Chapter of Ely a and Sir 


$1107 Steward, 


; * HE Dean and Chapter of Ely were 1 of the Ma- 


nor of Lakenheath in the County of Sulfolk, and Sir 
Simeon Steward and his Anceſtors had been for two hundred 


_ Years together Leſſees under them. Within this Manor 


there was a great Quantity of Fen Land, conſiſting of 3 300 
Acres, called Stathold Fey. The 3 leaſed to Sir Simeon 


and his Anceſtors were conſtantly leaſed to them by two 


Indentures of the ſame Date; one of thoſe Indentures 
4 1 con- 
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TIP) a Warren which lay in one Part of this Manor 
called the Highlands, and the other contained certain Lands 
which lay within the Fen. To theſe Lands there were 
Rights of Common belonging, extending partly over the 


Fen, partly over the Highland. Beſides theſe two Eſtates 


which Sir Simeon's Family held of the Dean and Chapter, 


there were other Eſtates which they had, which lay with- 


in this Manor, of which they were ſeiſed in Fee, conſiſting 
partly of Freehold and partly of Copyhold ; particularly 
they were ſeiſed of fix Copyhold Tenements lying within 
the Fen, mix'd with the Fen Lands, which they held of 
the Dean and Chapter; ; and were likewiſe ſeiſed of Free- 


hold Eſtates lying in the Highlands. To the Copyhold 
Lands they had Rights of Common extending over the 


Fen; and to the Freehold Lands — of Common ex- 
tending over the N e 


In 1655 the Dean PR Chapter had a Mind to incloſe - 
600 Acres, Part of the Fen; and thereupon applied to 


the Commiſſioners of Sewers for Liberty for that Purpoſe. 
Sir Nicholas Steward, the Grandfather of Sir Simeon, op- 


poſed this Application of the Dean and Chapter. This 
occaſioned a Stop being put to it for ſome Time; and 
thereupon, on the Ninth of March in that ſame Year, the 


Dean and Chapter came to an Agreement with Sir Nicholas 
to the following Effect; That in Conſideration of a Fine 
* of.5301. the Dean 1 Chapter agreed, that they would 


„make Sir Nicholas a Leaſe of the Preniillis that he held 
„of them for {uch three Lives as Sir Nicholas ſhould no- 


«© minate. That Sir Nicholas ſhould, in Eaſter Week fol- 
„ lowing, conſent before the Commithoners of Sewers to 
the Paſſing of a Decree by them for the 600 Acres 


cc 


W before-mentioned. And farther, © The Dean and Chap- 
ter agreed, that they would allow Sir Nicholas ſuch a 


Cc 


cc 


Proportion of the 600 Acres for his Sheep-Walk, with 
a Walk which he was intitled to upon the 600 Acres, as 
they ſhould think fit; ; and Sir Nicholas was to deliver 5 
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1 | Deed of Purchaſe of the Leaſehold Eftate which he 


obtained during the Uſurpation. 


This Agreement being thus entered into, Sir Nicholas 
conſented to the Paſſing of the Decree. The Dean and 

Chapter thereupon had the 600 Acres allotted them, and 
a ſhort Time after the Dean ſigned a Paper to the follow- 
ing Effect, That the Dean and Chapter would ſend him 
x over a Ferſon to ſet him out 100 Acres, Part of the 600.” 
This being done, Sir Nicholas had Poſſeſſion of the 100 


Acres delivered to him accordingly; for theſe 100 Acres 


he and his Heirs paid a Rent of 50 s. per Annum to the 


preſent Time, to the Dean and Chapter; but no Leaſe 
was ever made to Sir Nicholas by the Dean and Chapter of 
theſe 100 Acres, nor was ever & Fine paid for them. 


In 1666 another Diſare arole between the Dean and 
Chapter and Sir Nicholas, before the Commiſſioners ; and 
then the Decree which was made was, that Sir Nicholas 
ſhould have an Allotment of another 200 Acres, Part of 
the Fen in Severalty, in Satisfaction of his Common 
which he claimed in Reſpect of his Copyhold Tenements 
before- mentioned; and er that Decree thoſe 200 Acres 
were conſtantly injoyed by him. Sir Nicholas died, and in 
1715 the Dean and Chapter renewed their Leaſe with 
Sir Simeon Steward, the Grandſon of Sir Nicholas, for Twenty- | 
one Years. This Leaſe was made by two Indentures in the 


ſame Manner that the former Leaſes were. And there 


was a Covenant in this Leaſe, as there was in all the 
former Leaſes, that at the End of the Term he ſhould 
leave the ſame Quantity of live and dead Stock as he 


ſhould receive; and that Stock was deſcribed by the Leaſe 
to be Sheep, Lambs and other Cattle; but the Fact Was, 
that at the Time this Leaſe was W he did receive 


no ſuch live or dead Stock. In this Leaſe there was a 


Covenant likewiſe, that he ſhould deliver to the Dean and 
Chapter a certain Number of Wethers every Year, at 


T 144. 
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and dead Stock upon the Premiſſes upon the Determination 
of this Leaſe, as he received at the Time of making his on thoſe Co- 
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1 


14d. a- piece, a certain Number of Rams at 12 4. and 
certain Number of Lambs at 4 4. and this Covenant was 


* 


lkewiſe the ſame as had been inſerted in all the former 


% 


In 17 36 this Leaſe expired, and Sir Simeon, not agree- 
ing with the Dean and Chapter about the Fine for the Re- 
newal, quitted the Poſſeſſion of the Premiſſes contained in the 


Leaſe ; but as ſome Diſputes aroſe between the Dean and 
Chapter and Sir Simeon, concerning what the Lands were 


which he ought to have delivered the Poſſeſſion of; and 
as the Dean and Chapter inſiſted, that they were intitled 
to have the Poſſeſſion of the 100 Acres before- mentioned 


as well as of the reſt; whereas Sir Simeon inſiſted, that he 


had a Right to them in Fee; and as other Diſputes arole 


between them touching the Right of Common, which Sir Si- 


meon claimed, and relating to the Breach of thoſe Covenants | 
that have been mentioned ; thereupon the preſent Bill 
was brought by the Dean and Chapter againſt Sir Simeon, in 


order to Rove thoſe Diſputes determined. 


Lord Gan ſaid, That there was a erent: Deal of 
Obſcurity in the preſent Caſe, by reaſon that the Dean 


and Chapter, in making their Leaſes, have adhered to the 
antient Deſcriptions in former Leaſes, without accommo- 


dating their Delcriptions to the Change that their Lands have 


received by the Improvements that have been of their E- 
| Rates, However it is incumbent upon this Court to make 


the heſt Determination they can in o dark an Affair. The 


firſt Queſtion proper to be conſidered in the preſent Caſe 


is in reſpect of the Covenant entered into by the Defen- 
dant in 1715. whereby he agreed to leave the ſame live 
The Remedy 


Leaſe, or to pay the Price of them. And the Point in- Farming 18 


ſiſted on is, that the Court ſhould make a Decree, that whereby the 


the Defendant ſhould perform this Covenant ſpecifically. . LR e 


to do Things 
1 he Stock is deſcribed by the Leaſe to conſiſt of Sheep, which were 


never in his 


* 1 | Lambs, Power to do. 
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Lambs, and other Cattle; and it is not to be controverted, 
but the Dean and Chapter have brought their Bill to have 
the Premiſſes ſurrendered up to them, according to the 
Covenant in the Leaſe; but that can only be ſo far as the 
Nature of the Thing will allow of; and this Part of the 
Caſe relating to this Covenant is a very particular one, 
His Lordſhip ſaid, he did not find that any Evidence was 
given, that at the Time of making this Leaſe there was 
any live or dead Stock upon the Premiſſes belonging to 
the Plaintiffs, or that at the Time of making any of the 
former Leaſes there was any ſuch Stock upon them; but 
it is inſiſted, that though no Evidence is given that thats. 
was any fach Stock, yet that the Defendarit by accepting 
the Leale by Indenture is concluded from ſaying, chat 
there was no ſuch Stock. The Fact it is probable was this. 
Before the Diſſolution of Monaſteries, the Poſſeſſions be- 
longing to the preſent Dean and Chapter belonged to a 
Monattery, who poſſibly might choole to hold the Premiſſes 
in their own Hands, or might not be able to let them with- 
out their furniſhing a Stock upon them; that might give 
Riſe to this Claule relating to the live and dead Stock being 
at firſt inſerted in their Leaſes; and when theſe Lands 
came into the Hands of the Dean and Chapter, they be- 
ing not by Statute allowed to make Leaſes of them with- 
out reſerving the ancient Rent, that might give occaſion to 
their Renewing of them in the {ame Form that they were 
at the 'Time they belonged to the Monaſtery ; ; and in ma- 
ny of theſe Sort of Leaſes there are Deicriptions of Build- 
ings upon Lands, which at the Time of making thoſe 
Where the Leaſes had no Exiſtence. But tho' there have beck ſuch 
, Be. Leaſes, wherein Covenants of that Kind have been inſert- 
 ſpecifickEx- eq, yet that is not a Reaſon, that the Court ſhould decree 


ecution of a 


Covenant in the Premiſſes to be delivered up with ſuch Buildings upon 
a Church them. In the preſent Cate, the Things contained in the 
Leaſe, 
Covenants are no Part of the real Eſtate of the Dean and 
Chapter's ; therefore it is not to be contended, that they 
were ſo to go as to be a perpetual Maintenance for them; ; 


they are in che Nature of the Thing liable to be waſted. 
AG ” | | The 


— — oifie es ** — — Ce. te. 
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The only Point inſiſted on with regard to this Part of the 
Caſe is, that this Eſtate has been long in the Family of the 
Defendant, and that it is to be preſumed, that at the 
Time they took theſe Leaſes at firſt, there was ſuch Stock 

upon the Land; but though that poſſibly might be the 
Caſe, yet that is not a Reaſon for decreeing a ſpecifick 


Execution of this Covenant in the preſent Cale. Decrees 
for the ſpecifick Execution of Agreements go upon quite 
different Foundations from ths which Actions at Law 


do. Therefore the Rule relating to theſe Sort of Decrees 
is, that they are in the Diſcretion of the Court; and if any 


extraordinary Hardſhip or Difficulty attends them, the 


Court does not decree a ſpecifick Performance of them; 
and was this Agreement to be carried into Execution In 
the preſent Cale, great Hardſhips might attend it, and it 


. might be almoſt impracticable to do it. The Hardſhip con- 


ſiſts in what his Lordſhip had before-mentioned, and the 


Impracticableneſs conſiſts in delivering Things of ſuch 
Prices; Wethers are to be delivered at 14 d. a-piece, Rams 


at 12d, and Lambs at 4 d. This thews, that with regard 


to this Part of the Caſe, the Bill muſt be diſmiſs'd Wade 
Prejudice to the Plaintiffs taking their Remedy at Law; but 


{ome other Parts of the Cile are of a very different Conli- 
deration, they relate to the real Eſtate of the Dean and Cha 


ter, which is proper for the Support of the Body. The firft 


Part of this Eſtate relates to the 100 Acres, Part of the 
500 Acres. And it is inſiſted on the Part of the Defendant, Where a 


1 Perſon's In- 
that this is Part of his Inheritance, and that he is not Leſ. tereſt in an 


ſee of thoſe Lands under the Dean and Chapter. It has Eſtate ſnall 


only be un- 


been ſaid, that at the Time the 600 Acres were allot- der a Leaſe, 


ted to the Plaintifis by the Decree of the Commillioners r 


the Anceſtors of the Defendant had a Fee in a Fold-courſe Fee. 


and a Right of Common belonging to ſome Copyhold Te- 
nements in the Fen; that thele 100 Acres were given the 


Anceltors of the Dofonderie 3 in Satisfaction of that Right ; 
and that he is intitled to the ſame Eſtate in theſe 100 
Acres as he had in the Right of Common. But his Lord 
thip's Opinion was, that the Defendant was only intitled 
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to thoſe Lands, as s Leſſee under the Dean and Chapter. in 
1655 the Dean and Chapter obtained of the Commiſſio- 


ners a Decree for the 600 Acres, of which the 100 Acres 
are Part; and his Lordſhip ſaid, he would conſider the Re- 
cital of that Decree, what it is which that Decree directs, 
and the Acts that have been done in Conſequence of it. 
Conſtruci- The Decree recites, that the Dean and Chapter had made 


on of a De- 


Wy ts. 


cree of Com- Application to them to have an Allotment of 600 Acres of 
_ miſſioners of Land, in order to improve the ſame; and whereas Sir 


. Nicholas Steward, and other the Inhabitants who had op- 


poſed the ſame, had now conſented thereto, the Decree 
thereupon directs, that the Dean and Chapter ſhall have 
the 600 Acres allotted them, diſcharged of all Intereſt of 
Common or other Eſtates which they might claim in thoſe. 


Lands. Upon this Decree, had there been nothing more in 


the Caſe, the Plaintiffs would have had a manifeſt Title to 


the Lands in Queſtion. But then the Defendant inſiſts 
upon an Agreement enter d into by the Dean and Chapter 
with Sir Nicholas on the 9th of March in that ſame Year, 
The Agreement is ligned Dean Wilford. The Purport ct the 
Agreement is; © Ir is agreed on Behalf of himſelf and 
© the Chapter, that in Conſideration of a Fine of 5300. 


the Dean ſhall ſezl to Sir Nicholas two Indentures of 


ee 


ce 


© them; that Sir Nicholas thereupon thall fignify his Con- 
« ſent before the Commiſlioners to the Paſſing of the De- 
„ erte for the 600 Acres to the Dean and Chapter ; ; and 
* that the Dean and Chapter would allow him ſuch a Pro- 
* portion for his Sheep-Walk and Common as they ſhould 


| ConſtruAi- “ think it.” And the Queſtion is, Whether Sir Nicholas 


on of an A- Was to have them as Leſſee under the Dean and Chapter, 


reement 
e by a Or as his Inheritance? And his Lordſhip's Opinion was, 


8 That he was to have them only as Leſſee. All the reſt of 


Whois pe the Agreement relates to him as Tenant; he was to have a 


ſons ſhall be Leaſe of the Lands which he before enjoyed under them, 
ſaid to have 


an Intereſt And that Renewal was to be for three Lives. Sir Nicholas was 


in Land only 4 con- 
as a Church- 


Leaſe, and not as an Inheritance. 


Leaſes for three ſuch Lives as Sir Nicholas {hall nominate 
of the Lands which he had enjoyed as Leſſee under. 
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conſenting to the Paſſirig of che Derree for the 600 Actes 


to the Dean and Chapter, and they were to allow him fuich 


4 Proportion of them for his Sheep-Walk and Common as 


they ſhould think fir. Now had he claimed: theſe 100 
Acres in his own Right, tis very ſtrange that the Agree- 
ment ſhould be, that he ſhould have ſuch Part of the 606 
Acres as they thought fit; this Expfeſſion ſhews, that 
the Meaning of the Agreement was, That whereas by 
the Dean and Chapter's incloſing 600 Acres, the Leaks 
which was going to be renewed to Sir Nicholas would not be 
ſo beneficial to him, by realon that he would loſe his Com- 


mon upon thoſe Acres which he uſed to have as Leſſee, he 


ſhould have the lame Right in the Lands that they were to 


allot him, as he before had: in the Common which he injoy'd 
from them. Then comes the other Paper, ſigned by the lame 


Dean; but that was no more than in Conſequence of the 
former Agreement. However, it has been ſaid, if the Fami- The Conſe- 
ly of Sir Nicholas were only Leſſees of theſe 100 Acres, How 


comes it to pals, that they were never inſerted in any 
Leaſes made by them? But his Lordſhip ſaid, there not 


all a long injoy'd under the Dean and Chapter. And as 


they are only impower d to make Leaſes for Twenty-one 


Years, poſſibly at firſt no Leates were made. Thus the Mat- 


ter reſted under this Agreement. But from the Nature of 


the Agreement, his Lordſhip {a1d, the Conſtruction of it, 


which he had mentioned, appears to be the real one. And 


quence of a 
Quantity of 
Land not 

being com- 


priſed in a 
being any Leaſes made of theſe Acres at firſt, may be ac- Leaſe, 


counted for under that Agreement. Sir Nicholas was to 
have a Leaſe, for three Lives, of the Lands which he had 


that is ſupported from the Evidence, that from the Time f 


that Agreement the Family of Sir Nicholas has conſtantly 
pay'd to the Dean and Chapter a Rent of 50 s. per Ann. 


for the 100 Acres. For theſe Reaſons his Lordſhip ſaid, 
that he ſhould decree the 100 Acres to be deliver Fg up to 


the Plaintifs. The next Queſtion ro be conſidered relates 


to the Right of Common claimed by the Defendant ; and 


as to that his Lordihips Opinion was, that by the —— 


2 2 made 


De Term. J. Trin. 1740. 
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made by the Commiſhoners in 1666 ; the Defendant was 
only barred of the Right of Common that he claimed in 


the Fen, and not of the Right of Common that he claimed 


in the Highlands ; the Commiſſioners by the ACt of Par- 


liament having no Authority to determine in relation to 
that. However, what the Nature of that Right of Com- 
mon is, which the Defendant is intitled to in the Highlands, is 


a Matter upon the Proofs uncertain ; for which Reaſon, as 
to that three Iſſues were directed. And ſo his D Was 
pleaſed to decree accordingly. 
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In CURIA CANCELLARLE. 


Crop and Norton. Monks. 


Of that Leaſehold Eſtate he was at that Time only 


ſeiſed to him and his Heirs, during his own Life; the two 
former Lives, which were inſerted in that Leaſe, being then 


N 1 72 1 Colonel Richard Norton was in Poſſeſſion of 
a Leaſehold Eſtate holden of the Biſhop of Wincheſter. 
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expired. On the 5th of December in that ſame Year, he writ 


a Letter to Colonel Thomas Norton, a Relation of his, per- 
ſuading him to renew that Leaſe inſtead of himſelf, and 121d, 
that he ſhould only deſire that his Life ſhould be continued 
in the Eſtate. That Letter had plainly a Reference to a for- 


mer Diſcourſe which had been upon that Subject between 


them, but what that Diſcourſe was did not appear. On 
the zd of January following another Letter was ſent from 


Colonel Richard Norton to Colonel Thomas Norton, perſua- 


ding him to do the ſame Thing; and on the 20th of that 


Inſtant, a third Letter paſſed to the like Effect. In that 


Letter, Notice was taken that Colonel Richard Norton had 


Writ a Letter upon the ſame Subject the Polt before; but 
: "m0 
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no Loch Letter could now be produced. In one of theſe 


Letters there was this Expreſſion, You may hope to find 


" much Favour from the preſent Biſhop, and thoſe after 


“ you.” On the 13th of Auguſt 1722 a Surrender was 
made of this Leaſe by Colonel Richard Norton to the Biſhop 


of Wintheſter, and on the ſame Day a new Leaſe was granted 


of the Premiſſes by the Biſhop to Colonel Richard Norton, 


and his Heirs, for three Lives. Colonel Thomas Norton paid 
the Fine to the Biſhop for this Renewal, amounting to 


15001. the Eſtates ud about the Value of 400 J. per Ann. 
On the Day following Colonel Richard Norton executed a 
Deed Poll, declaring the Truſt of the new Leaſe - and by 
this Deed the Truſt was declared to be for the Aae of 


himſelf for his Life, the Remainder in Truſt for Colonel 
Thomas Norton for his Life, the Remainder in Truſt for 
Richard, the only Son of Colonel Thomas Norton, which | 


Richard was then but ſeven Years old; at the End of this 


Ded there was a Covenant, that on the Delivery up of 
this Deed, Colonel Richard Norton would give to Colonel 


Thomas Norton, and his Son, any other Security, for the 


Injoyment of the Premiſſes aner his Deceaſe, as Counſel 
ſhall adviſe. To this Deed Colonel Richard Norton was 


the only Party, and Colonel Thomas Norton, as he {wore 


by his Anſwer, was never made privy to it til the Death 


1 Colonel Richard Norton in 1732. 


On the Death of Colonel . Norton, Colonel 5 
Thomas Norton entered into Poſſeſſion of this Eſtate; in 


1734 he made a Mortgage of it to Crop for about 3700 1. 
In the ſame Year he borrowed a farther Sum of Crop, 
amounting to about 5001. in order to get another Renew- 


al of this Leaſe, one of the Lives being at that Time 


dropt. In that ſame Vear this Renewal was accordingly 
obtained; the new Leaſe was made to continue during the 
three 2 of Colonel Thomas Norton, Richard Norton his 
Son, and Crop. But in order to obtain this Renewal, 


Thiſtlethwaite, who was the Heir at Law of Colonel 


Richard Norton, did not join in the Surrender of the old 
4 Leaſe. 
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_puſt 1722, which 
the Purchaſe of this 


by Crop, amountec 7 


be intitled to it after the Death of his Father, The 

ſent Bill was thereupon brought by Crop againſt Colonel 
Thomas Norton, Richard his Son and Thilllthwaite, i in order 
to compel Colonel Thomas Norton to go on with his Pur- 


There was a Croſs Bill broug ht by Richard Norton the Son 


| Bill, praying, that his Title might be eſtabliſhed under 


n 
— ne 
e N 
* 7 ee 8 


all the Deeds relating to this Eſtate might be brought be- 


his Conſideration, the- e ariſing upon the original Bill Party bas 
the other upon the Croſs Bill. The Queſtion on the ori- quitable 


ſpecifick Performance of the Articles. But that Queſtion the Court 
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TER that Surrender being made by Colonel Thomas Nor- 
ton only. 


In 1736 Colonel Thomas Norton wanted to ſell the 
whole Intereſt in this Leaſe to Crop. Upon that occaſion 
he delivered to Crop the Deed poll of the 14th of Au.. 

been mention'd; and before that 
Notice of it. The Contract for 
Eſtate proceeded; and the whole 
ding what was already advanced 
” to the Sum of 8200 J. This Con- 
tract for the Purchaſe reſted only upon Articles, the 
Conveyance of this Eſtate being not executed, by Reaſon 
that Richard Norton the Younger inſiſted, that he _ 


Time Crop had not A y 


Purchaſe-Money, 1 


chaſe, and that they might all join in the Conveyance. 
againſt his Father and 55 other Parties to the former 
the Deed poll of the 14th of Auguft 1722, and that 


fore a Maſter for late Cuſtody, for the Benefir of the 
reſpective Parties. 


Lord l ſaid, That there were two Queſtions for Though the 
? only an e- 


Title to an 


ginal Bill is, whether the Plaintiff is intitled to have & fa, yer 


b | will decree 
is to be thus underſtood, whether he: is intitled to this againſt hin 


Relief againſt Colonel Thomas Norton; for the Counſel for 2 freifick 


*erformance 


the Plaintiff have admitted # the Bar, that he Cannot have of Cove- 
ſuch Decree againſt Richard the Son; and had it not been n Þ 
Aa . | for had a 1 = 
Title to the | | 
Plate Where-ever it is impoſſible for the Party to perform his ORR? the Court will not 
decree a ſpecifick Performance of it, 
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for he Croſs Bill, the ordinal Bill as againſt Richard the | 
Son, his Lordſhip ſaid, he would have diſmiſſed at once; 1 
but as Richard the Son has brought his Croſs Bill, where | 
by he infifts, that he ſhall be intitled to this Eflate after 
the Death of his Father, the Queſtion on both Bills be | 
. comes proper to be conſidered with regard to him as well 
Where a as with regard to the other Defendants. This general | 
e erg Queſtion on the original Bill, namely, whether the Plain- 
rede che tiff is intitled to a Decree for a ſpecifick Performance of 
PE © Covenants, depends upon this, whether Thomas Norton is 
edel! intitled to the whole Intereſt in this Leaſehold Eſtate ; 
ene hecauſe if it appears, that Thomas Norton is not ſo intitled, 
the Court will not decree a ſpecifick Performance of Cove 
nants againſt him. That would be for this Court to de- 
cree him to do an Impoſlibility, which in thele Sort of 
Cafes it will never do, but will leave the Party to his Re- 
medy at Law. With regard to the Title of Thomas, it is 
admitted by the Counſel for the Plaintiff, that he is not 
intitled to the legal Intereſt ; and if he has not the legal 
Intereſt in it, the next Queſtion will be, whether or no he 
has the equitable one? If he has the equitable one, the 
Court will equally decree a ſpecifick Performance of the 
Contract, as if he had the legal Intereſt in the Eſtate, by 
directing him to procure the Truſtees to join in the Convey- 
ance. The Queſtion then will be, Whether he has ſuch 
_ equitable Intereſt in the whole of this Eſtate, or not? 
That depends upon two Queſtions, one the Circumſtan- 
ces of the Tranſaction between Colonel Richard Norton 
and Colonel Thomas Norton, with regard to- the Renewal 
of the Leaſe in 1722, and the Conſequences ariſing from 
the Circumſtances of that Tranſaction; the other the Deed- 
poll which was executed the Day after the Renewal. With 
ah to the firſt of theſe Queſtions, the Caſe is to this 
Effect; Colonel Richard Norton, at the Time of the 
Renewal of this Leaſe, wass the abſolute Owner of the 
old one. *Tis indeed true, that he had at that Time 
only his Life in that Eſtate. But this was a valuable E- 
ſtate; ; for it is admitted, that it was between 400 and 


! 500 J. 


* I II * > * 1 — 
r LSE or rs nn o —_— — ry 
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500 1. per Annum. And tho there was but one Life ſub- 
' ſiting in that Leaſe, yet he had a Power of renewing it. 
is indeed true, that he had not ſuch a Right of Renewal, 
as that he could have compelled the Biſhop to have re- 
newed ; but as between the Owner of the Eſtate and any 
bother Perſon this Power of Renewal is conſidered as a 


© Right and Intereſt, And that which ſhews that this 4s between 


ES . — Ws . theO f 
Power of Renewal is conſidered a Right and Intereſt, is the Ela 
that when {uch Eſtate is renewed, the Truſt of it ſhall be _— 5 
for the Benefit of thoſe that had the antient Intereſt in 1 


el In this Power of 
the Eſtate. In the preſent Caſe, Colonel Richard Norton Vengient i 
had this Right of Renewal in him. Colonel Thomas Nor- a Right and 
ton was a Relation of his, and Colonel Richard Norton had Intereſt. 

aà Kindnels for him; Colonel Richard Norton was not de- 
ſirous of renewing this Eſtate himſelf, but was willing that 

his Kinſman ſhould have the Benefit of it. Accordingly 

he permits him to renew, the other paying the Fine, which 
amounted to 1500 l. What was the original Propoſition When ſuch 
between them does not appear, becauſe no Witneſs is exa- . 
mined that gives Evidence of the Contents of it, and the TT rn 
Letters {peak only of a Renewal in general. One of theſe the Benefit = 
Letters bears Date the 2oth of Jan. 1721. and that Let- 7 et that | 
ter takes Notice of a former Letter being ſent the Poſt tient Intereſt | 
before, but no ſuch Letter is produced, the former Letter g 
produced bearing Date the zd of that Inſtant, which is 
leventeen Days before the other. But if all the Letters 

had been produced, tis not probable that they could have 

given a clear Account of the Agreement between the Par- 

ties relating to the Renewal. For the Letter of the 5th 

of December 1721, which was the firſt Letter that was 

wrote upon this Subject, takes up the Matter as a Thing 

that was known between them. All the Letters purport a 

Wiſh that Colonel Thomas Norton would come to an A- 
greement with the Biſhop, and adviſe him not to mils it. 

And there is an Expreſſion in one of the Letters, which 

may give ſome Light in ſo dark a Tranſaction concerning 

_ the Intent of the Parties, where the original Agreement be- 

tween them cannot be known; and that is, You ma 


* hope 


Ladies hdd 
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hope to find much Favour from the preſent Biſhop, and 
thoſe after you; which latter Words do ſeem to intimate 

as if {ome other Perſon was in the View of Colonel 
Richard Norton beſides Colonel Thomas Norton. On the 
The Conſi- 13th of Auguſt 1722 the Leaſe is renewed. What is 
rd fr the Conſideration of the Renewal expreſs'd in the re- 
the Renewal newed Leaſe? Merely the Surrender of the former Leaſe, 


of a Church- 


Leafs, is And in theſe Leaſes of Biſhops or Colleges no other Con- 
uſually no- ſideration is uſually expreſſed, though it is well known Y 
thing elfe | 9. = 


but the Sur- that there is another Conſideration in Fact, namely, the 
renderof the paying the Fine. The Fine in the preſent Cafe was indeed 

Leaſe, paid by Colonel Thomas Norton ; but in Point of Law the 

whole Intereſt in this Leaſe was in Colonel Richard Norton. 

But it has been ſaid at the Bar, and taken for granted, that 

though this was ſo, there would be a reſulting Truſt for 

the Benefit of Colonel Thomas Norton. But that his Lord- 

ſhip ſaid he could by no Means agree to. And if that was the 
ſingle Fact in the preſent Caſe, he ſhould be of a different | 
Opinion. The Ground upon which that Objection is 
founded is, that Colonel Thomas Norton pay'd the Fine. | 
And it is indeed true, that where a Purchaſe is made of a 3 
| Freehold Eſtate in the Name of one Man, and the Purchaſes | 

Money is pay'd by another, there ſhall be a reſulting Truſt 

for the Benefit of him who pays the Purchaſe- Money. But 
that is where the Whole of the Conſideration for making 
| the Conveyance paſſed from him who paid the Purchaſe | 
„ : 0. Money. And if that Rule of creating a reſulting Truſt 
of a Church- thould be extended where Part of the Conſideration mo- 
Leaie, ane ved from him in whole Name the Conveyance was taken, 
Lite out- all the Miichiets: would ariſe which the Statute of Frauds 
anus and Perjuries intended to prevent. Suppoſe two Perſons 


- 22; -. 2; cons 


ſents that B. were to purchaſe an Eſtate, and to club for the Conſidera- 
ſhall renew » , a E's . 
it, B. pay. tion Of it; ſuppoſe the Conveyance was taken in the Name 


os wet ine of one of them only, and it {hould recite, that the Whole 
Renewal. | | | { of 
The Leaſe 1s | | | | | 
= renewed in the Name of A. and B. pays the Fine; there ſhall not be a reſulting Truſt upon 

| ti renewed tee for the Denſroef r mT Tor e rome 

| Where there ſhall not be a reſulting Truſt for the Benefit of him that pay'd the Purchaſe- 


Money, by reaſon that Part of the Conſideration moved from him in whoſe Name the Conveys 
ance was taken. | | 3 
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of the I IRE was pay'd by the other, his Lord- get 


Part of the 
ſhip ſaid he did not know a Cale wherein it was ever deter- Conſidera- 


mined, that there could be a reſulting Truſt in Part of the veel 


from him in 


Eſtate for the Benefit of the other. The preſent Cafe comes whoſe Name 


the Convey- 
ance was ta- 


up to that. Here the Surrender of the old Leaſe was Part 


of the Conſideration, and a very material Part of it for the kn; there 


ſhall not be 
granting of the new one. That Part of the Conſideration a refutting 


moved from Colonel Richard Norton, in whoſe Name the I"u* 


renewed Leaſe is taken. And if the Matter had reſted of him that 


merely on this Part of the Caſe, it would have been far 1 


From clear, that here could have ariſen a reſulting Truſt for _ Mo- 


the Benefit of Colonel Thomas Norton. The next Queſtion 7 _ 
The Surren- 
proper to be confider'd in the preſent Cafe ariſes from der of an old 


the Deed Poll that has been mentioned. This Deed is all Church- 


Leaſe is a 
of it under the Hands of Colonel Richard Norton. This is material 


E plain Declaration of Truſt by a Truſtee having the legal ogy 


Conſidera- 


Eſtate in him, and e he had the Right to declare tion for the 
the Truſt of it. It has been ſaid, that he might have a cron Ag 


a new One. 


Right to do this as againſt Colonel Thinkas Norton, but not Tue Power 


as be etween Colonel 1 ds Norton and his Son. But there - declaring 


1s no Ground for {uch a Diſtinction; for in all Caſes he. Fares wal 


perly belongs 


chat has the legal Intereſt in an Eſtate i is the proper Perſon 0 a Truſtee, 


to declare the Truſt of it. It has been ſaid, that this was 


a private Deed kept in the Cloſet of Colonel Richard Norton, 


and that it does not appear to have been ever deliver'd to 
Colonel Thomas Norton. And it is {worn by the Anſwer 
of Colonel Thomas Norton, that he was never made pri- 
vy to this Deed till the Death of Colonel Richard Norton. 
This Part of the Anſwer has not been read, nor could it 


be read, by reaton that it was not Evidence. But conſider 


the Expreſſion in this Deed; it declares, That the Inten- 
tion of Colonel Richard None is and always was, that the 
laid Thomas Norton and his ſaid Son ſhould ſucceed him in 
the Enjoyment of his A Eſtate, and therefore for him- 
lelf and his Heirs, Oc. utterly renounces all Right to the 
Leale atoreſaid, 1 does thereby give them, the ſaid Tho- 
mas Morton and his Son ſucceſlively and their Heirs, the 
adoveiaid Leaſe, to be by them and every of them held, 
5 B b b pollel; 
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poſſeſſed and injoy d, with a Ripht, Title, Profits, Ge, 
thereto belonging, after his Deceale. And at the End of 


this Deed there is a Covenant, that on the Delivery up of 


this Deed Colonel Richard Norton will give to Colonel Tho- 


mas Norton and his Son any other Security for the Enjoy- 


ment of the Premiſſes after his Deceaſe, as Counſel ſhall 


adviſe. This Clauſe at the End of the Deed imports, 


that the Deed was made with an Intention to be deliver'd 
to Colonel Thomas Norton; but whether it was in Fact de- 
livered to him is not proved. It has been ſaid; That if 
Colonel Thomas Norton was not intended to be the abſolute 


Purchaſer of this Leaſe for his own Benefit, after the Death 
of Colonel Richard Norton, it is extraordinary, that he 
ſhould pay fo large a Fine as 1500. But conſidering that 

it is his Son, who is the Gainer by this as well as himſelt, 
there is nothing extraordinary in that at all. Thus the 


Matter ſtands with regard to the Peed Poll of the 14th of 


Auguſt 1722, In 1734 this Leaſe is renewed again, one 
of the Lives upon it being then dropped. At the Time that 


Leaſe was made, Thiſtlethwaite, who was the Heir at Law 


to Colonel Richard Norton, did not join in the Surrender : 


and therefore whether that new Leaſe will be good in 
Point of Law the Parties ought to conſider amongſt them- 
ſelves. From what has been laid, the Conſequence plainly is, is 
that with regard to the original Bill it muſt be difoilled: 
The next Queſtion ariſes upon the Croſs Bill. That Bill 
prays, amongſt other Things, that the Deeds relating to 


this Eſtate may be brought before a Maſter, in order to be 


made Uſe of for the Benefit of all Parties. With regard 
to this Part of the Cale it is inſiſted on by Crop, that f 6 
a Mortgagee upon this Eſtate, and that at the Time the 
Mortgage was made to him he had no Notice of the Deed- 
Poll of the 14th of Auguſt 17 22. And it is indeed true, 
that it does not appear, that at that Time he had any No- 
tice of this Deed. But then it is material to be oblerved, 

that it is not certain that he has the legal Eſtate in him, by 


* that Thiſtlethwaite did not join in the Surrender ot 


24. And though it has been aid, that ThiſHethwaite 
4 | eo Wal = 


r 


In Curia Cancellari 


3 
— > 4 * 


= Fleetwood and Templeman, Nun. 10. 
| 7 5 „ „ ; 5 5 | 


JN 1592 . Saunders and Mary his Wife made a Mort- 
I gage of an Eſtate, whereof the Husband was ſeiſed in the 
Right of his Wife, for 7351. And in that Deed of Mort- 
Lage there was a Covenant on the Part of the Husband and 
Wife, that they would, on or before Eaſter Term then 
next enſuing, levy a Fine of the Premiſſes for ſecuring the 
Title of the Mortgagee. In the Trinity Term following, 
and not before, the Fine was levied. This Mortgage was 
ſoon after aſſigned ro Templeman for a valuable Conſidera- 
tion. Afterwards, ir: Auguſt 1695, Saunders and his Wife 
executed a Leed, whereby, in Conſideration of about 10 l 
they releaſed to Templeman their Equity of Redemption, 
the Eftate being at that Time but 407. per Ann. And in 
the ſame Deed there was a Covenant on the Part of Saun- 
ders and his Wife, that the Fine which they had hereto- 
fore levied ſhould be for the ſtrengthening this Deed. Tem- 
pleman enter'd into the Poſſeſſion of this Eſtate, and laid 
out upon it pretty large Sums of Money; fo that by Im- 
provements it was now of the Value of 56 J. per Ann. 
In 1718 Saunders the Husband died, Mary the Wite furvi- 
ved. In 1727 the died, and then her Heir executed a 
Conveyance to Fleetwood, whereby he fold to him all his 
Intereſt in this Eſtate. The Conſideration Money mention- 
ed in this Deed was 811. One of the {ubicribing Witneſ- 
tes to this Conveyance ſwore, that at the Time of the Exe- 
cution 
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cution of it, he ſaw Gold paid down and that afterwitds 
he heard the Party, who executed it, acknowledge that 


. he received the whole 81 J. 


In 1737 the preſent Bill was [brag bin] Fleetwood a- 


gainſt the Defendant, in order to redeem this Eſtate. 


Lord Chancellor ſaid his Opinion was, that there was no 
ground for the Relief which the Plaintiff ſoug ht by his 
Bill. This is a Bill which is brought by a Purd.afer of an 


Equity of Redemption, ſuppoled to be out · ſtanding upon a 
Mortgage made in 1692. The Purchaſe was we in 
1735, of one who was never in Poſſeſſion, and whole | 
Anceſtors had not been in Poſſeſſion for a great Number 


of Years. The Nature of the Fact was in this Manner; 


In 1692, a Mortgage was made by a Husband and Wiſe 
"for 7854 Ih this Mortgage there was a Covenant on the 


Where a 

ſubſequent. 
Deed may 
declare the 


. Uſes of a 


Fine, 

A Deed is 
made and a 
Covenant 
therein in- 


* ſerted to le- 
vy a Fine 


the Ea/ter- 
Term or 


Part of the Husband and Wife, to levy a Fine of the Pre- 
miſſes on or before Eaſter Term then next following, in 
order to ſecure the Title of the Mortgagee. The Fine was 
not levied by that Time, but was levied in Trinity 'Term 


following. Templeman takes an Aſſignment of this Mort- 


gage, and in 1695 purchales a Releaſe of the Equity of 
Redemption from the Husband and Wife. And in that 


Deed there is a Covenant on the Part of the Husband and 
Wife, that the Fine before levied ſhould be for the 
Strengthning this Deed. His Lordſhip ſaid, he inclined to 
think in Point of Law, that as the Fine was not levied 
by the Time in which it was covenanted to be levied, the 
Fine could not operate to {trengthen the Deed of Mort- 
gage, but that it well might operate to ſtrengthen the 


Deed of 1695, and that that ſubſequent Deed might well : 
declare the Uſes of that Fine. The Caſe of Jones and 


Morley in the King's Bench, the Beginning of King Wil 
3 iam 


lowing, in order ſor the Strengthning that Deed. The Fine is not levied in that Term, but is 


levied the Trinity Ferm after. - Two Years after another Deed is made, and a Co enant therein 


inſerted, that the Fine ſhall be and enure to the Uſes of the ſecond Need. Lord Chancellor in- 
clined to think, that the Fine ſhould enure to the Uſes of the ſecond Deed, and not to the Ces 


of the firſt, 


2 5 
Ws. 
28 


— —ñö—̈—ů—. ſũ ———— ů ů — 


liam's Time, he believ'd was to that Purpoſe. If this was 

ſo, it makes an End of the preſent Queſtion by'ſhewing, 

that the Anceſtor of the Defendant was a Purchaſer of 

the Inheritance of this Eſtate. However, his Lordſhip 

ſaid, he would not determine the preſent Queſtion merely 

on this Point of Law, but upon the whole Circumſtances 

of the Caſe. . Suppoſe the Defendant was only the Repre- 5 Where a 5 
ſentative of a Mortgagee; there were ſtrong Objections a on 60 
againſt the Plaintift's being allowed to redeem him after 9 
great a Length of Time. The Plaintiff has by no Means gate by Rez- 
given à clear Proof even of his paying the Conſideration of pri of 
his Purchaſe. It is indeed true, that one of the fub{- ribing Time. 
Witneſſes lays, that he ſaw Gold paid at the Time of the What ſhall 


be ſaid 
Execution of the Deed, and that after the Execution ef it ang Sees 


to be a clear 


he heard the Vendor acknowledge, that he had receiv'd his Proof le 5 
Payment of 
Purchaſe- Money; but this is not ſuch a ſuſficient Proof of ws 


he Pur- 


the Payment of the Confideration-Money in a Deed as nem weed 
might have been expected. For theſe and ſome other Ede. 
Kea his Lordſhip 5 Open Was, that the Bill ought to 
be diſmiſſed with Got; ; and fo his , was pleaſed 


to decree accordingly. 


Martin and Savage.  Nevemb. 22, 
2 2 fe PO AT Er oe. : 

IN 1721 Iſaac Wells 92840 his Will, and thereby deviſed 

all his real Eſtate to Sarah, the Wife of Charles Savage, 
| who was one of his Siſters, ſubject nevertheleſs to the Pay- 
ment of 300 l. to n the Wife of Roger Martin, 
who was his other Siſter. In 1 he intermarried with 
Elizabeth, the Daughter of Sanford. Upon that 
Marriage he made a Settlement, whereby the Eſtate, which 
Was Gi 0 compriſed 1 in the Will, was ſettled upon him- 
ſelf for Life, the Remainder to his Wife for Life, the Re- 
mainder to Truſtees for 300 Years, the Remainder to their 
firſt and other Sons in Tail Male, the Remainder to their 
Daughters, and the Heirs of their Bodies, as Tenants in 
Common, the Remainder to Charles Savage before-men- 
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tioned, and to Phips, as T ruſlees for a Term bf 400 Years, 


the Remainder to his own right Heirs. The Truſt of the 
firſt Term was declared to be for the raifing Portions for 
younger Children; the Truft of the ſecond Term was de- 


clared to be for the raiſing 2001. to be diſpoſed of by E. 


lizabeth his Wife, in ſuch Manner as ſhe ſhould appoint, 
Elizabeth made her Will, and thereby bequeathed certain 


Shares in the 200 J. to particular Legatees; the reſt of 
it ſhe bequeathed to John Sanford, whom {ſhe made her 
Executor. Soon after ſhe died without Iſſue. Fohn San- 
ford was at that Time an Infant, and ſtill continued to be 


ſo; whereupon Adminiſtration during his Minority was 


granted to his Father Robert Sanford. After the Death of 
Elizabeth Wells, Tſaac her Husband declared, in the Prelence 


of one Witneſs, that the Will that he made in 1721 


| ſhould ſtand. After this Iſaac himſelf died; upon his 

Death Charles Savage entred into Poſſeſſion EF the real E- 
{tate of Jſaac Wells,. as one of the Truſtees of the Term of 
400 Years, and inſiſted likewiſe, that his Wife was inti- 


tled to the Inheritance of it, under the Will of 1721; 
this Claim of the Inheritance he made to Roger Martin 
and Elizabeth his Wife, at the Time he entred into the E- 


ſtate; but at the ſame Time told them, that he was wil- 
ling 10 pay them the 3001. deviſed to Elizabeth Martin by 
the Will of TJaac Wells, upon Terms that they would join 
in a Mortgage for the raiſing this Sum of 300 J. upon the 
Eſtate; that ſhe would join in a Fine for that Purpoſe, 
and by that Fine would releaſe all Right and Title to the 


Eſtate. Roger Martin and Elizabeth his Wife agreed, that 
they would do 1o. Accordingly in Hillary Term 1737 
à Fine was levied of the Premiſſes by Roger Martin and E- 


lizabeth his Wife, to Charles Savage and Sarah his Wife. - 


On the Ich of November following, 2 Deed of Mort- 


gage was made of the Premiſles, TREE Elizabeth Martin 


joined. And by Indentures of Leaſe and Releaſe, dated 


the 8th and gth of that Inſtant, executed by Elizabeth 


Martin, the Ae the Ules of — Fine to be for barring 
3 = - her 


1 
"4 
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her Right in the Premiſſes; but Roger her Husband refuſed N 
to make himſelf a Party to thoſe Deeds, 


— — * 2 JONI ts 
— N A a . . 
1 K.. . ro no —— 
— a 1 ＋ Sa 
—— 


The preſent Bill was brought by Roger Martin and Eli- 
zabeth his Wife againlt Charles Savage and Sarah his Wife, 
Phips, John Sanford and Robert his Father, praying that 
Charles Savage and Phips might raiſe the Sum of 2001. for the 
Benefit of John Sanford and the other Legatees mentioned 
in the Will of Elizabeth Wells ; that Charles and Sarah Sa- 
vage might come to an Account with the Plaintiffs for a 
Moiety of the Profits of this Eſtate, and that a Partition 
might be made between the Plaintifts and Charles and Sarah 
Savage. 3 
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Cord Chancellor ſaid, that undoubtedly a Declaration of If 1 
Uſes by the Husband alone is good of a Fine levied by join in a 
Husband and Wife, and he would not determine, that on Fine, _e 
| ; are the 


ſuch Fine a Declaration of Uſes by the Wife alone is void. Utes of it 
In the Caſe cited by the Counſel out of Coke's Reports, contra one 
| to the other, 


the Husband and Wife declared different Uſes of the Fine, neither 7767 + 
contradictory one to the other, and both were held to be e Ped 


rations of 


= If the Wife had levied the Fine alone in the pre- Uſes ſhall 
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{ent Caſe; to be ſure the Declaration of Ules by her only wr OD 
| | 13 5 Husband and 
would not have been good. But in the preſent Cale the wit join in. 


Husband and Wife joined in the Fine, and it would be e F 
hard to fay, that che Declaration of Uſes by the Wife dea dre . - 4 <N 
alone ſhould not prevail. However, if the preſent Cafe Js et - © == Ml 
had reſted merely upon this, his Lordſhip ſaid, he would bow far fuch+ , © 
have put it into another Method of Inquiry. But now it en e e, | 
appears, that the Plaintiff has a proper Ground of Relief, Will be. +» e 
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and that on the Head of Miſtake. Here was a Will made 12 . 

| g fe 5 | | f | : | e 3 FS ; * 1 

by Iſaac Wells in 1721, by which the Eſtate was given in- band alene , 
deed to Sarah, the Wife of Charles Savage; but that Will Jeers the oo neg, 


Was Fine levied 


| 5 FS by himſelf 
and his Wife, and there be no other Declaration of Uſes, ſuch Declaration of Uſes ſhould be good. 


If a Fine be levied by a Wife without her Husband, her Declaration alone of the Uſes will 
not be good, | | | 0 
A Min by his Will gives his Eſtate in Fee to one of his Sitters. After this he makes a Mar- Lars 1 
riage- Settlement, wherein he limits the Eſtate in ſtrict Settlement, though the Remainder is lie 
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mited to his own right Heirs, yet that Settlement ſhall be a Revocation of the whole Deviſe o ©/ ” 
the Siſter. | | | | | , 3 5414742 2 4 
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If a Will 
deviſing a 


Freehold E- 
ſtate is only 


republiſhed 


in the Pre- 


ſence of one 


Witneſs, 


ſuch Repub- 


lication is 


not good. 


was revoked by the Settlement afterwards made in 172 . 
It is indeed true, that this Will was republiſhed; but that 
Republication being only in the Preſence of one Witneſs 
could ſignify nothing. Here then, in Reality, was no Will 
in Being at the Time the Parties came to the Agreement 
among themſelves about levying a Fine of this Eſtate. 
That Agreement was founded upon a Miſtake, the Parties 
taking it for granted, that there was a Will in Being giving 


the Eſtate to the Wife of Savage, when there was none. 
For which Reaſon the Acts done under that Agreement 


muſt be fer aſide, as being founded upon a Miſtake ; and 


conlequently the W ite of the Plaintiff muſt be intitled to a 


Moiety of this Eſtate, and a Partition muſt be made of it 
in the ſame Manner as if no ſuch Agreement had been 
made. And ſo his Lordſhip was pleaſed ro decree accord- 


ingly. 


Nevemb. 28. 


Jeſſup and Duport. 


HE Bill charged, Thar Duport was the Owner of a 
Plantation in St. Chriſtophers; and that in 1738 


Bunnyo was the Tenant of it, under a Leaſe which was to 


living in England, who were Agents for Jeſſup, who lived 


expire in that ſame Year. The Bill farther charged, 


That in the Month of April in that Year, two Perſons 


at St. Chriſtophers, enter'd into a Contract with Duport to 


the following Effect. That Jeſſup ſhould take a Leaſe of 
* the Fe within ſix Months after the Contract; and 
that if he did not, he ſhould forfeit to Duport twenty⸗ 


five Gallons of Rum, to be delivered within one Month 


« after the fix Months expired.” The Bill charged, That 


Feſſup did not indeed offer to accept the' Leaſe within the 
lix Months mentioned in the Contract, but that he did 


ofter to accept it in Auguſt 1739, and that he wrote a 


Letter to his two Agents before the ſix Months expired, 


declaring to them, that he would accept of the Leaſe ac- 


cording to the Contract. The Bill charged, that Feſſup 
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all along intended to accept the L and that he pro- 
vided a Stock for that Purpoſe; but that notwithſtanding 
this Contract Duport came afterwards to an Agreement 
with Bunnyo, that Bunnyo ſhould hold over the Premiſſes; 
and thereupon the preſent Bill was brought by Jeſſup againſt 
Duport and Bunnyo, in order to have a ſpecifick Perform- 
ance of the Contract which Puport entered into with the 


two Agents of Feſſup. 


To this Bill Dupert and Bunnyo put in their Anſwers, 
and thereby admitted the Contract; but inſiſted, that as 
Feſſup lay by ſo long before he offer'd to accept the Leaſe, 


he ought not now to be allowed to require it. 


Theſe Anſwers being come in, the Plaintiff's Slice | 
preferred a Petition to. the Maſter of the Rolls, praying, 
That the Plaintiff might have Liberty to have a Commil- 
ſion to examine his Witneſſes at St. Chriſtophers; and to this 
Petition an Affidavit was annexed, made by the Solicitor 
in this general Manner, that ſuch Commiſſion was neceſ- 
{fary. Upon this Perition and Affidavit annexed his Ho- 
nour was pleaſed to orcker, that Duport ſhould have ſuch 5 
Commiſſion. 


Ir Was now mov'd, that that Order might be be | 
and chiefly for this Reaſon, Becauſe the Affidavit had not 
ſpecified any particular Realon why ſuch Commiſhon was 
neceſſary. 


4 chende ſaid his Opinion Was, That the 8 The Ground 


ought not to be diſcharged. The Ground for granting a por granting 
Commiſſion beyond Sea to examine Witneſſes muſt depend = a Commil- 


ſion beyond 


upon the ſpecial Circumſtances of the Cafe ; thoſe Circum- Sea to exa- 
ſtances may be diſcloſed upon Affidavit, or elſe they may e 
arile from the Nature of the Caſe it ſelf. In the preſent depend upon 
Caſe, had the Matter reſted merely upon the Affidavit, his de Pecid 


Circumſtan- 


1 d d 1 Lok ces of the 
| Caſe. 


Where there ſhall 8 ſaid to ; be ſufficient Circumſtances ariſing from the Nature of the Caſe, 
upon which a Commiſſion for examining Witneſſes beyond Sea ought to be granted. 
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The Cir- 


cumſtances 


Lordſhip ſaid, his ſhould have been of Opinion, that there 


on which a Were not 1 n ee diſcloſed in it ſufficient to warrant 


Commiſſion 


way de the granting ſuch Commiſſion upon it, becauſe it is an 


granted to Affidavit of the Solicitor, {wearing only in general, that ſuch 


examine 


Witneſſes Comraifhon is neceſſary, without laying before the Court 


beyond Sea, the Reaſons why it is ſo. The Solicitor by this Means takes 


may either 


be diſcloſed upon himſelf to judge of a Matter that does not belong to 
upon Aﬀida- him. But though the Affidavit is not ſufficient, yet there 


vit, or elſc 
they may are Circumſtances ariſing from the Nature of the preſent 


Tranſaction, by which it does appear, that ſuch Commil- 


the Nature 


ofthe Caſcit ſion is neceſſiry. This is a Bill that is brought in order to 


ſelf. 


bave a ſpecifick Performance of an Agreement; and in 
An Affidavit 


mode ys Every Bill of that Sort it is in the Diſeretion of the Court 


Solicitor in Whether they w ill decree a Performance of it or not. The 
this general 


Manne, Decreeing ſuch. Perſormance depends upon the Circumſtances 


. thata Com- of the Cafe, and does not ariſe merely upon the Face of 


miſſion to 


examine the Agreement; the Conſequence of which is, that in the 
Witneſſes 
beyond Sea 


preſent Cauſe theſe Circumſtances mult be inquired ; into; 
is neceſſary but many of them ariſe beyond Sea. It will be material, 
in the Cauſe, at the Hearing of the Caule, to be conſider” d, whether the 


a egreed upon, Was a Prejudice to Buport one of the Defen- 


Commu ion. (ants. Other Circumſtances of the fame Kind wall then be 
| nd if the 


Ground for prop er to be corſider'd, which aroſe beyond Sea. And as 


granting on the one Hand it mull not be laid down, that the Grant- 
uc An 


© miſſion ariſes ing ſuch Commiſhon is a Motion of Courſe ; ſo on the 
upon the Af. other Hand it muſt not be laid down, that the Party ap- 


fidavit, it 
ought to ſpe· Plying for ſuch Commiſſion mult ſhew, that there is an 


oy - * Share Necellity for it. Was that bh Cale on Motions 


Reaſons wby Of this Sort, the Court mult be obliged to determine the 
ſuch Com- 


ne © Cents of the Caule ; whereas in Gale of this Sort it is 


neceſſary. ſufficient to ſhew, that there is a probable Cauſe for the 
On Applica- granting ſuch . ; and ſuch probable Cauſe does 


tion for a 


Commigi- àppear to be in the preſent Caſe. And {o his 3 


on to exa- Was plealed to order according) 
mine Wit P : 2 Y- 


neſſes be- 


yond Sea, it is ſufficient to ſhew, that there is prob: ble Cauſe for the granting ſuch Commiſſion, 
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Hodg ſon ard Buſh. 


| 5 ” 
AL Jr Debt - e e e 


| A® the Marriage of Edward Buſſy with Gas his wi. 


he made a voluntary Settlement of a reverſionary 
Term to Truſtees, in Truſt to permit and ſuffer Grace to 


injoy the Profits tore? for her better Support during the 


Term, if ſhe ſhould fo long live; and from and after her 


ring the Remainder of the Term, if he ſhould ſo long 


Body of Grace by Edward begotten, their Executors, Ad- 
miniſtrators and Aſhgns ; and for want of ſuch Iflue the 


3 to permit Edward to enjoy the Profits thereof du- 


live; and after his Deceaſe in Truſt for the Heirs of the 


Remainder in Truſt for Henrietta Hodę ſon during the Re- 


mainder of the Term, if ſhe ſhould ſo long live; and after 


her Deceaſe in Truſt for her two Sons Milliam and Edward : 
Hodgſon, &c. After the making this Settlement Edward 


{urvived him. 


Buſſy died, having never had any Iſſue; Grace his Wife ö 


The preſent Bill was brought by Henrietta Hodgſon and 


her Husband, and likewiſe by Edward their Infant Son, 


againſt Grace Buſh and the Truſtees, in order to have che 


Deeds and Writings relating to this Term brought into 


that ſhould have an Intereſt 1 in it. 


Grace Buſſy intilted by bar: Anſwer, That ſhe was be- 


come intitled to the whole Benefit of the Term. This 
Caule came on to be heard in the laſt Term. ; 


Lord Chancellor thought it at that Time a Matter of ſome 
Difficulty, and order'd it to ſtand for Judgment as of to 
Day; and now his Lordſhip was pleaſed to deliver his Opi- 
nion in it. He ſaid, The general Queſtion is, Whether 
the” Plaintiffs are intitled to dave the Deeds and Writings 
relating to this Term brought into Court for the Benefit of 


all 


Court, to be depoſited there for the Benefit of all Parties . 
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all Parties that ſhall have an Intereſt in it? And that Que- 
ftion depends upon this, Whether the Plaintiffs have any 
Intereſt in this Term or not? To ſhew that they have not 


any Intereſt in it, the great Objection made on the Part 
of the Defendant Grace Buſh is, that the Limitation over, 


under which the Plaintiffs claim, is too remote to be ak 


lowed of. Two Arguments have been offered in order to 
ſupport this Objection; one, that as the Deed is penned, 
the Truſt of the Term wus to veſt, not in the Iſſue of Grace 


as Purchaſers, but in Grace herſelf only; the other, ſuppo- 


{ing che Iſſue were intended to be Purchaſers, yet if there 
had been Heirs 6f the Body of Grace, they would have 


taken the whole Benefit of the Remainder of the Term; | 


ſo that in that Caſe the Plaintiffs could have taken nothing; 
and though the Fact has happen'd, that there was no Iſſue, 
yet that Event cannot vary the Caſe. With regard to che 


firſt of theſe Arguments his Lordſhip ſaid his Opinion was, 
that the Heirs of the Body were intended to take as Ps 


chaſers, and conſequently that the whole Intereſt was not 


In the Caſe 0 
2 deſigned to veſt in Grace Buſſy the Defendant. It has been 


the Words admitted at the Bar, that the Words Heirs of the Body, or 


roar Iſſue may be Words of Purchaſe z Archer's Cale in Coke's 


conſtrued Reports is a ſtrong Authority for a Purpoſe ; and ſo is 


Words of 


Purchaſe, the Caſe of Liſle. and Gray, reported in Sir Thomas Jones 
plete. 11.4 2 Lev. 223, and Raymond 278. And though there 
"Deed plain- is a Difference in the Reports of that Caſe, whether that 


 Iy was, that Judgment was affirmed in the Exchequer Chamber or not; 


they ſhould 


beſo. yet in the Certificate of the Judges, made in the Caſe of 


Where the Legate and Sewel, Mr. Juſtice Tracy takes Notice, that he 


Loon 2 had looked into the Record of that Caſe, and found, that 
Dee a 


be to make the Judgment was afhrmed. In theſe two Caſes the Inte- 


a Man's 


reſt in Queſtion was a legal Inheritance, wherein the Words 
Heirs of his 


Body Pur- Heirs of the Body were conſtrued to be Words of Purchaſe, 


Auen ofthe and in the laſt of them theſe Words were inſerted in a 


remaining 


Intereſt in a Deed, Now if theſe Words hive been conſtrued to be 
Words of Purchate in the Cate of legal Inheritances, Which 


ruft of a Properly admit of Limitations in Tail, no Wonder 1s it, 
Term may that theſe Words f hould receive ſuch Conlfrud ion in the 


Term. 


How far hs 


be limited by 


Decd. . | Cale 
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Ca e f Terms for Years, which donot properly Hoke of ſuch 
Limitations. Several Cafes have been cited by the Counſel 
for the Plaintiffs, to ſhew that the Words Heirs of the Body 
ought to receive this Conſtruction in the preſent Cale ; par- 
ticularly the Caſe of Peacock and Spooner, Daffern and Good- 
man, and that of Webb and Webb, all reported in 2 Vern. 

But the Caſe of Webb and Webb is more fully reported in 
Williams, Vol. 1. There has been another Cafe cited to the 
| fame Purpoſe, which was that of Don and Merrifeld, heard 
at the Rolls the 27th of Ofober, the 4th of his preſent 
Majeſty ; there the Words in a Will were to this Effect. 


tem, All other my Leaſehold Eſtates I deviſe to the fol- 


« lowing Ules. To the Ule of C. for Life, the Remain- 
« der to my Brother S. for Life, the Remainder to the 


“ Heirs of the Body of my Brother S. and their Execu- 


«a 


© tors and Aſſigns.” It is indeed true, that the only 


Thing directed by the Decree was, that there ſhould be an 


Iſſue to try the Validity of the Deed, under which the 


Teſtator claimed. But it would have been to no Purpoſe 


to have directed that Iſſue, unleſs the Court had been of — 


Opinion, that the Limitation over to the Heirs of the Body 


was good by way of Purchale. Theſe Caſes relating to 


the Truſt of Terms, wherein the Words Heirs of the Body 


have received this Conſtruction of being Words of Purchaſe, i 


have been founded on the manifeſt and apparent: Intent of 
the Parties, that the Words ſhould receive this Conſtruction. 


It has been ſaid indeed, that theſe Caſes have only ariſen 
on Marriage Settlers or Wills, and that in theſe Caſes 


a greater Latitude of Conſtruction ought to be allowed of 


than in the preſent ore. With regard to the C aſe of Wills 


the Authority of Liſle and Gray, which has been cited, bh. 


a clear Anſwer to it. For that ſhews, that even in the 


Cafe of a Deed the Words Heirs of — Body ſhall be con- 
ſtrued Words of Purchale, where the 1 of the Deed 


plainly was, that they ſhould be ſo. As to the Caſe of 
Marriage Settlements the Obje Con indeed there is of more 
W eight; ; but there the Reaſon is, that the Conſtruction of 


Marriage Settlements and Marriage Proviſions (which are 


Eee 5 the 


* 
* 
— 22 


ä——ũ— eee amy — 


2 ——— 2 —. ... ̃ ͤ . ty nt Sno e Prue 
, rr n S e e * 


= — < * * 
SFS 
—ͤä—— bo ůͤů ů ——̃ —„—- 4 „ — oh 
8 


r 


——— n 
7 — —— mn dart — 


i 
it 
i 
! 
14 
't. 
1 
4 
: 
i 
FF 
735 
: BE 
IE 
d + 2 
++ 
1 
: 77 
4 
* Jos 
HS 
T8] 
1 
F. 
l 
1 
* 
* 
„ 
* 
| 


— 


* 
. oe i 
RN kama. Sac r 
„ 


3 


88 


— — eos P  —  __ — — — — - 
r 4 — - CROSS Fu akon wad gc * - = 
e ROT IIS NT Lott "II Gb oo bor was, 8 - : 

* . ˙¹ wm yt . Es poet 4 

Pr hy 


— — 


” 4 
1 P — 
—j 2 — 


198 


"Dy Farm, 5. 7 7 1740. 


the Caſes of Peacock nd Spooner, Dalfern and Prdnes: 


and that of Webb and Webb) all depend upon the Intention 
of the Parties appearing in the Deed; and if that had nor 


been the Ground of thoſe Reſolutions, the Foundation 
of them mult have failed, And in voluntary Aſſignments 


of Terms, if the Intention of the Parties clearly appeare, 


the Intention ought to prevail. And there 1s no other 


Difference between Marriage Settlements or Marriage Pro- 
viſions made upon a valuable Conſideration and voluntary 


Aſſignments of Terms, than that in the firſt Caſe the 
Goin wall ſometimes make a ſtronger and more favour- 
able Conſtruction to anſwer that Intention, than they will 
in the other. But if the Intention of the Parties mani- 
feſtly appears in the latter Caſe, the Inſtrument ſhall be con- 


ſtrued according to that Intention as well as in the former. 
The Queſtion then in the preſent Caſe is, whether the In- 


tent of the Parties does require, that the Deed ſhould re- 
ceive this Conſtruction, that the Words Heirs of the Body 


| ſhould be Words of Purchaſe ? And his Lordſhip's Opz 
nion was, that it did. It requires this more ſtrongly than 


in any one of the printed Cates that have been cited. The 
Limitation to the Heirs of the Body ought to be conſtru- 
ed here in the ſame Manner as if the firſt Limitation had 
been to the Wife for Life only. The Eſtate is given to 
the Truſtees, in Truſt to permit and ſuffer Grace to en- 
joy the Profits thereof for her better Support during the 
Term, if the ſhould ſo long live. Thele affirmative Words 


imply a Negative, that Grace Buſſy was not to have the 


Profits any longer than for her Life. And where the 
Words are any Thing to that Import, implying a Nega- 


oy that the firſt Taker was to have no more than an 


Eſtate for Life, that has been held to be a Reaſon for ma- 


king the Words Heirs of the Body to be Words of Purchaſe. 
To "this Purpoſe there is a Cale cited by Lord Hale, in 


the Caſe of King and Melling, where the Words were Er 
non aliter. And to the like Purpoſe was the Caſe of Bac- 
chus and Wells, Hill. 12. of the late Queen. The next Set 
of Words, from which an Argument may be drawn to ſhew 
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* 
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this intent in | the preſent Caſe; are the Words of he very When ever 
the Remain- 
Limitation itſelf to the Heirs of the Body. That Limita- 


der of a 


tion is in Truft for the Heirs of the Body of Grace, by Fd. m i, 0 
ward begotten, their Executors, Adminiſtrators and Af- Perſon's 
ſigns. I heſe Words are a Declaration of the Intention of Here of his 


Body, their 
the Party, that the Executors of the Heirs of the Body Executor 


ſhould take this Term, and that the Executors of the Wife guathemini. 


E ſtrators, that 


ſhould not; and it amounts to an expreſs Declaration to is a Reaſon 


TD . Z 
veſt the whole Property of the Remainder of the Term in ing d 


ng the 
the Heirs of the Body; and that it ſhould not be in Grace. Words Hir, 


the Body 
This Clauſe is likewiſe a Proof, that the Intention of the 82 


Parties was not, that the Term {hould go to all the Heirs f Purchaſe. 


of the Body in Succeſſion, but that it ſhould veſt in one bake oben . 


of them only, that it mould go to his perſonal Repreſen- ge ger of a 


ratives, and that it ſhould not go to. any other Heirs of miteg 5 


the Body. The Reaſon why the Words Heirs of the Body gl. Heirs irs of the 
have in other Cates been conſtrued to give the whole Pk? 4 


n, their 


Term to the firſt Taker is, that under theſe Words the Executors, 


Intent of the Party appears, that all the Heirs of the Bo- wor, « fla 


tors, it ſhall 
dy ſhould take in infinitum. But in the preſent Caſe ſuch not g0 to all 


the Heirs of 
an Intention is excluded by Reaſon of the Word Executors. a Body ſuc- 
With Regard to the ſecond Argument made Uſe of in Sup- ned one 


after ano- 


port of the Objection that has been mentioned, his Lord- ther, but on- 
thip's Opinion was, that under the Event that has happen- eee 


them, and 


ed of there being no Iſſue of the Body of Grace Buſſp, by hie perſonal : 
Edward begotten, the Plaintifts are well intitled to the Be- — a 
nefit of the Remainder. There is no Danger in this Caſe where 2 


of a Perpetuity. The Event of there being Iffue, or not, Perſon may 


take Benefit 
mult be known within ten Months after the Life in Being. of the Limi- 


The allowing ſuch a Remainder as this to be good, under tien oer 


ofa Term by 
{uch a Contingency as this, is agreeable to the Caſes of Reaſon of x 


Stanley and Lee, Sabarton and Sabarton, Luſon and Groſve- e e 


ner, and that of Higgins and Derby, reported in Salkeld ; there being 
and 0 his Lerdſhip- was plealed to decree accordingly. — 


5 7 1 Bourne 


1 
of 
* 
* 
7 
4 
$ 
|} 
. 
3, 
7 
T6 
+1 
31 
. 
! 

. 

1 

» 

14 
1 
} 

} 
60 
14 

LY 
+0 
i z 
th 
41 
. 
N 
I! 
12] 

2 

170 

Cj 

1 

v3 + 

4m 

i 

N 

1981 
N 1 

1 

1 
Mi 
10 

* 

1. 
815 
7; $5 
i . 
N + 
1 
. 
bf 
UTR 
1 
vi 
WES >; 
k 0 
1 1 
4 $ 
1 
* 55 
1 
[1 125 

we 2 | 

7 

* > 
1 
4 
1 
1 
1 8 
$i 
& 
* 
{If 
"Ti 
5 
4 
9 
143 
A. 
q 
188 
* Al 
” ii 
4 
£ 49 
7 
1. 
*F1 
'4H 
11 
„ 
; ; 
' 3 
4 
8 
| $, 
Þ 
? 
. 
3.08 
11 
þ 
| % 
' 7 


1 
Ti 
11 
15 
A 
28 
$1 
heb 
* 
15 
* 

7 

i 


De Term. J. Mich. 1740. 


Bourne and Dodſon. 


P- ELE, who was à Merchant trading to New England, 


at different Times borrowed ſeveral Sums of Money 


of Dodſon. On the 27th of September 1732, the Securi- 


ties for thole Sums of Money were cancelled, and one 
Bond and Warrant of Attorney to confels a Judgment 
were given in the Room of them for 5050 I. On the 2d 
of October following Peele made an Aſſignment to Dodſon 


- of a certain Part of his Effe Cts, by Way of Security for 
' 87501]. On the 10th of January ban n there was an 


Indorſement made on the Back of that Deed, that it 


ſhould ſtand as a Security for 93 50 Il. And at the ſame 
Time it was agreed, that it ſhould farther ſtand as a 
gecurity for 1000 J. more, if that Sum ſhould afterwards 


be advanced. On the 2 1ſt of April 1733 a Memorandum 
was made, that that Sum was advanced accordingly. On 


the 1ſt of June following another Aſſignment was made 
by Way of Security for 1776 J. In May 1734 theſe Se- 


curities were cancelled, and a new Aſlignment made by 
Way of Security for 10, 500 l. to carry Intereſt from the 
December following. This Aſlignment contained, amongſt 
other Things, two Ships and {ome other Effects belonging to 
Peele, which were all of them then in New England. Dodſon 


ſwore by his Anſwer, that the Sum of 10, 500 l. was made 


up in the Manner following; 10,000 J. Part thereof was 
due, as he ſwore, the December precedent 3 ; at the Time 


of executing the Deed there was 2 50 J. due for Intereſt, 


and the remaining Part of the Sum was made up of Inte- 
reſt computed to be due the December following. His An- 


ſwer indeed was not very clear in letting out the Conſide- 


ration of this Deed to have aroſe in this Manner; but this 
was the molt natural Conſtruction of the Anſwer that 
could well be made.  Howerers upon the Face of the 


Deed it was ſaid be made in Conſideration of 


10, 500 J. then in Hand paid, and there was a Receipt on 
4 | e ——— 2 
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the Back of the Deed, purporting that that Sum was then 


received. On this Deed there was an Indorſement of there 


being 800 l. more advanced; Grew and Harriſon were the 
ſubſcribing Witneſſes to this Deed, and likewiſe to the 


former Securities. Harriſon was dead at the Time that the 
preſent Suit was commenced. Grew was examined in Re- 


lation to the Conſideration of theſe ſeveral Deeds. Upon 
his Examination he {wore, that he remembered particular- 
ly, that at the Time the Deed of Octob. 1732 was made, 
at the Time the Deed of April 1733 was made, and at the 
Time the laſt mentioned Deed of May 1734 was made, 


Peele acknowledged the Receipt of all the ſeveral Sums for 
which thoſe Deeds were made 2 Security. In 1734 one 


of the Ships. returned home, and in December following 
the other Ship did fo likewiſe. As ſoon as theſe Ships 


were ſo returned, Dodſon gave a Letter of Attorney to 
Peele, impowering him to diſpoſe of the Effects that were 
on board theſe Ships, for the Benefit of Dodſon; and Peele 
agreed by the ſame Inſtrument, that he would account to 
Dodſon accordingly. Under this Letter of Attorney, Peele 
all along acted as if he was the Owner of the Ships and 
Cargo. A Servant of Prele's was examined in this Cauſe, 
and he ſwore that on the 1 4th of February 1734 Peele 
left his Houſe, and never returned again; on rh 15th of 
that Inſtant Peele went to the Houſe of Latham, and told 


him he was forced to hide, and defired him to carry two 


Bank-Notes of 400 J. each to Dodſon, towards Payment of 


Part of his Debts. On the 17th of that Inſtant Latham 
carried the Notes to Dodſon. But it did not appear, that 
Dodſon, at the Time he received them, had any No- 
tice that Peele was become a Bankrupt. 


The ul Bill was brought by the Aſſignees under 
the Commiſſion of Bankruptcy againſt Dodſon and Peele, 


praying that the Deed of May 1734 might be ſet aſide as 
being void againſt the Plaintiffs, or at leaſt that it might 


only ſtand as a Security for ſo much Money as Thould ap- 


rom to be bona fide advanced. 


CCC 


„ 


202 De Term. F. Mich. 1740. 


Lord Chancellor ſaid, there were three Queſtions in 
the preſent Caſe proper for his Conſideration. 1ſt, Whe- 
ther that Part of the Aſſignment of May 1734, which 

related to the Ships, is not void by the Statute of 21 Fac. 

c. 19. ſec. 10, 11? 2dly, Suppoling the Whole of the Aſ- 
lignment is good in Point of Law notwithſtanding that Sta- 

tute, for what Sums that Aſſignment ſhall ſtand a Security ? 

And 3dly, Whether Dodſon is intitled to the Bank - Notes that 

What Af, were ſent to him? With regard to the firſt of theſe Que- 


ſignment 


male by a tions, his Lordſhip ſaid it was a Point of great Conſequence, 


Peron be- and he did not remember any one Caſe that was ever deter- 


fore his 


© Bankruptcy mined upon that Statute. The only Cafe that has been cited 


is not * by the Counſel, was that of Stephens and Soale, determined 
6.19. ſ.10, by Lord Talbot. The Words of the Act are, © And for that 
ar. to © jt often falls out, that many Perſons before they become 
in the Poſ- © Bankrupts do convey their Goods to other Men upon 
Gabon ce good Conſideration, yet ſtill do keep the ſame, and are 
* reputed the Owners thereof, and diſpoſe of the ſame 
as their own, be it enacted, That if at any Time 
hereafter any Perſon or Perſons ſhall become Bankrupt, 
« and at {ſuch Time as they ſhall become Bankrupt ſhall, 
by the Conſent and Permiſſion of the true Owner and 
% Proprietor, have in their Poſſeſſion, Order and Diſpo- 
lition, any Goods or Chattels whereof 'they ſhall be re- 
puted Owners, and take upon them the Sale, Alteration 
or Diſpoſition as Owners, that in every ſuch Caſe the 
Commiſſioners, or the greater Part of them, ſhall have 
Power to fell and diſpoſe the ſame to and for the Bene- 
* fit of the Creditors which {hall ſeek Relief by the Com- 
mifſſion, as fully as any other Part of the Eſtate of the 
„ Bankrupt.” It has been inſiſted, that an Aſſign- 
. ment by Way of Mortgage is within the Meaning of 
this Claule of the Act. But his Lordſhip ſaid he 
very much doubted whether it was. The Words of 
the Recital are, © For that it often falls out that 
© many Perſons before they become Bankrupts, do 
* convey their Goods to other Men.” And it has been 
1 truly 


Time of his © 
Bankruptcy. 4 


(0 
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truly obſerved at the Bar, that theſe Words rather ſeem to 
import an abſolute Aſſignment than an Aſſignment by way 
of Mortgage. A Mortgage in this Court is conſidered 
merely as a Pledge; and the enacting Clauſe ſpeaks of the 
Bankrupt's retaining the Poſſeſſion of the Goods with the 
Conſent of the Proprietary. Who is the Proprietary ? Is 
it the Pawnor or the Pawnee ? In Conſideration of this 
Court it muſt be the Pawnor. The other has only a ſpecial 
Property for a particular Purpoſe, ſubject to a Redemption. 
So even at Law, the Perſon that pledges Goods is conſider- 
ed as having the abſolute Property. If theſe Things are 
ſo, Peele in the preſent Cale muſt be conſidered as the 
Owner of the Ships himſelf, and he injoyed the Poſſeſſion 
of them by the Conſent of another, who had only a ſpe- 
_ cial Property in them. Was that the true Conſtruction of 
the Act which is contended for on the Part of the Plaintiffs, 

the Queſtion mult often have been determined in their Fa- 
vour. For nothing is more common than to make Secu- 
rities of Ships, and notwithſtanding that, for the Party ma- 
king the Security, to retain the Poſſeſhon of them. So 
likewiſe Bills of Sale are often made of Goods beyond Sea, 
and yet the Poſſeſſion of thole Goods continues in the 
Hands of their Factors. In Trinity Vacation 1725 there 
was the Caſe of Facob and Shephard to the following Ef- Where E- 
fect. That was a Bill brought by Aſſignees under a Com- du all 


not interpoſe 


miſſion of Bankruptcy, to ſet atide a Deed on the Head to ſet afide a 


Deed execu- 


of Fraud, which was executed by the Bankrupt. The ted by a Per. 

Fact of that Caſe was to the following Effect. Lee, a fon befor his 
2 be | . Commilttin 

ſhort Time before his Bankruptcy, made a Bill of Sale of an Actef 

Part of his Effects to two or three of his Creditors, in Truſt Bankruptcy. 
that out of the Money ariling therefrom they ſhould pay Where = 

5 O g My | Deed execu- 

themſelves, and ſuch other Creditors as Lee ſhould ap- ted by a Fer- 


point. A Bill was brought in order to ſet aſide this Bill bn before be 


commits an 


of Sale. T'wo Queſtions there aroſe; one, Whether the Actof Bank. 


Deed could be ſet aſide on the Head of actual Fraud? the te fall 


2 78 | not be ſaid 
other, ſuppoſing there was not actual Fraud, Whether AA g 
Fo] | | | | 5 dulent a- 
| | 1c gainſt his 
| | Creditors, 
Where a Deed made by a Perſon of a great Part of his Effects, in order to give a Preference to 
ſome of his Creditors before others of them, ſhall be ſaid to amount to an Act of Bankruptcy. 
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it aul not be ſet aſide on the Account of its being made 
in Fraud of the Laws concerning Bankrupts, by reaſon of 
its Tendency to prevent that equitable Diſtribution of the 


Bankrupt's Eſtate, which thoſe Laws require? This Cauſe 


was firſt of all heard at the Rolls, and his Honour 


was of Opinion, that there did not appear to be actual 
Fraud, but that the Deed ought to be {er aſide by reaſon 


of its tending to prevent that equitable Diſtribution of the 


Bankrupt's Effects, which the Laws relating to Bankrupts 


require; and for that Reaſon his Honour fer alle the Deed. 
From this Decree there was an Appeal before Lord 
King in the Michaelmas Term following. That Chancellor 
was of Opinion, That there was no Ground for a Court of 


Equity to interpoſe, in Relation to the ſetting aſide that 


Deed; that it ought to take its Fate here as it would at 


Law; ; namely, if a Court of Law would adjudge the Deed 


to be 2000 that it ought to be adjudged to be void in Equi- | 


ty; but if a Court of Law would adjudge it to be 


good, that it ought to be adjudged good in a Court of 


N likewiſe. But that Chancellor {aid farther, That 
conſidering Lee had by this Bill of Sale diſpoſed of fo great 
a Part of his Effects, and that with an Intention of de- 


frauding ſeveral of his Creditors, poſſibly the Execution of 


that Deed might of it ſelf amount to an Act of Bankrupt- 


cy. For which Reaſon an Iſſue was there directed to try 
whether, by the Execution of that Deed, the Party did 


not become a Bankrupt. From this Caſe his Lordſhip 


ſaid this Inference might be drawn, that if the Court had 
any Notion at that Time, that - 


the Directions that were there given would have been out : 


of the Cale. For which Reaſon his Lordſhip {aid he did 


believe, that till the Caſe of Stephens and Soale, which has 


been cited, it was never imagined, that ſuch a Cale as the 
preſent one could be within the Relief of this Act of Parli- 
ament. And his Lordſhip ſaid, it was not fit that ſo conſi- 


derable a Queſtion as this, ariſing upon ſuch an Act of Par- 


I liament, 


s 
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liament, {hould be determined in this Court, but it ought 
to be tried at Law; for which Reaſon an Iſſue muſt be di- 
rected to try this Point; and the proper Method of trying 
it will be in a feigned Action, and not in an Action of 
Trover. The next Queſtion proper to be conſidered ariſes _ 
upon the Deed of May 1734; and the Queſtion is, Whe- Where a 
ther the Objections, made by the Counſel for the Plaintiff, Lan wit 
to this Deed are of ſuch a Nature as to make it proper to direct that 
inquire into the Conſideration of that Deed? And his m—— 
Lordſhip's Opinion was, That the Objections to it were fo com pe 
ſtrong, as to make it proper that an Inquiry ſhould be Deed ſhalt 

made concerning the Quantum of the Conſideration upon be inquir d 


: | | into by rea- 
which that Deed was made. Conſider the Nature of the wn that the 


preſent Caſe. Here are Debts inſiſted to be growing for a e ger 
great Length of Time from Peele to Dodſon. No one Ac- faid to have 
count is pretended to have been ſtated. This Deed of May mat Cong. 
1734 recites that 10, 500 J. was then in Hand paid, which deration 

is contrary to the Fact as is agreed on all Hands; and bees one na 
therefore there is a Neceſſity to enter into the Cale to fee dn ano. 
what the true Conſideration really was. On the 27th of 
| September 1732 the Securities for the Sums that were then 

due were cancelled, and one Bond and Letter of Attorne 

to confeſs a Judgment were given in the Room of them for 

50 50 l. On the 2d of October following Peele made an 
Aſſignment to Dodſon of certain Parts of his Effects, by 

way of Security for 8750 l. On the 1oth of January 
following there was an Indorſement made on the Back of 
that Deed, that it ſhould ſtand as a Security for 93501. 

and at the ſame Time it was agreed, that it {hould farther 
ſtand as a Security for 1000 J. more, if that Sum ſhould 
afterwards be advanced. On the 2 1ſt of April 1733 a Memo- 
randum was made, that that Sum was advanced accordingly, 

On the iſt of June following another Aſlignment was made 

by way of Security for 1776 1. The Suddennels of theſe 
Securities one upon another, the Growth of the Sums, the 

very Acts themſelves ſpeak, that there is a Neceſſity here, 

that the Conſideration of them {ſhould be inquired into. 

And where Securities have been accumulated fo frequently 


G 8 8 one 


Which was 
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one upon another, that has been a Reaſon for directing ſuch 
an Inquiry. And what is the Proof that is made here of 
actual Payment of the Conſideration- Money? Grew. and 
Harriſon were the ſubicribing Witneſſes to this Deed, and 
likewiſe to the former Securities. Harriſon was dead at the 
Time that the preſent Suit was commenced. Grew was 
examined in relation to the Conſideration of theſe ſeveral 
Deeds, Upon his Examination he {wore, that he remem- 
ber'd particularly, that at the Time the Deed of October 
1732 was made, at the Time the Deed of April 1733 was 
made, and at the Time the laſt mentioned Deed of May 
1734 was mide, Peele acknowledged the Receipt of all the 
the {ſeveral Sums for which thoſe Deeds were made a Secu- 
rity. But that is impoſſible to be true; for at the Time 
the Deed of May 1734 was made, according to Dodſon's 
own Account of the Matter, Half a Year's Intereſt was 
added to the Principal, which Halt Year's Intereſt was not 
due till the December following. And that Circumſtance 
of Intereſt being accumulated before it became due, has 
been an Ingredient for inquiring into the Conſideration of 
a Security; though it is true in che preſent Caſe, that the 
whole Sum of 10, 500 J. was not to carry Intereſt till the 
December following. In the Cate of Sir Thomas Meyrs, be- 
fore Lord Harcourt, a Circumſtance of this Sort was laid 
hold of; and as this Obtervation may be made on the 
Deed of May 1734, conſider how this operates on the for- 
When the mer Securities. It is an Argument, that great Part of the 
age Conkideration of thote Securities was made up of accumus 
Security ap- lated Intereſt. And when the preſent Caſe is attended 
8 with the other Circumſtance likewiſe of there never being 
Intereſt any Account made up, the Court muſt direct an Inquiry 
Aecumülated to be made, to ſee what was really due on thoſe Securities. 
before it be- However, his Lordſhip ſaid he would not require Proof to 


came due, 


that ſhall be be made of actual Pay ment of every Sum, though that has 


e ſometimes been required in theſe Sort of Caſes, but would 


the Conſide- 1 | | allow 


ration-Mo- 

ney of former Securities was made up in the fame Manner. | 
Where the Court will not require Proof to be made of actual Payment, when they direct an 

Inquiry concerning the Quantum of the Conſideration of a Deed, but will allow the Party to 

give ſuch Evidence of Payment as can be given, conſidering the Nature of the Caſe. 
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allow the Party to give ſuch Evidence of Payment as could 
be given, conſidering the Nature of the Caſe. The remain- 
ing Queſtion to be conſider'd relates to the two Bank- 
Notes. It appears, that Peele left his Houle the 14th of 
February, and never returned again. On the 1 5th of that 
Inftant Prele went to the Houle of Latham, and told him 
he was forced to hide, and delired him to carry two Bank- 
Notes of 4001. each to Dodſon, towards Payment of Part 
of his Debts. On the 17th of that Inſtant Latham car- 
ried the Notes to Dodfon, but it did not appear that Dodſon, 
at the Time he received them, had any Notice that Peele 
was become a Bankrupt. It has been ſaid, That this Pay- 
ment to Dodſon was a void Payment. And it is indeed Where a 
true, that if the ACt of Bankruptcy was committed on the ee 


makes a 


14th of February, the Payment cannot be good, though Payment of 


a Debt toa 


5 Dodſon had no Notice of the Bankruptcy at the Time the Creditor 


Payment was made. But that is often very hard upon e ee e 


becomes a 


Creditors; and the Courts of Law in ſuch Caſe will hold Bankrupt, 
the Party to the ſtrict Rule. For which Reaſon Aſſignees aut eG 


ditor had no 


under a Commiſhon of Bankruptcy cannot bring ſuch an Notice of 
Action for the Money, by which they can conſider it as rupicy at 
Money received to their Uſe, but mult bring an Action of the Time 


5 | . | : he received 
Trover for it; and the Reaſon is, that they cannot inſiſt the Money, 


| FO 22 2 | | +0: 1 the Aſſignees 
upon having the Money by way of Contract, but as a under the 


Tort, This is like the Caſe where an Action is brought Commiffon 


for Money won at Play, which muſt be an Action of Tro- gu . 
ver. His Lordſhip {aid in the preſent Cale he would di- recever the 
rect an Iſſue to try at what Time Peele became a Bank- r 


rupt, by reaſon that there mult be another Iſſue directed ndebiratus 
in this Cauſe, as has been before mentioned; though A e, 


but only in 


otherwiſe he would not have done it. And fo his Lord- an Action 


| of of Trover. 
ſhip was pleaſed to decree accordingly. 8 
| | | | Indebitatus 


aſſumpſit will not lie, but the Party ſhall be driven to his Action of Trover. 
Where Intereſt Money, which made up a Part of the Conderation of the Deed, was accumu- 


lated before it became due, that has been an Ingredient for directing an Inquiry into the Conſide- 


ration of the Deed. 


He 
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pel him to pay 1007. a- piece by Way of Augmentation 


— — — —— — 


— —— — or 


The Anorney General and Peirce. 


ty ©; Po, Fr ret< - HS: * E's 


MI Squire 19 5 ber Will, and thereby gave certain 


Legacies to ſeveral Perſons, and particularly to her 


| Servants. By this Will ſhe gave to Robert Brown 101. per 


Annum, to be paid him during his Life. And then came 
a Clauſe to the following Effect. She thereby gave cer- 
tain Legacies to the Charity- -Schools of the Grey-Coat Boys, 
of the Blue- Coat Boys, and of the Green-Coat Boys, in Meſt- 
minſter. She gave another Charity to the Hoſpital of In- 
curables there. She gave 1090 l. to poor Houle-keepers, 
to be diltributed to ſuch of them, and in ſuch a Manner 
as Mrs. Northcote and Mrs. Green ſhould appoint. She 
gave 200 J. to the Pariſh of South Morlton. She gave 
« 2001. to the Pariſh of Sunnyhill, to be diſtributed amongſt 
&* thole that were at that Time lame or viſited with Sickneſs ; | 
and ſhe likewiſe gave a Legacy to Bethlem-Hoſpital.” Of 


cc 


— 


cc 


cc 


this Will ſhe made Mrs. Northcote her Executrix. After 


the Death of Mrs. Squir e, Mrs. Northcote made her Will, 
wherein was a Clauſe to this Effect.“ I give to all the 
80 publick Charities, to which Dear Mrs. Squire has given 
“ any Legacies by her Will, 1004. a- piece. Of this Will 

ſhe made Sir John Croſs and Pierce her Executors, and ap- 
pointed other Perſons her Reſiduary Legatees. Sir John 


Croſs died in her Life- time, by which Means Pierce became 


the only acting Executor. Pierce began to pay 100 J. a- 
piece, by Way 1 Augmentation to ſome of the Charitable 
Utes mentioned in Mrs. Squire's Will. But the Reſiduary 
Legatees conceiving {ome Doubts how far the Words Pu- 


blick Chari ities, mentioned in Mrs. Northcote's Will extended, 


they directed Peirce to pay no more Money on that Ac- 


count till the Opinion of this Court ſhould be taken. The 


preſent Information was brought againft Peirce and the Re- 
ſiduary Legatees in Mrs. Northcote's Will, in order to com- 


1 to 


ww, 


* 
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to all the Charitable Uſes mentioned m the Will of Mrs. 
ors. „ 


At the Hearing of this Cauſe the. Counſel for the 
Reſiduary Legatees inſiſted, that Peirce ought not to pay 


1001. either for the Benefit of poor Houle-keepers, or for 
the Benefit of ſuch poor Perſons of the Pariſh of Sunnyhill 


as were Lame, or viſited with Sickneſs. 


Lord Chancellor ſaid, his Opinion was, that 100 J. 4- 


piece ought to be paid to all the charitable Uſes 


mentioned in the Will of Mrs. Squire. He ſaid here are 
two Wills, one the Will of Mrs. Squire, the other the 


Will of Mrs. Northcote. In the Will of Mrs. Northcote, 


there is a Clauſe to this Effect; © I give to all the publick_ 


© Charities, to which Dear Mrs. Squire has given any Le- 


* gacies by her Will, 100 J. a- piece.“ It has been faid, 


that by the Words Publick Charities, Mrs. Northcote intend- 
ed to diſtinguiſh ſome of the charitable Ules mentioned 


What ſhall 
be ſaid to be 
underſtood. 
by the 
Words Pub- 


in the Will of Mrs. Squire from others of them. But it /ckCharities. 


is a difficult Thing to ſupport a Diſtinction of this Kind. 
The Intent of inſerting the word Publick leems to have 


been to declare, that Mrs. Northcote did not mean to aug- 


ment the private Legacies which Mrs. Squire had given by 


Way of Charity to particular Perſons. To this Purpole 


it is obſervable, that Mrs. Squire gave by her Will Lega- 


cies to her Servants. She gave likewile 10 J. per Annum to 


Robert Brown, during his Life. And then followed the 


Clauſe in Mrs. Squire's Will, by which ſhe gave the Legacies | 


to the ſeveral Charities that are there enumerated. It has 
been objected, that ſome of the Charities there mentioned 
are of perpetual Continuance; and from thence it is inſinua- 
ted as if the word Publick could properly be apply'd to thoſe 
Charities only, but it is obſervable that there are other 
Charities which are of as general a Nature as thoſe, and 
therefore may equally be called Publick. The Charities 
fixed upon by the Counſel for the Reſiduary Legatees, as 
not in their Nature Publick, are thoſe to the poor Houſe- 
| Hhh keepers, 
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kee ers, and likewiſe to the Poor of Sunnybill. With Re- 


gard to the firſt of theſe Charities, it has been ſaid, that 
the 10001. was only diſtributable to ſuch poor Houſe- 


keepers as Mrs. Green and Mrs. Northcote ſhould appoint. 


And it has been- -urged, that one of the Perſons, who had the 


Power of diſtributing that Charity, is dead. But that Cir- 
cumſtance can make no Difference. And as to the Charity 
of Summphil, it may be as properly called a publick Charity 


as that to the Pariſh of South Moleton ; and {o his Lordſhip 


Was pleaſed to decree according ly. 


Blackwell and Hope, 


Js 17 37, Elizabeth the wil « of - Blakwel Crd 
0 


ut an Invention of making Prints of certain medici- 


- ff * - 
#5 Ar. - £4 
4 4 - 
— 7 


; nal Plavts, In thoſe Prints there were ſeen at one View 
the Seed, Flower and Fruit of the Plant. . And at the 


Bottom of each, Print there was a ſhort Deſcription of the 


Nature and Effect of them, referred to by Letters, Theſe 


Prints were, in Chiaro Obſcuro. At the Foot of ys 


Prints there were thele Words, Delineavit, ſculpfit & 

pinxit Elizabeth Blackwell ; but in theſe Prints the Time 
was not mention'd when, {the publiſhed her Invention. 
Soon. after ſhe had publiſhed theſe Prints, Bickhaw, who 


was an Engraver of Prints, publiſhed a Set that were in a 
Manner direct Copies of theſe. They were made as Co- 


pies, by directly inverting the Place where each Part 
of the Plant that Was . e ſtood. And the Copy 


no otherwiſe differ d from the Original, than that in the 


Copy the Words deſcribing the Nature of the Plant were 
inſerted in the Body of 3 Print adjoining to the Body 


of the, Plant that was deſcribed, whereas in the Original | 
the Words of Deſcription were at the Bottom of the Pa- 
per, and the Part of the Plant deſcribed was referred to 


by Letters. Harper, and others, who were Printſellers, did 
each of them ſell three or four of theſe that were ſent 


to them by Bickham. 


— 4 5 -- The 
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"The preſent Bill was brought by Elizabeth, the Wife of 


—— Blackwell, and by her Husband againſt Harper, and 
the other Printſellers, and likewiſe againſt Bickham, pray- 
ing to have an Account of the Profits that they made of 
theſe Prints, and to have an Injunction in order to re- 
ſtrain them from publiſhing any more of them. Bickhans 
was in Contempt of the Proceſs of the Court, fo that he was 


not brought to Hearing ; however the Proceſs was not pur- 
ſued fo far againſt him, as that the Bill could be taken pro 


confeſſo. 


Lord Chancellor laid, That 1 were two Obleclions that 
have been made in the preſent Caſe; one, that the Prints in 
Queſtion are not of ſuch a Kind, as to intitle Elizabeth Black- 
well to the Benefit of the Statute of 8 Geo. 2. on Account of 


the Nature of the Invention itſelf; the other, ſuppoſing the 


Invention to be ſuſſicient to whe her to the Benefit of the 
Act, that ſhe has not complied with the Circumſtances which 


the AQ directs, in order to claim any Benefit under it. With 


regard to the firſt of theſe Matters, his Lordſhip's Opinion 
was, that it was no Objection in the preſent Caſe. The 
Ground upon which it is founded is, that the Act intended 


only to ſecure the Property of Prints, Which were made from 
a meer Invention of the Mind, and which were not taken 


from any Thing elſe. But that is not the Meaning of the 


AC. The Title of it is © An Act for the Encouragement of 


the Arts of Deſigning, Engraving, and Etching hiſtorical 


ce 
cc 
cc 
cc 


CC; 


and engrayed, or worked in Mezzotinto or Chiaro obſcuro, 


Sets of hiftorical and other Prints, in hopes to have reap d 
the ſole Benefit of their Labours; and whereas Printſellers 
and other Perſons have of late, 8 the Conſent of the 
Inventors, Deſigners and Proprietors of ſuch Prints, fre- 
quently taken che Liberty of Copying, Engraving and Pub- 

* liſhing, or contin to be copied, engraved and . 
N bale 


and other Prints, by veſting the Properties thereof in the 
Inventors and Engravers, during the Time therein men- 
tioned.” The Act recites, © Whereas divers Perſons have by 
their own Genius, Induſtry, Pains and Expence invented 
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- bale Copies of ſuch Works, Deſigns and Prints, © to the 
“very great Prejudice and Barn of the Inventors, 


PDeſigners and Proprietors thereof.” And then the AQ 


What ſhall 
not. be ſaid 


to be an In- 


vention. 


ce 


8 


provides, That from and after the 24th Day of June 
*. 1735. every Perſon, who ſhall invent and deſign, en- 
grave, etch and work in Metzotinito or Chiaro obſcuro, or 
from his own Works and Invention ſhall cauſe to be 
deſigned and engraved, etched or worked in Mergot into 
or Chiaro obſcuro, any hiſtorical or other Print or Prints, 
„ ſhall have the ſole Right and Liberty of Printing and | 
« Reprinting the ſame for the Term of fourteen Years, to 
commence from the Day of the firſt publiſhing thereof.” 
So that the Act requires, that the Party ſhould invent and 
deſign, engrave, etch or work in Metzotinto or Chiaro ob- 


ce 


* 


C 


44 


ſeuro to intitle the Party to have the Property in the Prints. 


But notwithſtanding this, it is not neceſſary that it ſhould 
be an allegorical or * Deſign, in order to make it 
be an Invention within this Act. And a new Print, tho 
taken from Nature, will be within the Act, provided it 

be not copy'd from any other Print or Prints. The Words 
of the Act are very general, namely, any hiſtorical or other 
Print or Prints; for which Reaſon, if the Print be made 
of a Building, Garden, or of the City of London, Oc. it 
will be within the Proviſion of the Act. It is indeed true, 
that there is a Clauſe in the Statute making a Proviſion for 
an Undertaking of Mr. Pine to make a Print of the Ta- 
peſtry in the Houſe of Lords, and without that Provi- 
lion he would not have had the Benefit of the AQ. But 
the Reaſon of that is, that that Print cannot be called an 
Invention, it being only a mere Copy from the Tapeſtry. 

All Tapeſtry ; is made from Drawings; the Drawing is the 
Invention, the Tapeſtry 1 is a Copy from the Drawings, and 
conſequently Mr. Pinc's Prints are only Copies from Copies. 
The preſent Prints are quite of another Nature, and clear- 
ly Inventions within the Meaning of the Act. If this be 
{o, there can be no Sort of Bone but that Bickham and the 
Printſellers were guilty of a Breach of the Act, Bickham's 
Prints being manifeſtly Copies of the other. 'The next 


4 Queſtion 
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Queſtion proper to be cotifideted + Whether Elizabeth 
Blackwell has ſo far comply'd with the E of the 
AQ, as to be intitled to any Relief which ſhe ſeeks by her 
| Bill? And his Lordſhip was of Opinion, that ſhe had. At 
the Foot of the Draughts of theſe Prints there are theſe W ords, 
Delineavit, ſculpfit & pinxit Elizabeth Blackwell. But it is 
indeed true, that ſhe has not put down the Day when 
ſhe publiſhed her Invention. The Words of the Act re- 
lating to this Part of the Caſe are, That from and 
« after the 24th Day of June, which ſhall be in the Year 
of our Lord 1735, every Perſon, who ſhall invent and 
deſign, engrave, etch or work i in Metzotinto or Chiaro ob- 
ſcuro o, Or from his own Works and Invention {hall cauſe 
eto be deſigned and engraved, etch'd or work'd in Met- 
e x0tinto or Chiaro obſcuro, any hiſtorical or other Print or 
Prints, ſhall have the ſole Right and Liberty of Printing 
and Reprinting the {ame for the Term of fourteen Years, 
to commence from the Day of the firſt publi thing 
thereof, which ſhall be truly engraved, with the Name 
of the Proprietor on each Plate, and printed on ever 
© ſuch Print or Prints.“ It has been ſaid, that theſe 
Words, which ſhall be truly engraved with the Name of the 
Proprietor on each Plate, and printed on every ſuch Print or 
Prints, are Part of the Deſcription of the Day from which 
the Party is to be intitled to the Benefit of theſe Prints; 
and that as the Day is not inſerted in the preſent Prints, 
there is no terminus à quo from which ſuch Intereſt is to 
commence. But his. Lordfhip's Opinion was, that this Where a 
Clauſe in the Act was directory only, and not deſcriptive, e- 
and therefore that the Day is only necellary to be inſerted be directory 
in Prints where the Penalty of the Act is intended to be bp 
taken Advantage of. This is like the Caſe upon the Sta- tive. 
tute. of 8 F 19, where there is a Provition, that the How - ay 
Title of the Copies of Books {hall be enter d in the Regi- ne 


Copy of a 


ſter-Book of the Company of Stationers before the FOES Book in the 


Book of the 
tion of ſuch Book. But that is only a Proviſion that is neceſ- Company of 


{ary to be complied with when the Penalty of that AG is can e 


ners {ſhall 
taken Advantage Of. But as the Circumſtance of inſerting the not be neceſ- 


11 ; Day Jury. 


„ 
1 


cc 


SW 
— 
CC 
cc 
cc 


(c 


2 — e 1 
— * 1 —_—_— 6—1 „ a 


* * 
_ — FRF" _ — 


De Term. F. Mich. 1740. 


Day when the Prints were publiſhed was not complied with 


in the preſent Caſe, the Conſequence is, that the Court 


can only make a Decree for a perpetual Injunction to re- 


ſtrain the Defendant from publiſhing theſe Prints for the 
Future, and cannot direct an Account to be taken of the 
Profits of thoſe Prints that have already been publiſhed. 


As this is ſo, no Coſts can be given for the Plaintiff. And 


there is the leſs Reaſon for directing an Account of Pro- 
fits in the preſent Cate, becauſe the Profits have been ſo 


: extremely ſmall. In the Cafe of Ballard and Waller, deter- 


mined by this Court the 6th of December laſt, tis indeed 
true, that the Court did decree an Account to be taken of 
the Profits that were made by the Printing of a certain 


Book. But in that Bill it was expreſly ſtated, that the 


Title to the Copies was enter d in the Book of the Com- 
pany of Stationers. And as to Coſts his Lordſhip obſerved, . 


that there were two other Reaſons why they ſhould not be 


given in the preſent Cafe, Firſt, Becaule 


And ſecondly, Becauſe it is in it ſelf a Matter of Doubt 
whether rhe Clauſe before-mentioned ought to be conſtrued. 
directory or deſcriptive ? His Lord{hip ſaid, his Opinion 
indeed was, That this Clauſe in the Act was only directory, 
and merely neceſſary to be obſerved where the Penalty of 


the Act was intended to be taken Advantage of. But other 


Decemb., 11. 


Judges might be of a contrary Opinion. And fo his Lord- 


thip was pleaſed to decree accordingly. 


Walker and Walker. 

| | Sh £68 BE AAR. FIZ | | 
N the 12th of January 1735 John Walker made a 
*— Surrender of a Copyhold Tenement of 124, per 


Ann. to his Brother Ralph Wakker and his Heirs. The 


Condition of it was, That Ralph Walker ſhould pay to 

his Brother Thomas an Annuity of 51. per Annum, and 

< to his Siſter Anne, the Wife of an An- 
1 FFC 


— — 


n — 
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« nuity of 40 5. per Annum; and in the Surrender a 
Power of Entry was given to Thomas and Anne, in caſe 
the Rent ſhould be in Arrear. This Surrender was drawn 


by Hermitage, who was a Clerk to the Steward of the Court, 


and was lodged in the Hands of Craven, a Copyhold Tenant, 
to whom the Surrender was made. It was {worn by one 


John Walker, who was Colin to him that made the Sur- 


render, That on the 16th or 17th of February following 


he went to the Houſe of John, who made the Surrender, 
and ſeeing him very ill in bed, asked him, Whether he 


had ſettled his Affairs? The Surrenderor told him, that he 


had, having ſurrender'd his Eſtate to his Brother Ralph, 


who was to pay one Annuity to his Brother Thomas, and 
another Annuity to his Siſter, and that Thomas at the ſame 
Time agreed, that he would ſurrender a Copyhold Eſtate 


of his of the Value of 41. per Ann. to take Effect after the 


Death of himſelf and his Wife, for the Benefit of his Ne- 


phew Ralph, the Son of his Brother Ralph Walker. The 


Witneſs {wore he replied, That Thomas perhaps might re- 
fuſe to ſurrender his Eſtate notwithſtanding ; and that 


thereupon the Surrenderor ſent for Hermitage to draw a 


Surrender for Thomas, and at the ſame Time ſent for Tho- 


mas to pals it. He ſwore, That they both came, and that 
Thomas being requeſted by his Brother ohn to paſs the 


Surrender of his Eftate, he refuſed to do it, ſaying to this 


Effect. I have you faſt, and you have not me fafft. Upon 
this Hermitage was order d by John to go to Craven, and 


get up his Surrender which was paſſed to him. The Wit- 
neſs 1wore thereupon, That Thomas ſubmitted, that he 
would pals the Surrender of his Eſtate, and that Hermitage 


was order d to prepare the Draught of it. The Witneſs 


ſwore however, That he believed the Draught was never 


prepared, but for what Reaſon it was not he could not tell. 
In Confirmation of this Witneſs it was {worn by another, 
That after the Death of the Surrenderor Thomas came to 


the Houſe of Ralph to demand his Annuity ; that there- 
upon Ralph inſiſted, that Thomas ſhould ſurrender his 


to. 


Eſtate; but as this Witneſs ſwore, Thomas:anlwer'd, I did agree 


21 


— K f,, 


2 


— — 


; 1 
q 
. , 
, 
1 
L 
1 
11 
i | 
' . 
F 34: 
1 1 
I 
G © 1) 
a "= 
5 
* 1 
4 j 
5 y +} 
q: 
nz © 
+ 
. ad 
4 i 
my * 
Las 1 
; b : 
e 
1 
T : 
ory 
2 1 
Wie? * 
A KY 
+1481 1 
4 
FF 5 
1 
i 
i, FN 
4 
uy 5 
1 
4 i 
1 
N 1 
y 7 
: by 
bo 
4) '7 
t 15 
1 1 
40 : 
1 
4 {0 
1 
HY 
71 : * 1 
nf © "34 
HY 
4 13, 
1 
* i 
FE] 
1 . ? 
q 


: Ne : — a - - — 0 . : — l — 
2s —— —— ——— — at AI Lei 4 — TIN — - —— — dd ate 5 tte ere _— - 
»» = * — A" TR . 
ol * 5 8 a * 8 _ « 9 o CW, By ws: n IV K 5 
9 , ? * 8 2 2 oak WE, 5 3 , 
5 — —— — — * 2 * —— — Ly * 72 * 2 2 
Aa — DDr ee ol AF ORF 
— 2 25 *: 46 — Sar RT 
> 


— ISS De EE CR SSC — —«—·¹¹ = AST T6 


216 


* 
— 


De Term. S. Mich. 1 749. 


to it, but 1 will not do it, On the other Hand Hermitage 
{wore, That at or before the Time that he drew the Sur- 


render of Fohn he never heard that there was any Condi- 
tion intended to be annexed to that Surrender, requirir g 
Thomas to ſurrender his Eſtate. The Interrogatory, to 


which this Depoſition of Hermitage related, only asked 
him in a general Manner, Whether he knew of any Con- 


dition, that was intended to be annexed to the Surrender, 


requiring Thomas to ſurrender his Eſtate, and did not at 
all ask him concerning the Time when he heard that there 


was ſuch 4 Condition. Hermitage ſwore farther, That af: 
ter the Paſſing of the Surrender from John, Ralph and his 


Wife ſeveral Times came to him to go to John, to talk to 
him about it; that he accordingly ſeveral Times went to 
him; that at ſome of thoſe Times John told him he had 


a Defign to alter the Surrender, but that he never came to 


4 Refolurion to do it; and that at other Times he told him 


he would not. Joh died in the March following, and Ralph 


Was thereupon admitted. After the Death of John, Tho- : 


mas made an Entry upon the Premiſſes ſurrender'd to Ralph, 
by reaſon that hn refuſed to pay him his Annuity, and 
brought an Ejedtment againſt him in order to get into Pole 
icſhon. : 


At the Trial of this Ej FSR a di aroſe, Whether 


1 Right of Entry 1 5 by the Condition be reſerved to 


the Parties to whom the Annuities were made payable? 
A Cuſe was thereupon made for the Opinion of the Judge 


at his Chamber upon this Point. The Judge was of Opi- 
nion, that the Power of Entry was void upon this Ac- 
count, and thereupon Thomas pay d the Colts of a Nonluit. 


1 The preſent Bill was brought by Thomas ana Ralph, 
in order to have Firm Defect in the Surrender of John ſup- 


Ply'd. 
At the Hearing of this Cauſe a Doubt aroſe, Whether 


the Defendant could be intitled to read any parol Evidence 


I | 0 


* —— 6 


ts Curia Canceliavia,” 2 17 


to ; ewe hat Thomas did agree to make a 8 atrender of bo. 
Eſtate. 


But Lord Chancellor ſaid, his Opinion was, that he might. Where Parol 
Hie ſaid this Bill is brought by the Plaintiff, in order to ſhall be al- 
have a Defect in a Surrender {upply'd. He comes for E- oed to 


ſupply the 
quity, and it is on equitable Circumſtances, only that he Delek of a 


can have Relief in Equity. The Fact is not rightly ſtated * 


| a Copyhold 
at the Bar; when it is ſaid, that the Defendant offers pa- Eftate, not- 


0 
rol Evidence to ſupport an Agreement contrary to that ee eee 
which was reduced into Writing. Had the Perſon, who is of f ee 
now Defendant, been Plaintiff in the Cauſe, this might ries. 
have been alledged by Way of Objection, and that Objec- 


tion would have had more Colour in it. But now he does 


not come for Equity, and only endeavours to rebut an 


Equity attempted by the Plaintiff. It is on the Head of 
Fraud, that the Defendant inſiſts he has a Right to make 
"uſe of this Evidence. He inſiſts, that the Plaintiff ; impo- 
{ed upon John that 1s dead; and if he was guilty of a 


Fraud and Impolition, urdoubredly he muſt be intitled In a Caſe of | 


Fraud and 


to read this Evidence by Way of Defence in order to prove Impofttion, 


it. A Caſe has been cited by the Counſel for the Defen- the Defen- 


dant ſhall b 
dant out of Abridgment of Caſes in Equity 20. which allowed to 


directly comes up to the pretent one. That was a Cafe de- 7529 Parol 


Evidence in 


termined by Lord Nottingham, ſoon after the making the order to 
Statute of Frauds, on which the preſent Queſtion ariſes, ee . 
And ſhould the Statute be extended ro ſuch a Deg Sree, as to 
exclude the Defendant from giving this E vidence in the 
preſent Cale, the Statute would tend to encourage Fraud 
rather than prevent it. When the Evidence is read it will Parol Evi- 
be proper to conſider, whether the Declarations, that Tho- dende {ball 


be allowed to 
mas is {uppoled to have made about the Surrendering of his be read to 


Eſtate, were recent and near to the Time that the Surrender ou 101 2 


was made by John. If they were recent, thoſe Declarations by the Plain. 


will be of ere Weight 1 in the preſent Caſe. If the wbnotwih- 


ſtanding the 


Declarations were at a remote Diſtance of Time, it may be Statute orf 

another Matter. But the Evidence. mult: be read, and orc hens 

the Evidence was read accordingly. Upon the Reading it, 
1 | the 
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the Nature of the Evidence came out. to be to the Effect 
that has been before ſtated. And then his Lordſhip de- 


clared his Opinion to be, that conſidering the Nature of 


the Evidence, the Plaintiff's Bill muſt be diſmiſſed; he 


ſaid the Caſe which the Plaintiff has made by his Bill is, 


that John Walker intended to make a Settlement of his E. 
ſtate, which conſiſted of Copyhold Lands, juſt before his 


Death; that he ſurrendered it unto Ralph, and charged 


it with two Annuities, one for the Benefit of the Plain- 
tiff, the other for the Benefit of his Siſter. This Surren- 
der was made on the 3 fſt of January 1735; but the Bill 
charges that there was a Defect in the Surrender in Reſpect 
of the Remedy given to recover theſe Annuities; rr. 
therefore the preſent Bill is brought in order to Love that 


Defect ſupply d. The Defence ſer up by the Defendant 


is, that the Plaintiff demands his Annuity contrary to E- 
quity and Conſcience, by Reaſon that he ought to have 


{urrender'd his Copyhold Eſtate for the Benefit of one of 
the Defendant's Sons, which the Plaintiff refuſes to do. 


The Plaintiff has entered into Proof, in order to ſhew that 


he never agreed to ſurrender his Eſtate 3 and the Queſtion 


is, whether that Proof is to be credited. The Defendant 
has fully proved, that this was Part of the Agreement, 
that the Plaintiff ſhould ſurrender this Eſtate, and the E- 


vidence given on the Part of the Defendant 1s in Rea- 
lity not contridicied by the Evidence given for the Plain- 


tiff, tho” there is an Attempt to make it ſeem as if there 


was a Contradiction. It is proved by one of the Witneſ- 
{es examined on the Part of the Defendant, that on the 


16th or 17th of February following, he went to the 
Houle of John, who made the Surrender, and ſeeing him 


| very ill in Bed asked him, whether he had ſettled his Af 


fairs. The Surrenderor told him, that he had, by Surren- 


dring his Eſtate to his Brother Ralph, who was to pay one 


1 Annuity to his Brother Thomas, and another Annuity to 


his Siſter; and that Thomas at the ſame Time agreed, that 
© he would ſurrender a Copyhold Eſtate of his of the Value 
of 41. a-year, to pace . after the Death of himſelf 
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and his Wife, for the Benefit of his Nephew Ralph, the 
Son of his Brother Ralph Walker. The Witneſs {wore 
he replied, that Thomas perhaps might refuſe to ſurrender 
his Eſtate notwithſtanding, and that thereupon the Surren- 
deror ſent for Hermitage to draw a Surrender for Thomas, 
and at the ſame Time ſent for Thomas to pals it. He 
{wore that they both came, and that Thomas being requeſt- 
ed by his Brother John, to paſs the Surrender of his E- 
ſtate, he refuſed to do it, ſaying to this Effect; I have 
yon faſt, and you have not me faſt. Upon this Her- 
mitage was ordered by John to go to Craven and get up his 
Surrender, which was pals'd to him. The Witneſs {wore 
thereupon, that Thomas ſubmitted that he would paſs the 
Surrender of his Eſtate, and that Hermitage was ordered 
to prepare the Draught of it. The Witneſs {wore how- 
ever, that he believed the Draught never was prepar d, but 
for what Reaſon it was not he could not tell. In Con- 
firmation of this Witneſs it was {worn by another, that af- 
ter the Death of the Surrenderor, Thomas came to the 
Houle of Ralph to demand his Annuity ; and that thereupon | 
Ralph inſiſted, that Thomas ſhould ſurrender his Eſtate. 
But, as this Witneſs ſwore, Thomas anſwered, I did agree 
to it, but I will not do it. Thus the Matter ſtands upon 
the Evidence given for the Defendant. On the other Side 
Hermitage is the only material Witneſs that has been exa- 
mined for the Plaintiff, And the Account that he gives, 
when duly examined, rather favours and ſupports the Evi- 
dence given for the Defendant; he {wore, that at or be- 
fore the Time that he drew the Surrender of ohn he ne- 
ver heard that there was any Condition intended to be an- 
nexed to that Surrender, requiring Thomas to ſurrender his 
Eſtate. His Lordſhip ſaid, that he had looked into the 
Interrogatories to which this Depoſition related; and in 
the Interrogatories there are no {uch Words, whether at 
or before the making the Surrender by John there was any 
ſuch Condition declared. So that this Depoſition of the 
Witneſs, whereby he declares, that at or before the making 
the Surrender there was no ſuch Condition, is a meer 


Evaſion. 
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Evaſion. It is a Negative pregnant, and admits, that at 


ſome. one Time ſuch a Condition was expreſs d. The Wit- 
neſs then gives an Account, that after the Paſſing of the 


Surrender from John, Ralph and his Wife came leveral 


Times to him to go to John to talk to him about it; that he 
accordingly ſeveral Times went to him; that at ſome of 


thoſe Times Joby told him he had a Deſign to alter the 


Surrender, but that he never came to a Retolution to do 
it; and that at other Times he told him he would nor. 
This Depoſition by no Means contradicts the Witneſſes exa- 
mined for the Defendant ; but, as his Lordſhip before ob- 


ſerved, does rather favour and {upport them. For theſe 
Reaſons the Plaintiff cannot be intitled to have the Defects 
in the Surrender {upply'd, as he prays by his Bill. And 
his Lordſhip ſaid he ſhould not have been clear, if the De- 
fendant himſelf had been Plaintift in the Suit; but that he 


might have had a Decree in Favour of him even in that 


Caſe, by having the Benefit of this parol Evidence, upon 


the Rule, that where there is a Part- performance of an 


Agreement it ſhall be no Objection, that the Agreement 
was not in Writing. And ſo his Lordſhip was pleaſed to 


Fanary 12. 


decree accordingly. 


Steed and ior aber 


| N 1733 Fletcher agreed by Articles to {ell three 13 


of Land to Steed, and in the Vear after theſe Lands 


were contained in his Marriage- Settlement. Roff, who was 
an Attorney, drew the Settlement. In 1736 Fletcher 
mortgaged theſe Lands, among others, to Whitaker. Whi- 
taker had no Notice of the Articles enter'd into with Steed; 


but Roff was imploy'd as his Agent in making this Mort- 
gage. The Mortgagee laid by, and let Steed go on to 
build upon the Premiſſes without giving him Notice of the 


Mortgage. 
Dn 


Rebecca 


— 
— 
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Rebecca the Wife of Samuel Steed brought her Bill againſt 
| her Husband, againſt Whitaker and others, in order to have 
a ſpecific Performance of the Covenants in her Marriage- 

Settlement, and to have an Injunckion to reſtrain Whitaker 


from proceeding in an Ejectment which he had Og for 
the three Acres of Land. 


On the coming in of the Anſwer it was moved, That 
the Injunction ___ be continued till the Hearing, 


Lord Chancellor was of Opinion; That the Injunction Where 4 
ought to be continued. He ſaid he believed that the Rule bern fol 
of Aﬀecting a Perſon with Notice of the Title of another fected with 
by reaſon of his Agent's having Notice of it, had not been phono 
carried fo far as to affect him with ſuch Notice, unleſs Title which 
where the Agent has it at the Time of his Tranſaction by 
with him; and that, as the Notice which the Attorney had 
of the Settlement in the preſent Caſe was two Years before 

the Mortgage, the Mortgagee could not be affected by it. 


| This is one Ingredient for continuing the Injunction; - and Where a 


Perſon let- 
another Ingredient 1s, that the Mortgagee has lain by, and ting another 


let Samuel Steed go on and build upon the Premiſſes without £9.92 and 


| build upon 
giving him Notice of the Mortgage. And fo his Lord- an Ettate 
ſhip was pleaſed to order accordivgly. e without gi- 
ving him 
Notice of 


an Incumbrance which he has upon it, ſhall be a Wa chat a Oburt of Hy will not aſſiſt 


him in ſetting up the Incumbrance. 


Anonymus Caſe. 


A Decree of Forecloſure Was ads. and thereby fie 
Months Time was given for redeeming according to 
the uſual Form of thole Decrees. The {tx Months were ; 
near expiring, and then the Mortgagor obrzined an Order | 
for inlarging the Time for ſix Months more. After this 

he obtained another Order for inlarging the Time fix 
Months farther. But it was made Part of that Order, 


11 that 


January 12. 
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that he ſhould ſign the Regiſter's Book, and thereby agree 
not to ask for a farther Inlargement. He ſigned the Re- 
giſter's Book for that Purpoſe accordingly. But notwith- 
ſtanding that he now moved, that the Time might be 
inlarged fix Months more, and chiefly upon this Circum- 

| ance, that the Eſtate was of greater Value than the In- 
cumbrance upon it amounted to. 


Where a Lord Chancellor ſaid bis Opinion Was, That upon that 
nas - Circumſtance the Motion was reaſonable ; but made it 


is made, and Part of his Order, that this laſt Time ſhould be peremptory. 


Aa certain 


Time given for the Mortgagor to redeem, if he moves for a farther Inlargement of the Time, 
where the Court will make it Part of their Order, that the Time which they give him ſhall be 
peremptory. 


January 1 | | Anonymus Caſe. : 


Bidding before a Maſter was peremptory, and under 
that Bidding - was reported the beſt Purcha- 
Gor. But notwithſtanding this, a Motion was now made, 
that the Bidding might be opened on Account that the 
Eſtate was deviſed for Payment of Debts and Legacies, and 
that 200 J. was offer'd more than the Purchate-Money, 


which was bid before. 


Where a | | 8 1 
3 Judge Parker, who ſat for Lord Chancellor, was of 


be opened nion, That for theſe Reaſons the Bidding ought to be 


opened; and ſo he was pleaſed to order N 
January 12. | 8 | Anonymus Cafe 


Bill had been filed, to which a Husband was made De- 
| fendant without his Wife. The Husband put in his 
Anſwer, to which there was a Replication. The Defen- 
dant examined two Witneſſes. It was now moved, that 
the Plaintiff might have Liberty to withdraw his Replica- 
tion, and amend his Bill, by adding the Wife a Defen- 


+ dant 


—— ——— Re 
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dant; and to induce the Court to grant this, the Counſel 


for the Plaintiff oftered, that the Pepoſitions which had 
been lo taken {ſhould be Hoa at the Hearing. 


But Judge Parker, who ſat 5 Lord Chancellor, was of v Where De- 


Opinion, that the Motion could not be granted. He ſaid, on cn 


? not be read 


if this Motion ſhould be granted, the Depoſitions which if the Repli- 


cation be ta- 
had been taken could not be read againſt the Wife, not- fen off the 


withſtanding the Conſent which has been mentioned. And File, and the 


as the granting this Motion would be to hs os thoſe De- 4 


poſitions, the Motion was refuſed. _ Parties. 
Where the 


Defendant has examined Witneſſes, the Court will not give ons that the Plaintiff ſhall amend | 


Eis Bill by adding Parties, 


Anonymus Caſe. = January 12. 


1 . E Defendant was 4 Frenchwoman, and did not un- Where a 

| all have 

might have Liber to put in her Anſwer in French, and bn Bog 

that a publick Notary might tranſlate it into Exgliſh. The ee 

Regiſter ſaid, That Motions of this Sort are frequent 1 foreign 

where the e , is a Foreigner, and lives beyond Sea; CL 
but that he had never known a Motion of this Sort grant- 


ed, where the Deum reſides in England. 


derſtand Engliſh. A Motion was now made, that {he ron 


Judge poke, who ſat for Zard Chancellor, was of Opi- 
nion, That this Caſe was within the ſame Reaſon with the 
other; : eee the Motion Was na 


| Anonymus Caſe. 5 Janu iy 12. 


HE Phintif had made two Perſons Defendants to 

his Bill; he was apprehenſive that one of them was 
an unneceſſary Defendant ; and therefore he now moved, 
That that Perſon might be ſtruck oft from being a Defens 
dant, on Payment of 40s. Colls. e 


Judge | 


nn 
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bog the Judge Parker, who {at for Lord Chancellor, at firſt inclined 
title to to think, that the Motion ought to be granted, by reaſon 
Coſts to be that if the Plaintiff had went to Hearing without replying 
taxed, | _ = 5 1 5 
5 to this Defendant's Anſwer, he could have been only intitled 
to ſuch Coſts. But the Regiſter ſaid, That by the Courſe 
of the Court the Defendant in this Caſe was intitled to 
Coſts to be taxed; and thereupon the Motion was refuſed: 


Jen! ,, Lid and Williams. 


N 1699 Willam Lewis Anwyll made his Will to the fol: 
lowing Effect. He thereby gave his Wife an Annuity 
of 3001. for her Life, in caſe ſhe would quit her Join- 
ture, to be iſſuing out of all his Eftate (except tome 
Tenements in Montgomeryſhire) payable Half-yearly, 
with Power of Diſtreſs, and gave his Wife the ex- 
cepted Premifles for her Life, and gave molt of the 
Lands charged with the Annuity to Truſtees therein 
named for twenty-one Years, in Truſt, out of the Rents, 
Iſſues and Profits thereof, to pay all his Funeral Ex- 
pences, Debts and Legacies, and after ſuch Payments 
the Term to ceaſe; provided that if his Heir paid 
into his Truſtees Hands all his Debts, Funerals and Le- 
gacies in one Payment, or ſecured the ſame, as the 

Truſtees approved, then the Truſtees were to reſign up 
the Lands to the Heir; and gave the Inheritance of the 

Premiſſes, ſubject as aforeſaid, to his Colin Dame Catha- 

rine Williams (Wife of Sir Griffith Williams, and Mother 
of the Defendant Sir Robert Williams) for Life, without 

Impeachment of Waſte, Remainder to her firſt and other 

Sons in Tail, and after other Remainders, the Remain- 
| = 3 der to his own right Heirs, and gave his Wife all his 
Goods, Chattels, Plate, Jewels, Houſhold-Stuff and Im- 
plements of Husbandry which he had at Cemmes in Pem- 
brokeſhire ; and in caſe his Heir refuſed to advance Mo- 
ney for Payment of his Funerals, Debts and Legacies, and 
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take the Lands as aforeſaid, the Truftees 0 leaſe the 
Premiſſes for the Adrancemnetit of the Money, till the 
Debts and Legacies be paid, and appointed his Truſtees 


Executors, and directed his Debts and Legacies to be 
paid within five Years after his Death. By a Codicil 


dated 29 Fan. 1700, he increaſed the Annuity to his 
Wife for her Life, to 3501. and made another Deviſe in 
Favour of his Wife, and gave to his Kinſman Edward 
Anwyll, and his Heirs, an Annuity of 100 J. per Ann. 


to h iſſuing and payable yearly out of his Merioneth- 


ſhire Eſtate, and gave the Reverſion of his Montgomery- = 


Hire Eſtate, ſubje& as aforelaid, in Truſt for the Uſe 


of his Coſin John Owen ſor Life, and his firſt and 
*-other Sons ſucceſſively in Tail, Remainder to his Coſin 
Arthur Owen for Life, and to his firſt and other Sons 


a roy in Tail, Remainder to his Coſin the De- 


fendant, Lewis Owen, for Life, and to his firſt and 
other Sons ſucceſſively in Tail, with Remainder over, 


and directed that his Truſtees ad their Heirs ſhould; = 


during his Wife's Life, and till his Coſin e, 


and John Owen had attained their Ages of Twenty- 
one Years, receive the Rents and Profits of the Me- 


rioneihſbire and Montgomeryſhire Eſtates, (except cer- 


tain Lands he had by Deed demiſed in Truſt for 
his Wife for Life, and thoſe deviſed to her for Life 


by the Will,) with Power of Diftreſs, and thereout 


firſt pay 350 J. per Annum, clear of all Pedudtions. to 
his Wife for Life, and all Arrears thereof; and the 
Annuity of 100 J. per Ann. to Edward Anwyll, till his 
Age of Twenty-one, and all Arrears thereof, and 
with the Overplus of the Rents, Iſſues and Profits, 
ſhould pay with all the Speed that might be, all his 


Debts, Legacies and Funerals, and alſo all the Debts 
of his late Mother Dame Catharine Owen; and after 
Payment thereof that the Surplus ſhould be paid to ſuch 


Perſons; as ſhall be intitled to the Inheritance of the Pre- 


miſſes by Virtue of the Will and Codicil. In the February 
Mm m TRY Hollowing 
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following the Teſtator lied, and a ſhort Time aſter his 


Death his Widow internarried with Mr. Brereton. 


In 1701 a Bill was brought by his W dow: his Cre- 


ditors and Legatecs, againſt his Heir at Law, Truſtees and 
| Deviſees, in order to have the Will eſtabliſhed, and the 


Truſt of it carried into Execution. 


In 1704 this Cauſe came on to be heard, and then a 


Decree was made, whereby amongſt ether Things it was 


directed, that thi Maſter ſhould Tos what the Teftator's 


Pebts aa Funer:ls amounted to, and what was the Value 


of the Teſtator's Eſtate, ſubject thereto, to the End it 


might appear, whether there was a Neceſlity to direct a 
Sale of any Part of the Eſtate ; and the Conſideration of 


any Matters not then determined. was reſerved till after 


the Account ſhould be taken. In 1708 the Maſter made 


his Report. In 1713 a Bill of Review was filed in order 
to reverſe this Decree. 


In 1714 the Cauſe came on to be Dy on the Bill 
of Review, and then amongſt other Things it was decreed, 


that the Maſter ſhould look into the Report, and ſee wha: 


Part of the Eſtate was proper to be fold, and that a Sale 
ſhould be made thereof accordingly. 


In 1716 4 Report was made under this ſecond Decree, and 


the Maſter thereby ſtated the Value of the Truſt-Eſtate in 
Poſſeſſion, to be then but 7 13 l. 8 5. 4 d. per Ann. whereout 


there was payable to Edward Anwyll, and his Heirs, 100 J. 
her Ann. and to Mrs. Brereton for Life 3501. per Ann. and 
that the Taxes and other Outgoings communibus annis a- 
mounted to 120 l. per Ann. and that the Lands in Rever- 
ſion were computed to be about 21171. 9s. So that du- 


ring the Life of Mrs. Brereton, if the whole Eſtate in Poſ- 


ſeſſion and Reverſion was ſold, chargeable with the An- 


nuities, as aforeſaid, it would not be ſufficient to diſ- 
I 


charge 
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charge the Debts, I Legacies and Coſts, eſpecially fie: 
ing that the whole "Merionethſhire Eſtate in Poſſeſſion 
and 60 J. per Ann. of the Montgomeryſpire Eſtate was liable 


to the Annuity of Mrs. Brereton. This Report was after- 
wards confirmed. 


In 1717 chin Decree was made, whereby it was 


directed, that the Maſter ſhould receive Propoſals for the Sale 


of any Part of the Eſtate, . but was not to proceed to Sale 
without farther Order, and with ſore Directions which 

no Way related to the Debts or Legacies, that report was 
to ſtand confirmed. In 1736 Mrs. Brereton died, and 
thereupon her Annuity ceaſed, by which Means now the 


Eſtate would be ſufficient to pay all the Debts and Lega- 
cies, with ſuch Intereſt as ſhould be due upon them, 
whereas before 1 it was not. 


In Auguſt laſt a FO! Report was s made, and thereby 


the Maſter certified, that a Doubt had been raiſed before 


him, from what Time the Simple Contract Debts and the 
Legacies ſhould carry Intereſt; and in order to determine 


this Matter, he {tated the Facts before- mentioned ſpecial- 


ly to the Court; and he farther certified, that the olicl fs 


tor for Elizabeth and Mary Parry, the Reprelentatives of 


Richard Evans (a Simple Contract Creditor and Legatee) 


inſiſted, that they are intitled to Intereſt for that Debt and 


Legacy from five Years after the Teſtator's Death, which 
was the Time of Payment directed by the Will, or at leaſt 


from the Confirmation of the Reports, or one of them; 
and that the Solicitor for the Defendants, Sir Robert Nil- 
liams and Lewis Owen, who were Remainder-men under 
the Will before- mentioned, inſiſted, that Intereft ought to 
be computed for the Debts and Legacies only from Mrs. 


Breretons Death, when the Profits became ſufficient to an- 


ſwer them; but from what Time Intereſt ſhould be com- 


puted, the Mater ſubmitted it to the Court. 


Lord 
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Lord Chancellor ſaid bi Opinion was, that the neck 

tatives of Evans were intitled to Intereſt for the Debt and 

Legacy from the Time that the ſecond Report was con- 

firmed in 1716, and no farther. He ſaid, that this Que- 

ſtion concerning Intereft was open nov- for the Court to 
determine; for in the firſt Decree, which was made in 

1704, All Matters were reſerved which were thereby not al. 

ready determined. The Queſtion then would be concerning 

the Right of the Caſe from what Time Intereſt ſhall be 

given. He ſaid he was inclined to think, that the Debts 

and Legacies would receive two different Conſiderations. 

Abd tho it ſounds pretty odd, yet he ſaid he did not 

know but the Caſe of the Legacies was the clearer Caſe of 

the Two. The Legacy in Queſtion 3 is indeed charged up- 

on the real Eſtate; but it is likewiſe a Charge upon the 
Perfonal. The Conſequence of this is, that it is payable 
within one Year after the Death of the Teſtator. As this 

when Le is a Legacy which the perſonal Eſtate is charg'd with as 
acy s well as the real, if the perſonal Eſtate be not ſufficient to 
chargeable 
onthe perſo- ſatisfy it, the reverſionary Intereſt in the Land will be 
nal Eftate as liable to diſcharge it as well as the real Eſtate which was in 
well as the | 
Real, a re- Poſſeſſion. Though it is indeed true, if the Legacies were 
verſonary | given meerly chargeable upon the real Eſtate, and no 
be liable to Time fixed for the Payme ent of them, that 1 It might have 
fig been a conſiderable Queſtion, wherher the Court would 
Wie... 7. ROE have directed the Legacies to have been paid only out 
gacy is made Of the growing Rents and Profits, and whether the rever- 


ch; argeable 


upon the ſionary Interelt in that Caſe could have been directed to be 


— . — 


real Eſtate fold, in order to have raiſed them. But as the reverſiona- 


as well as the 


Pertonat, - 1 Intereſt will be affected with the Legacies in the preſent 


how far it Cafe, the Queſtion will be from what Time the Legacies 
thall carry 


Inerefl fm hall be taken to be payable, whether from one Year after 


one rear the Death of the Teſtator, according to the ordinary Rule 
Death of the „ of 
Teſtator. 


Wben a Legacy is only charaeable on the real Eftate, and not on the perſonal, Lord Chan- 
cellor ſaid, that he thought it a eontiderable Queſtion, whether a reverſionary Eſtate could be or- 
dered to be ſold to fatisfy that Legacy, and whether the LACY ought not only to be raiſed out of 
the growing Profits of the Eſtate. 


From what Time a Legacy ſhall be ſaid to be payable, 
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of is Court,or whether ty Rom five Years ther his Death, 


as the preſent Will and Codicil are penned. Though the When a 


Codicil {hall 
Will directs, that the Legacies ſhall be payable only from not be fig 


five Years after the Teſtator's Death, the Queſtion "Will. _ 
would be, whether the Codicil has made a Variation in 
this Reſpect. The Words of it are, that the Truſtees 

ſhould pay, with all the Speed that may be, all his Debts, Le- 

gacies and Funerals. But theſe Words will make no Dif- 
ference. The next Queſtion is concerning the Debts; as It is indeed | 
to that the Matter ſeems to be more doubtful. It is indeed po Are 
true, that, where the Party prays his Satisfaction for à Party prays. 
Simple Contract Debt meerly out of perſonal Aſſets, the nds rpg 
Court will of Courſe direct the Debt to be paid, with In- Simple Con- 
tereſt to be computed from one Year after the Death of crack Debe 


meerly out 


the Teſtator. But where a real Eſtate is charg'd with the of yes 


O_o — . 


Payment of Debts as well as the Perſonal, his Lordſhip 8 


urt willof 


{aid he did not know, that it was abſolutely fixed, that Courſe direct 
8 te Debt to 
Simple Contract Debts ſhould carry Intereſt "vc ig that 


be paid, with 
A. gr eere 


Time; and he believed, if the Decrees of the Cone == wb 


computed 
were looked” into, it wad be found, that a great many from one 


of them are in this Form, that the Maſter ſhould take an jar 
Account of the Value of the Eſtate and of the Debts, that the Teltator. 


But where a 
he ſhould compute Intereſt upon ſuch of the Debts as car- 1 raue i. 


ry Intereſt, without giving any Direction, that Intereſt 1 with 


ſhould be computed upon the other Debts. And it mighr 2 oF 


| be moſt miſchievous if the Rule of Court was, that all the On. 
Debts in ſuch Cate ſhould carry Intereſt. *Tis indeed his Lor. 


true, that in Will. Rep. 228. tis held to the contrary. ; Bp Bid he 


did not _ 
and there the Words of the Book are, His Lordſhip alſo de- Ln that i 


clared, that by this Truſt-Term the Simple Contract Debts be- . 


came as Debts due by Mortgage, and conſequently ſhould carry that Simple 


Contract 
Intereſt as well as the Debts ſecur d by Bond. His Lordſhip Be 


laid, that he took it, that that Gen was directly con- uy Inte- 
trary to the Courſe of the Court. For where a real and; Tin. 
perlonal Eftate is ſubject to the Payment of Debts, the Di- ye 
rection which this Court gives is, that, in Caſe the Bond-Cre- Debs ſhall 


ditors ſhall exhauſt the perſonal Eſtate, the Simple Contract fa"! 9 


from the 
Creditors ſhall ſtand in their Place, and receive the like Time a Re- 
Nnn ga- Port is con- 


firmed, 
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Satisfaction out of the real Eſtate. So that his Lordſhip 
ſaid, that he doubted whether that Obſervation in the Re- 
port was rightly taken. The next Caſe, which has been 
cited in the preſent one, is that in 2 Will. Rep. 26. There 
no Caſe is ſtated, but ſeven Points are {aid to have been 
reſolved. The firſt and ſecond of thoſe Points his Lordfhip - 
{aid were clearly ſettled, and ſo he obſerved was the fifth; 
the ſeventh is laid down in theſe Words, Lord Chancellor 
ſaid, That it was the daily Practice, if a Man deviſed his 
Lands for the Payment of his Debts, this Deviſe makes the 
Land as a Security or Mortgage for all the Teſtator's Debts, 
as well thoſe by Simple Contract as otherwiſe; and the Simple 
Contract Debts ſhall carry Intereſt as the Land, which is the 
Fund, yields annual Profits. This Reſolution of the Court 
does not determine, where Lands are barely charged with 
the Payment of Debts, that that will make the Sim- 
ple Contract Debts to carry Intereſt. And his Lordſhip | 
ſaid, That on a general Deviſe of Lands for the Pay- 
ment of Debts he ſhould think that Simple Contract 
Debts ought not to carry Intereſt. The Words in that 

Caſe are, That the Simple Contract Debts ſhall carry Intereſt 
as the Land, which is the Fund, yields annual Profits. That 

| Imports, that thoſe Debts ſhall carry Intereſt; but then 
that brings the Point to this Queſtion ; whether the Lands 
In the preſent Caſe ſhall be conſider'd as yielding annual 
Profits; and conſidering the Burden that was upon them 
by Reaſon of the Annuities, he could not ſay that they 
could. The Annuities and other Outgoings amounted to 

5 7o l. per Ann. and the Profits of the Eſtate in Poſſeſſion 
were only 718 J. per Ann. The Opinions that have been 
mentioned both of Lord Harcourt and Lord Macclesfield, as 
there reported, do both of them ſeem to have gone too 
far. However, in the preſent Caſe, as the Legatees are 
intitled to Intereſt upon their Legacies, it would be odd to 
ſay, that the Simple Contract Creditors ſhould not be in- 
titled to Intereſt likewiſe. And therefore his Lordſhip 
ſaid, that he thought the Simple Contract Creditors ought 
to have Intereſt allowed them, and that from the Time 


4 ? | the 
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the Report was confirined in 1716; For then it was that 
the Debts were liquidated and Arte And ſo his Lord- 
ſnip Was * to decree accordingly. 


Burgoyne and Hatton. IM. 
* R Thomas Wendy, being ſeiſed of ſeveral Eſtates 3 in 
the County of Cambridge, in 1657 made his Will to 
the following Effect. The Will began with declaring, 
« That it was the Teſtator's Farention- to diſpole of all his | 
« worldly Eſtate.” The Teſtator then recited, © That he 
ſtood indebted in divers Sums of Money, to the Amount 
« of 60001. and thereupon he declared, that all his Lands, 
« except his Manor of Wendy ard his Lands lying therein, 
4 and his Manor of Haſlingfeild, ſhould ſtand chargeable in 
© the firſt Place for the Payment of thoſe Debts. » And 
for that Purpoſe the Will followed to this Effect.“ I 
give and deviſe to three Truſtees and their Heirs (par- 
ticularly naming them) all my Lands, except my Ma- 
nor of Wendy and my Lands therein lying, and my 
* Manor of Haſlingfeild, and "y Manor and Farm of 
* Haukſton, which I give to my dear V. 'ife for four Years, 
in Truſt for the Payment of my Debts as aforeſaid ; 
the Remainder to Thomas Steward for Life, the Remain- 
der to his Wife for Life, the Remainder to my Truſtees 
to preſerve contingent Remainders, the Remainder to 
+ his Giſt and other Sor! s in Tail Male, the Remainder, as 
eto one Moiety of the ſaid Eſtates, to Lady Kemp for 
her Life, and as to the other Motety, to Suſan Steward 
for her Life, the Remainder to Sir Roger Burgoyne and 
the Heirs Male of his Body, the Remainder to my own 
right Heirs for ever. And as to my Manor of Wendy 
and my Lands therein lying, together with my Manor of 
Haſingfeild, J deviſe the lame to Thomas Steward and 
* the Heirs Male of his Body.” . Thomas Steward was Heir 
at Law to the Teſtator, and Lady Kemp and Suſan Steward 
were Sitters to Thomas Steward, 
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The Teſtator died in 167 3, the Debts were paid off in 
three Vears; and afterwards, in 1674, the Truſtees men- 


tioned in the Will convey'd the legal Eſtate to the Parties 
that were intitled to the equitable Intereſt, with this Diffe- 


rence only, that Sir John Moor was made a Truſtee to pre- 
ſerve the contingent Remainders, and the Remainder to Sir 


| Roger Burgoyne was limited generally to him in Fee, with- 
out limiting any Remainder « over. 


In 1626 Wir Hatton became a Purchaſer of the Hauk- 


ſton Eſtate of Mr. Steward, and the Conveyance was made 


in this Manner. Lady Kemp and Suſan Steward joined in 


this Conveyance with Mr. Steward and his Wife. The 


Conveyance was made to Truſtees, it being in order to 


make a Marriage - Settlement. And at the. End of the 
Deed Sir John Moor, who was likewiſe made a Party to it, 
declared, That he confirmed the ſame to the Truſtees, to 


have and to hold to them for the Purpoſes mentioned in 


: the Settlement. A Fine was likewiſe levied of the Pre- 
miſſes accordingly. Under this Deed Francis Hatton enter- 
ed upon the Premiſſes in that Vear, and the Eſtate was in- 


joy 'd by the Defendant under dar Settlement to the pre- 
lent Time. 


Mr. Steward died, and afterwards his Wife died in 1729. 


The Plaintiff Sir Roger Burgoyne, who was Grandſon to 


Sir Rig mentioned in the Will, came of Age in April 
1731; he thereupon immediately made an Entry upon the 
Haukſton Eſtate, and afterwards, in the ſame Year, brought 
his Bill againſt the Defendant for an Account of the Rents 
and Profits of this Eſtate ; the Deed of 1674, whereby 
the legal Eftate was convey d in the Premiſles, not being at 


that Time any way known to him. 


In 1736 this Deed was s ſent to him by one Mr. ä 
who purchaſed another Eſtate of him. And thereupon, 
in Eater Term 1736, the Plaintiff brought : an Ejectment 

4 to 
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to recover this Eſtate at Law. Upon that the Defendant 
moved, that the Plaintiff might make his Election, whether 
he would proceed at Law, or in this Court; and he made 
his Election to proceed here. 


The Attorney General argued as Counſel for the Defen- 


EY 


dant, and ſaid, That he apprehended, that even ſuppoſing 


the Plaintiff ſhould be thought to have a Right in this 
Caſe, that ſtill he had taken an improper Remedy by 
coming into this Court. He did readily agree to the Caſe 
out of 1 Vern. 295, which had been cited by the other 
Side, but ſubmitted it, that it did not come up to the pre- 
ſent Caſe ; for that Caſe was no more than to ſhew, that 


an Infant might bring a Bill of Account for Rents and 5 


Profits againſt an Intruder. But he conceived, that the 


preſent Caſe Was diſtinguiſhable from that by reaſon that 
here the Defendant injoy' d the Eſtate under a Settlement 


which at leaſt was a ſtrong Colour of Title. And this would 
have been an Objection if the Plaintiff had even been an 
Infant at the Time of bringing his Bill; but he was of 


full Age at that Time, and he knew no Caſe that ſuch 


a Perſon could bring a Bill of this Sort, by reaſon that Part 


of the Profits had been received during his Infancy. He 


obſerved likewiſe, that the Plaintiff's Remedy was ſtill the 


more improper on Account of the Deed of 1674. By 
that Deed the Plaintiff has a Title at Law, if he has any 
Title, and therefore his Remedy at Law {ſhould have been 
taken. But even ſuppoſing that there had been ſome Co- 
lour for the Plaintiff's coming into this Court at firſt, yet 


nothing could be ſaid for his making his Election to pro- 


ceed here after the Deed of 1674 was ſent to him. The 


Defendant too, he obſerved, was clearly a Purchaler, and, 
he apprehended, a Purchaſer without Notice. But he ſaid, 
that he conceived the Plaintiff had no Right at all, by 


reaſon that under the Will of Sir Thomas Wendy he did 


not apprehended that the Lands in Queſtion were deviſed 


any longer than merely for the Term of four Years; he ſaid 


he ſhould not contend but they were charged for Pay- 


Ooo | ment 
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ment of Debts. And the Cale of the Earl of Warrington 
was indeed ſtrong for that Purpoſe, to ſhew that even leſs 
Words than theſe would ſerve to make ſuch a Charge; 
but {till he conceived, that when that Purpoſe was an{wer- 
ed, which was done in about three Years, the Debts be- 
ing paid off in that Time, there was no. reaſon to ſay, 
that the Lands were deviſed away any farther, the Ex- 
ception in the deviling Clauſe plainly extending to exempt 
theſe Lands out of the Deviſe, unleſs for that Term of 
four Years; and if this was ſo, Mr. Steward was intitled 
to them as Heir at Law. 


Mr. Brown argued on the ſame Side, and for Authority 
cited 1 Vern. 106. 


And Mr. Clark on the ſame Side cited Bridg. Rep. 103. 
and ſaid, That the Cale mentioned by Mr. Brown out of 
Vern. is reported in another Part of that Book, and like- 
wiſe in 1 Lev. 287. SOT 


Lord Chancellor {aid he would in the firſt Place con- 
ſider, whether the Plaintiff has any Right in the pre- 
{ent Caſe, and in the next Place, whether he has taken a 
proper Remedy. With regard to the firſt Point it ſeemed 
to him, that the Plaintiff had a ſtrong Probability of having 
a Right, and that was as much as was neceſſary for him to 
declare, conſidering the Direction which he ſhould give. 
The Teſtator, in the Beginning of his Will, declares his 
Mind to be to diſpoſe of all his worldly Eftate. He then 
recites the Debts that he owed, and declares, That all his 
Lands, except the Manor of Wendy and his Lands lying 
therein, and his Manor of Haſlingfeild, ſhould ſtand charge- 
able in the firſt Place for the Payment of thoſe Debts; ſo 
that in declaring his Intention, tis extremely plain, that he 

deſigned to diſpoſe of all his Lands, excepting his Wendy 
Eſtate and his Manor of Haſlingfeild, tor the Payment of 
his Debts in the firſt Place. He then goes to execute his 
Intention, and for that Purpoſe deviſes to three n 
1 5 an 
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and their 4 particularly naming them, al bis Lands, 
except his Manor of Wendy and his Lands therein lying, 

and his Manor of Haſlingfeild, and his Manor and Farm of 
Haukſton, which he gave to his Wife for four Years, in 
Truſt for the Payment of his Debts as aforeſaid, and then 
limits the ſeveral Remainders over. He ſaid it ſeem'd to Where a 
him, that the Intention of this deviſing Clauſe was, that 1 14 


all be ſup⸗ 
all his Lands ſhould be diſpoſed of in the Manner which he po to . 


has mentioned, except he Wendy Eſtate, and the Manor of — 5 5 
Haſling feild, and the Term of four Years given to his Wife . 
in the Manor and Farm of Haukſton. And this is the more tain Lhe 
plain, if the Words be a little tranſpoſed, by reading them 3 
in this Manner; My Manor and Farm of Haukſton for fou wie he 
Tears, which I give to my dear Wife. And ſuch Tranſpo- Law will 
ſition of Words has been allowed to be made; for which R224. 
' Purpoſe he cited Hobart 75. and Salt. 23 4. In this al res. 
Caſe indeed Lord Chief Juſtice Holt differed from the three ing a Will, 
Judges that were of that Opinion. But it appear'd by a 
Note which he had, taken by my Lord Raymond, that the 
Judgment was affirm'd in the Exchequer-Chamber accord- 

ing to the Opinion of the three other Judges, and that the 

{ame was afterwards done on a Writ of Error in the Houſe 

of Lords. His Lordſhip ſaid he would now conſider the 
Objections that have "Mes made to the Remedy which 

the Plaintiff has taken, by filing his Bill in the firſt Place, 

and afterwards making his Election to proceed in this Court. 

He did own, that he was not well ſatisfied, that the Plain- 

tiff's being an Infant whilſt Part of cheſs Profits were 
received, would have been a ſufficient Ground for him to 

have brought this Bill for an Account of the Rents and 
Profits. He ſaid it was very true, that an Infant may Where an. 


bring ſuch a Bill againſt a Diſſeiſor, and that is in Confor- fn ant wil 


be intitled to 


mity to the Rule of Law in the like Caſe, where an Infant brings Mill - 
may bring an Action of Account againſt the Perſon that hag ae hv 
diſſeiſes him, and charge him as a Receiver. He ſaid it of Profits. 
was true likewiſe, that formerly it has been held in this 
Court, that, though the Perſon entering upon the Infant 

has a Colour of Tide, as under a Settlement, a Bill of 


this 
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this Kind would lie for an Infant in that Caſe. But for 
his Part he owned he had a Doubt, whether of late a 
Bill of this Sort has been held to lie in that Caſe. And 
he was unwilling to determine that Point here; for he 
thought there was no Occaſion for it. But the Matter which 
he founded his Opinion upon was, That the Plaintift was 
proper in coming into this Court at firſt, by reaſon that the 
Deed of 1674 was not then known to him; and therefore 
he could not tell but that his Title was merely an equita- 
ble Intereſt; and had his Title been ſuch a one, the De- 
fendant could not have barred him, on account of his be- 
ing a Purchaſer from Mr. Steward ; for that it app ars on 
the Face of the Deed of 1686, that he had the cleareſt 
Notice imaginable, that Mr. Steward took only under the 


Where a Will of Sir Thomas Wendy. The two Siſters of Mr. Steward 
Purchaſer join in the Conveyance with him, which there would 


ſhall be ſaid 
to have No- have been no Occaſion for, had Mr. Steward claimed 


Wil ß as Heir at Law. Beſides, Sir John Wood is Party to the 
reaſon of Conveyance, which there would have been no Occaſion 
5 for, but only upon that Account. But then it has been 
Convey- objected to the Plaintiff, that he was wrong in making 
aberwi his Election to proceed here aſter the Deed of 1674 was 
would ner made known to him. But ſtill his Lordſhip's Opinion 
ave been | 
neceflary, Was, That the making that Election ought not to prejudice 
the Plaintiff neither. He ſaid it was very true, that the 
Plaintiff came of Age in April 1731, and tho' he made his 
Entry immediately after, yet that Entry could not ſerve 
him, by reaſon that he did not bring his Ejectment within 
a Year after, as the Statute for the Amendment of the 
Law requires. It has been objected, that he ſhould 
wi... have proceeded in the Ejectment which was deliver'd in 
here a 


perſon ſhall Eaſter Term 1736. But his Lordſhip ſaid, he did not well 


be intitled know whether the five Years were not hn palt ſince the 


to make his 
Fleclion to I'ime of his coming of Age, and conſequently whether at 


e nt. Law he would not have been intirely barred; at leaſt this 
withſtanding was {uch a doubtful Matter as made it much more prudent 
bes had for the Plaintiff to make his Election to proceed here; and 
ola Ded. therefore his making ſuch Election thould not prejudice 


"i him. 
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him. Ad there was the ſtronger Reaſon for this, becauſe 
the Deed of 1674 was not ſtrictly a Conveyance of the 
legal Eſtate according to the Will. For by the Deed a 

Remainder in Fee is limited to the Plaintiff's Anceſtor, 
whereas by the Will he was only intitled to a Remainder in 
Tail. And this he ſaid in Reality was not ſo favourable a 
Conveyance to the Plaintiff, as it would have been if the 
Remainder had been limited i in Tail; for then he would 


not have been ſubject to the Debts of his Anceſtor, he 


coming in per formam Doni, whereas in the other Caſe he 
would. For theſe Reaſons his Lordſhip ſaid, that he would 
retain the Bill for a Year, and would give the Plaintiff Li- 
berty to try his Title at Law in the mean Time, and 
would not ſuffer the Defendant to take any Advantage at 
the Trial, of the Plaintiff's Nonclaim, or his not bringing 


his Ef eAment in due Time. And the Court he ſaid has 


m hs Caſes given the like Sort of Directions, where 
for particular Reaſons they have not permitted a Defen- 
dant to take Advantage of the Statute of Limitations, 


when there has been a Suit depending in this Court rela- 
ting to that Matter; and ſo his Lordſhip was Pleaſed to 


9 accordingly. Vide the n next Caſe. 


Sir Roger Burgoyne and Hatton. 


INCE the Cauſe came laſt on before the Court, Sit 
Roger Burgoyne brought his Ejectment for the Manor 
of Haukſton before-mentioned ; which Action came to be 
tried before Lord Chief Juſtice Wills, At the Aſſiſes an 
Order of Nifi prius was entered into by Conſent, that the 


June 21 


Ante 2 3 I; 


- Plaintiff ſhould have a Verdict, but that that Verdict 


ſhould only ſtand as a Security to him, and that the Mat- 
ter of Law in that Cauſe, ariſing upon the Words of Sir 
Tho. Wendy's Will, ſhould be referred to the Opinion of the 


5 Chief Juſtice at his Chambers. Afterwards he declared his 


Opinion to be, that the Manor and Farm of Haufſton are not 
totally excepted out of the Deviſe to the Truſtees, but for 
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ce 


four Years only. And thereupon Sir Roger Burgoyne er- 
tered up his Judgment. 


In une 1738 the Defendant Mr. Hatton filed his Croſs 
Bill againſt the Plaintiff. And in this Croſs Cauſe the 
Fact appeared to be to the following Effect. © In 1673 
Sir Tho. Wendy, by his Will before-mentioned, deviſed all his 
Lands, except his Manor of Wendy and his Lands lying 
therein, and his Manor of Haſelingfield, to certain 'Tru- 
ſtees and their Heirs, in Truſt for Payment of his Debts 
and Legacies, which Debts amounted to 6000 J. Then 
came the following Clauſe; Item, Whereas my hopes 
© are, that by the Prudence and Care of him or them, 
ce that ſhall ſucceed me in the Enjoyment of my Eſtate, 
together with the Aſſiſtance of my ſaid Truſtees, the 
Eſtate may be kept intire, and no Part of it abſo- 
e lutely fold ; therefore my Deſire is, that my {aid Tru- 
* ftees do not, during the firlt three Years after my De- 
<* ceaſe, fell or cauſe to be fold any Part of my Lands 
„and Premiſſes, but only take, receive and enjoy the 
< Rents and Profits thereof, and employ the ſame for and 
towards the Payment of my Debts, Funerals and Lega- 
s intitled to the Truſt of the Premiſſes, ſhall at any Time 
« within the Space of three Years next after my Deceaſe, 
pay and diſcharge all my Debts, Funeral Expences and 
« Legacies, or fo much thereof, which will make up 
„the Sum and Sums of Money which I owe, and the 
„Charge of my Funeral, and the Sum and Sums of 
Money which I give and bequeath by Way of Le- 
gacies ; then and in ſuch Cafe the further Truſt here- 
of is, that my Truſtees, and the Survivor and Sur- 
vivors of them, {ſhall not make any Sale of any of the 
Lands and Premiſſes. But in Caſe the Perſon or Per- 
* ſons, who ſhall be intitled to the Premiſſes, ſhall not 
* dilcharge my Debts within the Time, then my Will 
and Meaning is, that my Truſtees, and the Survivor or 
Survivors of them, ſhall make Sale of ſo much and 
1 = “ {uch 
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cies; and in Caſe the Perſon or Perſons, who ſhall be 
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« « ſuch Part of my Lands as they ſhall think fi, for the 
4 full diſcharging of my Debts. © tem, I do hereby de- 
4 clare, that if my 'Truſtees ſhall execute any Eſtate to 
my Nephew or Nieces, purſuant to their Truſt, that 
they cauſe ſuch Clauſes to be inſerted for preſerving 
< the contingent Remainders, as is uſual in ſuch Caſes.” 
And by the ſame Will Sir Thomas Wendy gave two 
Legacies of 600 J. each to the Lady Kemp and * Stew- 
ard, the Siſters of Mr. Steward. 


* 


Son after making the Will the Teſtator died. e his 
Death Mr. Steward, who was his Nephew and Heir at 
Law, and likewiſe Deviſee, as appears by the former State 
of the Caſe, entered into Poſſeſſion upon the Manor of 
| Haukſton, together with the other Lands particularly devi- 
ſed to them. In 1674 he intermarried with Lucy Hatton, 
and thereupon, by Deed of the 1 4th of September in that 


ſime Year, in Performance of the Truſt repoſed in them, 


and for executing the Eſtate according to the Truſt thereof, 
and for and in Conſideration of a Marriage-Portion of 
60001. the Truſtees conveyed the Hauſſton Eſtate, a- 
mongſt other Lands, to Steward for Life in ſtrict Set- 
tlement, and for Default of Iſſue Male of Thomas Stew- 
ard, Lady Kemp and Sarah Steward, all and ſingular the 
Manors and Premiſſes, and particularly the Manor of 
Hauſſton, were limited to Sir Roger Burgoyne, his Heirs and 
Aſſigns for ever, according to the Ules and Limitations f mn: 
the Will and Settlement. 


In July 1686 Sir Edward ies writ a Tanks * to Sir 
- Roger Burgoyne, the Defendant's Grandfather, wherein he 
tells him, that the Manor of Hawkſton ought to have come 
to Steward and his Heirs, and that it was a Miſtake to be 
limited by the Will, as twas done; for which Reaſon he 


deſires him to join with Seward in * Sale of it. 


About the November following, a Caſe was ftated for 


the Opinion of Sir Francis Pemberton; and after reciting 
| the 
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the material Clunſes in the Will of Sir Thomas Wendy, the 
Fact was ſtated in that Caſe in the Manner following. 
Sir I. V. died without Iſſue; his Nephew P. S. the next 
Man in Remainder, upon bis Marriage, and before any 
Land fold, paid all the Debts, Funeral Charges and Le- 
gacies ; and the Truſtees ſettled the Manor of Haſeling- 
feild and Haufſton purſuant to the Directions in the 
Will, that is to ſay, to himſelf for Life, the Remainder 
6 0 Truſtees for his Life, and to Sons in Tail Male; then 
to his firſt Niece in like Manner, and afterwards to the 
ſecond Niece in like Manner; then for Default of ſuch 
„ Iſſue, to Sir R. B. and the Heirs Male of his Body, 
« with the Remainder over. T. S. nor either of the two 
Nieces have, or are ever like to have any Iſſue Male. 
J. S. preſſeth Sir R. B. to join with him in ſelling the 
Wins Haukſton Manor, pretending it was ſettled with Haſeling- 
feild by Miſtake, and ought not to be ſettled, though he 
that drew the Will Fa the Settlement, and was alſo 
one of the Truſtees that made the Settlement, and a 
great Lawyer.“ This great Lawyer was Sir Edward 
Atkins before-mention'd ; and the Opinion that Sir Francis 
Pemberton gave was, that the Manor of Haukſton paſſed 
by the Will of Sir Thomas Wendy. © By Deed walls Date 
the 22d of Nov. 1686, made between Sir Foby Moor 
and Lucy Steward, Wife by. Tho. Steward, of the firſt Part, 
Sir John Brodrick, Sir Robert Griffey and Edward Nicholas, 
of the ſecond Part, Anthony Bowyer and John Nicholas, of 
the third Part, Frances Nicholas Widow, and Oliver Nicho- 
las, of the fourth Part, and Francis Hatton, eldeſt Son 
and Heir apparent of Lucy Lewes, and Frances Nicholas 
the Younger, ſole Daughter of Frances Nicholas the 
Elder, of the fifth Part, reciting that a Marriage was 
then intended to be had between Francis Hatton and 
Frances Nicholas the Younger, and that 14401. Part of 
the Marriage-Portion of Frances Nicholas was paid or ſe- 
cured to Sir John Nicholas, Sir John Brodrick, Sir Robert 
Griffey, and Edward Nicholas; it was thereby agreed, 
« that the rages {hould be laid out in a Purchaſe of 
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* Lands of Inheritance, to be ſettled to the Uſe of Fran- 
cis Hatton for Life, Remainder to Truſtees to preſerve 
contingent Remainders, with Remainder over, for the 
Benefit of younger Children of the Marriage, with 


* by the fame Indenture the Sum of 6000 1. of the ſes 


« parate Eſtate of Lucy Lewes, was agreed to be laid our 


“in Land for the Benefit of Francis Hatton and Frances 
Nicholas, and their Iſſue, in Manner therein mentioned.“ 


Remainder to the right Heirs of Thomas Hatton; and 


And about the ſame Time a Bill was brought by Sir 
John Brodrick, Sir Robert Griffey, Edward Nicholas, Sir Ro- | 


bert Wright, Sir John Nicholas, and others, Creditors of 


Steward, againſt Steward and his Wife, and againſt Sir Ed- 
ward Atkins and Sir John Moor, ſetting forth, that Steward 
was indebted to the Plaintifts, Sir Robert Wright, Dr. Brady 


and Mr. Coleborne, and that he did, for diſcharging his Debts; 
by Articles under Hand and Seal, agree with thele Plaintiffs 


to ſell to them for 12001]. an Eſtate in Fee in the 


Manor of Haukſton, and that they provided their Money, 


but were ſince informed, that Steward could not {ell ſuch 


Eſtate ; for that Sir Tho. Wendy, who was ſeiſed of the Pre- 


miſſes, did by his Will in Writing deviſe the ſame with 
other Lands to Dame Lettice Wendy, the Defendant Sir Ed - 


ward Atkins and one Richard Winch and their Heirs, upon 
Truſt for Payment of his Debts and Legacies; and after- 
wards to limit the {ame to the Detendant Steward for Life 


only, with contingent Remainders, but with Power fot 


Steward to ſettle the fame in Jointure upon any Wife; and 


that Steward, upon the Marriage with Lucy his Wife, did 


limit the lame with other Lands to her in Jointure ; that 


the Truſtees in the Will of Sir Tho. Wendy, did accordingly 


convey the Premiſſes to Sir John Moor, to the Ule of Stew- 
ard for Life, and then to Lucy for her Jointure; whereby 

Steward was dilabled to perform the Agreement, to the 
Prejudice as well of Sir John Nicholas, Sir John Broderick, 
Sir Robert Griffey and Edward Nicholas, as of the other 
Plaintiffs, the Creditors, who were in danger of loſing 
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County of cambridge, except the Manor and Farm of Hauk- 


ward Atkyns, by his Anſwer, confeſſed the Manor was 


but that they on Steward's Marriage did convey the ſame, 
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their Debts, except the Agreement went on; and there- 
fore the End of the Bill was to have an Execution of the 
Agreement. Steward by his Anſwer confeſſed the Agrec- 
ment, and ſet forth, That Sir Thomas Mendy, by his Will 
in Writing, qirected all his Manors and Lands in the 


ſton and ſome other Lands, to ſuch Truſtees as in the 
Bill was ſet forth, for Payment of his Debts; and that 
the Defendant, not thinking the Manor and Farm was ex- 
cepted, as it really was, 4d: upon his Marriage, according 
to the Power mentioned in the Will, limit the ſame unto 

Lucy his Wife in Jointure, as ſuppoſing the lame was con- 

vey d to the Truſtees by the Will; but that he was ſince 
adviſed, inaſmuch as that Manor was excepted in the 
Will, and he was Heir at Law to Sir Thomas Wendy, he 
had ſufficient Power to perform the Agreement, and that 
he and his Wife had levied a Fine of che Premiſſes to Sir 
John Nicholas, in Purſuance of the Agreement. Sir Fd- 


excepted out of the Deviſe to him and the other Truſtees; 


as before ſet forth. And Sir John Moor, by his An- 
ſwer, ſet forth, that his Name was uſed as a Truſtee for 
Lucy on her Marriage; but that her Friends, particular- 
ly her Mother, approving of the Sale, he was willing to 
join therein, being indemnified by the Court. Whereupon, 
in February 16 96, it was ordered, that the Manor of 
Haul ſton ſhould be fold to the Plaintifh : ; and that the De- 
fendants the Truſtees, particularly Sir Fohn Moor, ſhould 
join in the Sale, and be indemnity'd ; and thereupon, by 
Deed dated the 27th of November 1638, made between 
the before-named Thomas Steward and 155 his Wife, of 
the firſt Part, Sir Fohn Nicholas, Sir John Broderick, Sir Robert 
Griffey and Bae Nicholas, of the ſecond Part, Sir Robert 
Wright and Elizabeth his Wife, and Sarah Steward, of the 
third Part, Sir ohn Moor, of the fourth Part, and Francis 


Hatton, of the fifth Part, reciting in Part the firſt mention _ 


ed Indenture quinquepartite, and that with the Appro- 
1 bation 
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bation of Fr ancis Hatton, the Truſtees had gte with Tho- 
mas Steward to pay him 1200 J. Part of the 1440 J. for 
the Purchaſe of the Manor of Haußſton and other Lands. 


It was witneſſed, that Thomas Steward and Lucy his Wife, | 


for and in Conſideration of the 12001. to him paid by 
Sir John Nicholas, Sir John Broderick, Sir Robert Griffey and 


Edward Nicholas, with the Approbation of Thomas Hatton, did 


grant unto. Sir Fohn Broderick, Sir Robert Griffey and Ed- 


ward Nicholas the Manor of Haukſton, and all and ſingular 
the Lands, and Tenements therein particularly mentioned 
and deſcribed, to hold to Sir Fohn Nicholas and other Tru- 


ſtees, their Heirs and Aſſigns, to the ſeveral Uſes on- 


ly, and ſubject to the Proviſoes, Declarations and Agree- 


ments in the firſt mentioned Indentime quinquepartite, de- 


clared concerning the Lands which ſhould be purchaſed 


with the 1440 l. as in the laſt- mentioned Indenture, bear- 


ing Date the 27th Day of November 1686, and contain- 


ing a Covenant from Thomas Steward for quiet Injoyment 
from any Perſon claiming under him, Lucy his Wife, or 
Sir Thomas Wendy, and allo a Covenant for levying a Fine 


by Thomas Steward, Sir Robert Wright and Elizabeth his 


Wife, and Sarah Steward, unto Sir John Nicholas and the 


other Truſtees, of the Manor and Premiſſes, appears; 


| which Fine was levied accordingly. And by the ſame 
Indenture Sir Fohn Moor did grant, and confirm the Ma- 


nor unto Sir Fohn Nicholas and other Truftees, to the 
| Uſes above-mentioned. Under this Conveyance Thomas- 


Hatton claimed; and thereupon the Croſs Bill was brought 


by Thomas Hatton againſt Sir Roger Burgoyne, and againſt 


Liſle, who claim'd as a Purchaſer with Notice under "him, 


inliſting, that the Lands devited by Sir Thomas Wendy's 


Will in Truſt for the Payment of his Debts, were not 
above the Value of 5001. per Ann. and that in Fact Se- 
ard paid a great Part of thoſe Debts and Legacies with his 


own Money ; whereupon it pray d, That the Plaintiff in 


the Croſs une might ſtand in the Place of Steward, and 


retain a n out of the Haukſton Eſtate for the Mo- 


nies that Steward had ſo expended. And at the ſame Time 


that 
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chit this Croſs Cauſe was let down to be heard, the origi- 


nal Cauſe came on before the Court likewiſe on the Equity 
reſerved. 


Mr. 1 argued on the part of the Behn in "ths 


Croſs Caule, and for Authority cited 3 Rep. 20. 


Lord chancellor ſaid, 1 hat ſince the Time of filing the 


original Bill a Croſs Bill has been filed, which occaſions the 
principal Difficulty in the preſent Caſe, The Point inſiſted 


on by the Croſs Bill is, That the Manor of Haukſton bs 


Part of the Truſt Eftate, ſubjected by the Will of Sir Thomas 
_ Wendy to the Payment of his Debts. It has been ſaid, 


That, during the firft three Years after the Death of Sir 
Thomas Wendy, the Truftees could only diſcharge the Debts 
by the annual Rents and Profits of the Eſtate; that thoſe | 
Rents were by no Means ſufficient for that Purpoſe ; that 


Mr. Steward paid them off with his Wife's Portion, within 


a Year after the Teſtator's Death; that that appears by the 


State of the Fact in the Cafe that has been mentioned. It has | 


been ſaid, that he thereby became a Creditor upon the Eſtate, 
to reimburſe himſelf the Money that he ſo expended, and 


that the Plaintiff in the Croſs Cauſe has the ſame Equity 


that Steward himſelf would have had. But his Lordſhip's 
Opinion was, that the Plaintiff in the Croſs Cauſe 4 
not intitled to the Equity that he ſought by his Bill. *Tis 


indeed true, that did it appear that Steward would have 
had an Equity to have come upon this Eſtate, the Plaintiff 
in the Crots Cauſe would have had the ſame. But his 


Lordfhip's Opinion was, that Steward himſelf had no {uch 


Equity. To determine whether he had or not, it is ne- 
ceſſary to reſort to the Will of Sir Thomas Wendy, to conſi- 
der the Truft ariſing under that Will, and the Acts that 
have been done ſublequent to it. The Will is in this Man- 
ner; it gives the Lands in Queſtion to Truſtees for the 
Payment of his Debts. Then follows the material Clauſe 
on which the preſent Queſtion depends. ſtem, Where- 
as my Hopes are, that by the Prudence and Care of 


** * him 
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him or ther that ſhall ſucceed me in the Injoyment of 
4 my Eſtate, together with the Aſſiſtance of my ſaid 
- Truſtees, the Eſtate may be kept intire, and no Part of 
it abſolutely fold ; therefore my Deſire is, that my ſaid 
Truſtees do not, during the firſt three Years after my 
Deceaſe, ſell or cauſe to be ſold any Part of my Lands 


wards the Payment of my Debts, Funerals and Lega- 
cies; and in cafe the Perſon or Perſons who ſhall be in- 
titled to the Truſt of the Premiſſes ſhall at any Time, 
ceaſe, pay and Diſcharge all my Debts, Funeral Expen- 


Rents and Profits that my Truſtees ſhall in the mean 
Time receive, will make up the Sum and Sums of Mo- 


by way of Legacies; then and in ſuch Caſe the farther 


Survivors of thank: hall. not make any Sale of any of 


not diſcharge my Debts within the Time, then my 
Will and Meaning is, that my A'ruſtees, and the Sur- 


and Premiſſes, but only take, receive and injoy the Rents 
and Profits thereof, and imploy the ſame for and to- 


ces and Legacies, Or 10 much thereof which, with the 


the Lands and Premiſſes; but in caſe the Perſon or 
Perſons who ſhall be intitled to the Premiſles, {hall 


vivor or Survivors of them, ſhall make Sale of fo 
much and ſuch Part of my Lands as they ſhall 
think fit for the full Diſcharging of my Debts.” What 
is the Conſtruction of this Clauſe in the Will? Plainly 
it is, that the Truſtees ſhould not ſell the Eſtate for the 
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within the Space of three Years next after my De- 


ney which I owe, and the Charge of my Funeral, and 
the Sum and Sums of Money which I give and bequeath 


Truft her eof 1 IS, that. my Truſtees and the Survivor and | 


Payment of the Debts during the Space of three Years; 


and that during that Time the Perſons who were to ſuc- 
ceed in the Eſtate were to have the Election whether they 


would not diſcharge the Debts themſelves. in order to pre- 
vent the Eſtate from being ſold ; but not a Word is ſaid, 
that by paying them oft they were to have a greater Inte- 
reſt than ocherways they would have been intitled to. By 


paying them off they were indeed to ſecure their own In- 
Rrr tereſt 
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tereſt in the Eſtate, and that is all that they could da, 
Conſider then what it is that Steward has done. He meets 
with a Fortune of 6000 l. within the three Years ; and there- 
upon, in 1674, which was the Year after the Teſtator's 


Death, the Truſtees executed a Conveyance of the Lands in 
Queſtion, amongſt other Eſtates, to Mr. Steward. This 


Conveyance is {aid to be in Performance of the Truſt re- 
poled 1 in the Truſtees, and for executing the Eſtate accord- 
ing to the Truſt thereof, and for and in Conſideration of 


the Marriage-Portion of 6000 1. Upon thele Conliderations 


the Truſtees convey the legal Eſtate to Steward for Life in 
ſtrict Settlement, and in Default of ſuch Iſſue Male of Tho- 


mas Steward, Lady Kemp and Sara? Steward, all and ſin— 


gular the Manors, Lands and Premiſſes, and partic ularly 


the Manor of Haukſton, were limited to Sir Roger Burgoyne, 


his Heirs and Afſhgnees for ever, according to the Uſes 
and Limitations in the Will and Settlement. Steward ha- 


ving this Conveyance made to him did not {ell the Pre- 
miſſes till 1686, and then the Purchaſer had Notice of 


the Will of Sir Thomas Wendy. At the Time this Purchale 
was going on a Doubt arole, whether Mr. Steward could 
make a good Title to this Eſtate. A Caſe was accordingly 


drawn up for the Opinion of Counſel. No Imagination 


was at that Time had, that Steward had the Equity which 


is now thought of; and the only Queſtion for the Opinion 


of the Counſel was, Whether the Haulſton Eſtate was 
ſettled or not? The Decree too that was made ſoon after 


plainly ſhews, that the Parties had no Imagination of what 
is now contended for, and that the only Thing that was 
aimed at by that Bill, was the Rectifying the Miſtake in 
the Settlement on Account of the Intention of the Will, 


that this Eſtate was not deſigned to have been included. 


And as Steward himſelf would not have had this Right, 


the Plaintiff in the Croſs Cauſe by no Means can. And 75 


his Lordſhip was pleaſed to decree accordingly. 
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e Earl of. Thanet and others againſt Toy xt, 


Paterſon and other. 

| ELEC Seed ; ee, 9 
HE preſent Bill was brought by the I of Thanet 
and his Son againſt the Defendants, who were 
Owners of certain Tenant-Right Eſtates in the County of 
Weſtmoreland, inlifting upon general Fines, not exceeding 


\ 


two Years, according to the improved Vahoe of the Land, 
due from them upon the Death of the Lord of thole 


Manors. 


The Bill ſet forth, That upon the Death of Thomar late 
Earl of Thaxet, in 1729, the Eftate devolved to the pre- 


ſet Earl under a Settlement, and that upon the late Earl's 
Death che Fines in Queſtion were due to him, 


The ka Bill therefore was . by the preſent 
Earl of Thanet as Tenant for Life under that Settlement, 


and likewite by his Son the next Remainder-man in Tail, 


praying, That thoſe Fines might be paid to the preſent 
Earl, and that this Cuſtom might be eſtabliſhed. 


To this Bil the Te enants ſer forth by their Anke. That 


true it was, that general Fines were due to the Lords of 
theſe Manors upon the Death of a former Lord, and like- 
wife that growing Fines were due to them upon the Change 


of a Tenant. But then they inſiſted upon it, that by the 
Cuſtom of theſe Manors no greater Fine was is upon the 
Death of a Lord than ten times the Value of the ancient 
Rent, which is called a Tenpenny Fine; and that no greater 
Fine was due for the growing Fine than {eventeen times the 
Value of che old Rent, which 1s called a e e Fine. 


The Tenants likewiſe preferred a Croſs Bill 3 the 1 : 
tills, whereby they pray/d, That the Fines, as they ſet them 
forth, might be eſt abliſhed, and that certain other Cuſtoms. 

relating 
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W to choſe Eſtates might be eſtabliſhed likewiſe. This 
Bill farther ſet forth, That the Daughters of the late Earl 


| had made an Entry upon theſe Manors immediately after 


the Death of the late Earl, claiming a Title to them, 
Theſe Ladies were made Defendants to this Bill, toge- 
ther with the preſent Earl, and the Bill pray'd, That 
they might interplead one with another. And an Affida- 
vit was annexed to this Bill, ſetting forth, That it was in- 


different to the Tenants which- ever of em they paid their 


Fines to. 


To this Bill the Daughters of the late Earl of Thanet 
put in their Anſwer, and thereby ſet forth, That theſe 
Manors were originally granted from King John to one 
Robert De veteri ponte, and the Heirs of his Body, and that 
they were thoſe Heirs. And as to the Settlement which 


the preſent Earl of Thanet claimed under, they ſaid, that 


it was only ſupported by a Fine and Recovery, which 


they were adviſed was void, inaſmuch as the Reverſion 


of thoſe Manors was in the Crown. 


Mr. Arty argued 2s Counſel for the Plaintiffs; in the L 


original Cauſe, and to ſhew that the preſent Earl was in- 


titled to theſe Manors, and not the Daughters of the late 
one, he ſaid, That King James the 1ſt, by Letters Patent, 
granted his Heverfion to this Family, and that being our | 
of the Crown, the Fine and Recovery would be well main= 


tainable. This Point he ſaid was ſo held in the Caſe of 


Lord Angleſea and the Earl of Derby in the Court of Exche- 


quer. And to ſhew thap the 3 of 34 H. 3. which 


this Queſtion depends upon, was to be conſtrued ſtrictly, 


he relied upon Raymond 288. and Gardner's Caſe there eo 
Thus much he 1 to ſhew that the preſent Earl 
was unqueſtionably intitled to theſe Manors; but he thought 


it was pretty extraordinary, that a Queſtion of this Na- 
ture ſhould be handled in the preſent Cauſe, where the 


original Bill was only brought to eſtabliſh a Right to Fines 


due from the Tenants. He did own, that by the Proofs 


4 it 
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it did not clearly appear whether the preſent Earl was in 
the Right in the Diſpute, or whether his Tenants were; 


and therefore he readily agreed, that a Trial muſt be di- 


rected. The Queſtion would be, Where the Iſſues ſhould 


be tried? and conſidering the Length and Difficulty of 


them, he believed it was certain, that the Iſſues mutt be 
tried at the Bar, and the Doubt would only be by what 
Jury they ſhould be tried, Whether by a Jury from Mid- 
 dleſex, or by a Jury from Weſtmoreland? He laid, that he ap- 
prehended a Jury from Weſtmoreland would be very impro- 
per, inaſmuch as moſt of the Eſtates in that Part of the 


Kingdom are Tenant-Right Eſtates. And in the Caſe of the 
Duke of Somerſet, where there was a Queſtion relating to 


certain Fines due from Eſtates of this very ſame Tenure, the 
Jury came from Middleſex, and there was a Trial at Bar 


likewiſe ; and the lame was done in the Caſe of Lord 


Angleſea and the Earl of Derby before-mentioned, where 
the Iſſue was tried in the Common Pleas 


The Attorney General argued as Counſel for the Daughters 


of the late Earl Thomas, and ſaid, That if the Court 


ſhould be of Opinion, that this Bill was properly an inter- 
pleading Bill, ſo that the Diſpute between the preſent Earl 
and the Daughters of the late Earl might be finally ſettled, 


he ſhould be very ready to offer what he had to ſay in Sup- - Z 


port of the Ladies Title. But he conceived. this was not 


properly an interpleading Bill, for that the Fines claimed 


by the preſent Earl were not brought into Court. 


Lord Chancellor ſaid he was deſirous that this Queſtion 
concerning the Propriety of the Croſs Bill with regard to 


Ladies Title might be firſt determined. 


Whereupon Mr. Brown, as Counſel for the Tenants, ſaid, 
That he apprehended they were well juſtified in this Part 
of the Crols Bill, inaſmuch as the Ladies actually ſigned a 


Letter of Attorney, impowering an Entry to be made on 


their Behalf. 


Sf M 
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Mr. Wilbraham on the {ame Side ſaid, that tho a Lord 
for the Time being, who is even a Diſſeiſor, may claim 
Fines from Tenants due on their Admiſſion to a Copyhold, 
yet he apprehended that none but the rightful Owners of 
Manors could bripg a Bill a-piece to eſtabliſh a Cuſtom 
in it. And as to what was objected by Mr. Faxzakerly, 
That the Money claimed for thele Fines ſhould be brought 
into Court, he ſaid that was by no Means neceſſary, un- 
leſs the other Side moves, that they may bring the Money 
in. And the Tenants have ſet forth by their Anſwer, 
that they are willing to pay what ſhall be found to be 


due. 


Lord Chancellor ſaid his Opinion was, that ſo much of 
the Croſs Bill, as ſought to bring in queſtion the Diſpute be- 
tween the Earl and the Ladies, ought to be diſmiſſed. 
What ſhall There were two Queſtions, he obſerved, for him to conſi- 
be fait © de der; 1ſt, Whether this Croſs Bill was a Bill of Inter- 
pleading Bill. pleader with regard to the Form of it? and, 2dly, Whe- 
Where a Bill ther in the preſent Caſe a Bill of Interpleader will lie, or 


of Inter- 


"leader win not? With regard to the firſt Point, his Opinion was, 


not lie. that this was not an interpleading Bill with regard to the 
Form of it; he ſaid he did readily agree, that tis not 
neceſſary that the Plaintiff in ſuch Bill ſhould bring the 
Money into Court, unleſs the other Side requires it. 
How Jr in But it 8 neceſſary in ſuch Bill, that che Plaintift ſhould 
vleading Bit make an Offer to bring it in, and even the whole of the 
cen be an. Money, as it is demanded by the original Bill, which in 
ged to bring the preſent Caſe the Tenants have omitted to do. With re- 
the Money gard to the ſecond Queſtion, his Opinion likewiſe was, 
tdttuhat no interpleading Bill would lie in the preſent Caſe at 
all. *Tis agreed on all Hands, that the preſent Earl is in 
Poſſeſſion, and has been ſo from the Death of the late 
Earl in 1729. And though in that Year the Ladies did 
make an Entry, yet they never thought proper to purſue 
their Claim to this very Day. There could therefore be 


no Doubt but that the preſent Earl was intitled to theſe 
I LT 
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Fines as againſt the Tenants, and that they could not be 
bound to pay them over again; there was another Reaſon 
likewiſe, why the Ladies could in no Manner be intitled to 
the Fines claimed by the original Bill, in as much as they 
were ſet by the Steward of the preſent Earl at a Court 
holden in his Name; and if the Ladies would have made 
any Title to Fines, they muſt have held Courts in their 
own Names, and have let their Fines themſelves, and de- 
manded them likewiſe ; and as to what was objected, that What Per- 
a Perſon muſt be rightful Owner of a Manor, in order to ing a Hill 
bring a Bill to eſtabliſh a Cuſtom, he ſaid there was no 1 
Rule of Court that requir'd that, tho! it is very true, that e 
he, that has a bare Intereſt for Life in an Eſtate, cannot 
bring ſuch Bill alone, but he that has the Inheritance muſt 
be joined in it. He did own that the Objection concerning 
the Entry had at firſt ſome Weight with it, but he 
thought it was capable of two plain Anſwers, one with re- 
gard to Lords of Manors in general, the other with re- 
gard to the Juriſdiction of this Court. As to Lords of 
Manors, it would be extreamly difficult upon them, if be- 
cauſe a Title is {et up by another, the Right which they 
have to Fines from their Tenants muſt be delayed, and they 
muſt go through the Courſe of an interpleading Bill. And 
if this ſhould be ſo in the preſent Caſe, there might be 
equal Reaſon of going through the Courſe of twenty inter- 
pleading Bills, if Titles were ſet up by twenty different 
People; and if this ſhould be allowed of with regard to 
the general Fines, it might even be inſiſted on with regard 
to the growing ones. As to the Juriſdiction of the Court, 
he ſaid it might be a great Inconvenience to that, for in- 
ſtead of Courts of Law determining the legal Title be- 
tween different Claimants, as it properly belongs to 
them to do, it would involve this Court in determining a 
great Variety of theſe Sort of Queſtions. For theſe 
Reaſons his Lordſhip ſaid his Opinion was, that this 
Part of the Croſs Bill muſt be diſmiſſed. The Queſtion 
would be, whether with Cofts, or not; but his Opinion 
was, that there could be no Colts, even with regard to 


any 
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any of the Ladies. TWO of them made Default at the 
Hearing, and therefore with regard to them, tis clear they 

can be intitled to no Coſts, and as to the other Ladies, he 

ſaid they might have demurred to the Bill; and he has 
genden. known the Maſter of the Rolls often give that as a Rea- 
ſhall not ſon, why a Defendant ſhould not have Coſts given him; and 
8 beſides in the preſent Caſe there was the leſs Reaſon for 
by Reaſon their having them, inaſmuch as by their Anſwer they have 


22 


that he 


Iſſue 


might have inſiſted upon a Title. Accordingly this Part of the Croſs 
; we ogg to Bill was diſmils'd generally without Coſts, The Counſel 
| for the Tenants then went into their Objections to the 
other Matters, which Mr. Fazakerly had prayed; they ſaid 
they ſhould not contend but Iſſues muſt be directed, and 
two Queſtions would ariſe; 1ſt, Whether thoſe Iſſues 
ſhould be tried at the Bar? and, 2dly, Whether they ſhould 
be tried by a Jury from Middleſex? With regard to the firſt 
Queſtion, they ſaid, that theſe were local Matters, and 
therefore ought to be tried in the County where they ariſe. 
With regard to the Second, they ſaid it could not be 
doubted, but an equal Jury might come from the County 

of Weſtmoreland, at leaſt they apprehended that a Jury 
from a neighbouring County might try this; and the like 
was done in the Caſe of Holt and Terry, where a Jury was 
ordered to come from the County of Stafford, becauſe the 
Court could not award their Proceſs into Cheſhire. Lord 
Chancellor ſaid, That he thought there could be no Doubt, 
but that theſe Iſſues ought to be tried at the Bar; and it 
was indeed àgreeable to the Statute of Nifs prius, which 
ſays, that the Trial ſhall be at the Bar, Ubi Magna indiget 
an eXaminatione. He {aid his Opinion likewile was, that theſe 
cen Iſlues ſhould be tried by a Jury from Middleſex. The 
3 by a Cuſtoms concerning thele Tenant-Right Eſtates are very ge- 
Jury, not- neral through moſt of theſe neighbouring Countries, and are 
N FR a Sort of Border Law, for which Reaſon he did not think 
roſe ina that the Caule could receive an indifferent Trial by a Jury 
 forcien from any of thoſe Counties. And in the Cale of Iſſues 
What directed by this Court, a greater Latitude is always allow- 

enant- 


Rien p. ed of than in Iſſues ariſing in Courts of Law. He ſaid it 
ſtates. CS would 


W 1 
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would be cheaper for the Parties to have a Jury from Mid- 
 dleſex, than to have it from any other County ; and there 
have been ſeveral Precedents in this Court, where Iſſues of 


this Kind have been directed to be tried by a Jury from 


this County. "Twas ſo done in the Cale of the Duke of 


Somerſet and Franks, which related to a Tenant-Right E- 


ſtate, though there indeed the Queſtion only was, whether 


a Tenant 101 Life was intitled to ſuch general Fines. The 


like was done in the Caſe of the Dutcheſs of Somerſet con- 


cerning the Eſtate of the Earl of Northumberland; and ſo 


was it likewiſe in the Caſe of Champion and Atkinſon. 3 Keb. 


90. And ſo his Lordſhip directed accordingly. A Que 


{tion then arole where end other Iſſues ſhould be tried re- 
lating to the Cuſtoms claimed by the Tenants in the 
N Crols Bill. Lord Chancellor inclined to be of Opinion, that 


thoſe Iſſues {hould be tried at the Bar by a Middleſex 


Jury likewiſe within a few Days after the former Trial 


ſhould be over, inaſmuch as it was hardly poſſible, that 
they ſhould all be tried. on the ſame Day ; and he ſaid, 
that the ſame was done in the Appleby Cauſe, where one 


Information relating to that Corporation was tried at the 


Bar on one Day, and a Trial of another of them Two or 
Three Days after. But at laſt the Parties conſented, that 


. theſe other Iſſues ſhould be tried at York or Lancaſter, as 
the Court ſhould. direct, when the Trial of the firſt Iſſues 


ſhould be over. Vide the next Caſe. 


The Earl of 4 panet and Patterſon. 


VA HEN this Cauſe came on before - Mr. Fazakerly 


as Counſel for the Earl produced a Paper, where- 
in he had ſettled the Form of the Iſſues, as he had concei- 


ved they were proper to be framed ; the firſt Iſſue was to 
this Effect, Whether by the Cuſtom of the ſeveral Ma- 
4 nors, on the Death of the Lord or Lady, the Lord was 
untitled to arbitrary Fines not exceeding two Years 
* Value;” the ſecond Ifſue was to this Effect, Whe- 

Tet * ther 


March 6. 


1739. 
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Py 


« ther on the Death or Alienation of a Tenant the Lord 


* was intitled to a Fine not exceeding two Years Value of 
00 re | 
he Land. 


The Counſel on the other Side agreed, that the Iſſues 
ſhould be directed in this Manner and the Court directed 
them in that Marner accordingly. But there being the 


Intereſt of an Infant in Queſtion, the Order directing theſe 


Iſſues was not drawn up by Conlent. 


Theſe ues came to be Bed at the Bar of the Court 


of King s Bench; but when theſe Iſſues came to be tried 


there, that Cort was of Opinion, that the Words not 
exceeding two Tears Value were Part of the Fact of the Iſſue, 
and that the Plaintiff was precluded from giving Evidence, 
that ever any greater Fines were ſet than two Vears Value 
of the Land; and in ſome Meaſure upon that Account 
the Jury . both the Iſſues for the Defendants; but 


| theſe Words not exceeding two Years Value were really in- 
ſerted by the Plaintiff's Counſel, upon an Imagination, 


that it was only that which the Law would amply; 


And thereupon the Matter came on now before this 


Court upon a Motion for a new Trial, and upon a Petition 


of Rehearing, wherein it was pray'd, That the Iſſues might 
be rectified, by ſtriking out the Clanls not exceeding two 
Years Value; and lik cewile the Cauſe was ſet down oy the 


"Defendants on the Equity reſerved. 


Lord Chancellor had inquired of the Judges, Whether they 
were {atisfy'd with the Verdict that was > givent ? and they 
certified him, that hay: were. 


His Lordſhip was now ef Deas that the Iſlues ought 


to be varied in the Manner that has been mention 'd, and 
that a new Trial ought to be granted; and fo his Lordſhip 


Was a to order accordingly. Vide the next Caſe. 


1 — 5 The 
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The Earl of Thanet _ Patterſon. Frebruary 7. 


| T HIS Cauſe now coming on in the Paper again, the 4 253. 
Counſel for the Earl ſaid, That the Earl and his Te- 


nants had come to an Agreement amonglt themſelves, and 
Part of that Agreement. was, That the Earl ſhould relin- 
quiſh the Order that he had 8121000 for a new Trial, and 
that he ſhould take his Decree againſt the Tenants upon the 
Verdict already given. But in order that this Decree might Was Gi. 
be made effectual againſt ſuch of the Tenants as had ſigned of a Perſon's 
a Writing, whereby they agreed to ſtand by thoſe Tenants Lenants en- 


ter into an 


that were made Deſendanrs to this Suit, it was pray'd, Agreement 


That that Agreement, together with the Names of thoſe © rel 


others of the 


Tenants, might be armexed by way of Schedule to the Tenants, 
Maſter's Report. And it was 1aid, that this was ſo done jig 


made De- 


in the Cale of the Duke of Somerſet and Franks. But for fendants to 
a Suit which 
want of a Conſent of the other Side, in relation to ano- 


is brought a- 


ther Part of the Agreement, the Cauſe Was ordered to ak pa 
Rand over. 


where the 


Court will 
direct, that that Ae ſhall be annexed by way of Schedule to the Maſter s Report. 


ee and Burton. 


Janum 14. 


8 Eorge Burton entered into Articles with Seen for 
the Sale of an Eſtate; but previous to thoſe Articles 


he had confeſſed a judgment to his Brother Thomas Burton. 
This Judgment was a Lien upon the Eſtate ; but at the 
Time of the Articles it did not appear that Scorbrough had 
any Notice of it. A ſhort Time after Scorbrough filed his 


Bill againſt George Burton, in order to have a ſpecifick Per- 
formance of the Articles. 


In 1733 the Cauſe was heard at the Rolls; and then a 
Dectee was made, that George Burton ſhould convey his 
Eſtate to Scorbrough in Purſuance of his Agreement, and 
that he ſhould procure has Brother Thomas to join in the 
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Conveyance. The Decree likewiſe directed, that, in caſe 
George Burton {hould give farther Trouble to Scorbrough, 
then Scorbourgh ſhould be at Liberty to apply to the Court 
for Colts. — N 


— 


Soon after the making this Decree Waite, who was an 
Attorney for George, brought him in a conſiderable Bill for 
Coſts, and inſiſted, that George ſhould mortgage this Eſtate 
to him for his Security. George accordingly made him a 
Mortgage of it ; and afterwards Waite brought his Bill of 
Forecloſure againſt George, and likewile againſt Scorbrough. 
He likewiſe filed an amended Bill againſt them on the ſame 
Account; but both theſe Bills were diſmiſſed with Coſts. 


In 1736 George appealed from the Decree that Secor- 
| brough had obtained againſt him; but on the Appeal the 
Decree was affirmed. After the Affirmance of the Decree 
George executed to Scorbrough a Conveyance of this Eſtate j | 
but Thomas his Brother had not even to this Day joined in 
the Conveyance. It was uncertain whoſe Fault it was ow- 
ing to, that Thomas did not join in it. It was {worn on the 
Part of George, that it was owing to the Fault of Scorbrough ; 
it was {worn on the Part of Scorbrough, that it was owing 
to the Fault of Thomas. OT 
Where a 55 2 | | | | | 
Perlonis to A Petition was now preferred on the Part of Scorbrough, 
Py 5 praying, That he might have his Coſts. 
yay of Pe- | 


. Lord Chancellor ſaid his Opinion was, That Scorbrough was 

When 1 intitled to Coſts. He ſaid, that this was an Application 

eree 7 | . . . | 
that if à for Coſts on the Foundation of a Clauſe inſerted in the 


Heſendant Decree at the Rolls, that the Plaintiff ſhould be at Liberty 


gives farther 


Trouble the to apply for Coſts in caſe the Defendant George Burton 


eee ſhould give him any farther Trouble. Clauſes of this 


Liberty to Kind, his Lordſhip ſaid, he did not much approve of; be- 
one Be. cauſe a Judge ought rather to determine the Matter of Coſts 
the Plaintiff on the Merits of the Cauſe before him, or elſe ſhould re- 
. ſerve the Conſideration of Coſts to be determin'd on ſome Fact 


ply for them. that {ſhould happen afterwards to be aſcertain'd before the 
I «; Maſter 
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Maſter. However, the Ground which the Clout has gone W here the 


upon in inſerting Clauſes of this Sort into Decrees has been, nds mo 


char Coſts in a Court of Equity are in the Diſcretion of Clauſe in a 


the Court. And where the Court has ſeen a Ground, on mtg 


the ſtrict Juſtice of the Caſe, to give Coſts at the Hear- Defendant 


th 
ing, in their Diſcretion they have thought it more uſeful Puineif any 


an beneficial for the Plaintiff to inſert a Clauſe of this Dachs 


22 


Kind concerning them. The Conſtruction of Clauſes of che Plaintiff 


this Kind has been, not that the Defendant by appealing Liber — 


from the Decree ſhould be ſaid by that Means to give far- apply for hs 


ther Trouble to the Plaintiff, and thereby to incur the ©? 
Coſts; for that would be for an inferior Court to inflict a The Con. 


ſtruction of 


penalty on the Party for appealing, which the ſuperior ſuch Clauſe 


Court will not admit of; but the Conſtruction of them = _ IR 


has been, that the Defendant. ſhould not give other Sort of Defendant 


ſhould be 
Trouble to the Party in Oppoſition to the Decree. There refrained 


are two Grounds on which the Plaintiff inſiſts, that the 3 
Defendant George has given him ſuch other Sort of Trou- he ſhould 


ble, and therefore that he is intitled to his Coſts. One not Sig the 


Plaintiff any 


of thoſe Grounds has been, that the Plantiff had farther otber Sort 
Trouble given him by the Mortgage of this Eſtate which 5. eee 
George made to his Attorney; the other, that George has tion to the 
not, even to this Day, procured his Brother Thomas to ERS 
join in the Conveyance. With regard to the laſt of theſe, 
it is doubtful on the Affidavits of the Parties, whoſe Fault 
it was owing to that Thomas did not join in the Convey- 
ance. It has been {worn on the one Side, that it was 
owing to the Fault of Scorbrough ; ; it has been {worn on 
the other Side, that it was owing to the Fault of Thomas. 
This Circumſtance therefore cannot be relied on as a proper 
Matter to intitle the Plaintiff to the Coſts in the preſent 
Caſe. But the other Circumſtance is a Matter of ſufficient 
Weight for this Purpoſe ; it ſhews that George has by his 
own Act intangled the Affair ſubſequent to the Decree, 
and thereby given farther Trouble to the Plaintiff. The 
making this Mortgage to Maite has given Occaſion to two 
Bills; the one an original Bill, the other an amended one, 
to both which the Plaintiff was made a Party. The Con- 
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veyance which was executed to Maite was ſuch a one, as 
in the Nature of it was almoſt neceſſary to produce a Suit. 
It is indeed true, that thoſe Bills have been diſmiſſed with 
Coſts; but every Body knows, that Coſts taxed between 
Party and Party are not a ſufficient Satisfaction for the 

Coſts which a Defendant has been out of Pocket. This was 
in plain Contradiction of the Clauſe inſerted in the Decree. 

And: ſo his Lordſhip was pleaſed to order accordingly. 


| January 8 | | Hi H 4 5 and D 2 0 


OFF became indebted to Hinds in 1680 l. which Sum 

was ſecured by Judgment. He likewiſe mortgaged 

his Eſtate to Dod. The preſent Bill was brought by Hinds 
againſt Dod and Roff, praying to be relieved againſt this 
Mortgage in reſpect of the Judgment; and it was ſet forth 
in the Bill, that at the Time of the Mortgage Dod had 
Notice of the Judgment. FE 


Dod put in his Anſwer, and thereby denied, that at the 

Time of entering up of the Judgment he had any Notice of 

it. This Anſwer was reported inſufficient; and then he 

put in a fecond Anſwer, whereby he {wore, that at the 
Time of ſigning and entering up of the Judgment he had 

no Notice of it. This Anſwer was reported to be ſuffici- 
ent. To this Report an Exception was now taken. 


Where an | 


| Anſwer Lord Chancellor was - of Opmion, that this ſecond An- 


ſhall not b* fwer was infufficient likewiſe; he ſaid, the Party has 
with regard Only fwore in the Conjunctive, that at the Time of the 
to o Ne, tigning and entering up of the Judgment he had no Notice 
tice ofa of it; whereas he {hould have ſwore, that at the Time of 
Judgmett- the ſigning or entering up of the Judgment he had not this 
erke Notice. His denying, that he had not this Notice at the 


Judgment. Time the Judgment was enter'd up, is by no Means ma- 


Creditor, in 


order to be 1 terial; | 
relieved a- | . 


gainſt a Mortgage, the Anſwer of the Mortgagee will not be ſufficient, unleſs he denies that he 
had Notice of the Judgment at the Time of ſigning it. 
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terial; it is his baving Notice of the Judg ment at the 
Time of ſigning it, that can only affect him; and that 
which makes it the more reaſonable to require of him an 
expreſs Denial of the Notice of the Judgment at the Time 
of ſigning it, is, that in his former Anſwer he only ſwore, 
that at the Time of entering up of the Judgment he had 
not this Notice; which Anſwer was clearly on that Account 
inſufficient. Accordingly the CO was allowed. 


| Roberts and Kn. — January 18. 


WEN Roberts aide his Will, wherein was a Clauſe Where a 
to the following Effect. I give to my Daughter oy; "which 
« FO wages Kyfſyn. 100 l. and all Intereſt due thereon which z, ade 
Thomas her Husband owes me, and alſo all the Goods ſhall not pats 
and Things of what Kind foever, that be in her own „ W 
« Cloſet at Beaumaurice.” At the Time of making his Will 
Eleanor lived in the Houſe, of the Teſtator. She td in her 
Cloſet, which was in his Houſe, 41 L 7 d. which was 
Money belonging to the Teſtator at the Time of his Death. 
On Exceptions to the Maſter's Report the Queſtion was, 
Whether this Money paſſed by the Will? 5 


4 LETS 
wy 
= 


Lord Chancellor was of Opinion, that it did not. 


Robert 4 and Kyffyn. a January 15. 


N 1711 Owen Roberts BY his Will, wherein was a 
1 Clauſe to the following Effect. I give to Thomas 
Roberts 300 l. which I ee at Intereſt, ſecured by a 
Mortgage on the Eſtate of Marriot; and alſo I give him 
all the Meſſuages, Lands and Tenements ſecured for the 
Payment of that Money till the ſame be paid and diſ- 
charged,” Soon after the making this Will the Teſtator | 
died ; at the Time of his Death there was but two Months 
Intereſt due upon the Mortgage. 


1 
1 
1 


cc 
cc 


0 


« 


On 
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On Exceptions to the Maſter's Report, Lord Chancellor 

Where Inte- Was of Opinion, That only the principal Sum of 390 /, 
bol lors which was ſecured by the Mortgage, paſſed by the Will, 
ſhall not paſs and that the Deviſee was not intitled to any Intereſt due 
. upon the Mortgage; be laid, if there had been only the 
firſt Clauſe in the Will, it would have been extreamly 

clear, that only the principal Sum contained in the 
Mortgage paſſed by the Will, and that the Intereſt due 

upon "the Mortgage would not have paſſed by it; the 
Clauſe is, © I give to Thomas Roberts 300 1. which I have 

« at lotereſt, ſecured by a Mortgage on the Eſtate of 

« Marriot.” This Clauſe could convey nothing but the 

| principal Sum of zool. for which the! Mortgage was made 

A an 97 a Security. This is like the Cale of a Man's giving a Bond 
* 04 tO another, in which a third Perſon was become bound to 


to another, him. There the principal Sum only paſſes, and not the 


in which a 


third Perſon Intereſt incur'd upon it in the Life of the Party. The 


was become Reaſon for theſe Caſes is, that the Teſtator appears to 


bound to 


him, the have intended to have conveyed ſomething that is certain, 


bund ban, and not that which is uncertain. The next Matter proper 


Sum only 


paſſes, and to be conſider'd is the ſubſequent Clauſe i in the Will. The 


not > Words of it are, © And alſo I give him all the Meſſuages, 
curr d. „ Lands and Tenements e for the n of that 


Where a 


Teſtaror © Money till the ſame be paid and diſcharged.” Had this 


ſpall be in- Clauſe gone no farther than to have conveyed the Meſſua- 


tended to 
convey by ges, Lands and Tenements ſecured for the Payment of the 


8 tes Money, it might have been more doubtful, whether under 
that b cer. thoſe Words the Intereſt might not have paſſed as well as 
char while the. Principal. For it might have been ſaid, that thoſe 
;« uncertain, Words were only deſcriptive of the Lands that were mort- 
gaged, and that under thoſe Words the Teſtator might 
have intended to have given the whole that was ſecured, 
namely, the Intereſt as well as the Principal; however, 
that would have been a pretty ſtrained Conſtruction; but 
the Words in the Clauſe do not reſt there. For they g0 
on and ſay, till the ſame be paid and diſcharged, that is till 
the 3001. be paid and diſcharged. And from thence an 


1 | Argu- 
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— — 


Argument may be drawn, that nothing but the _— was 
intended to pals. Beſides the ordinary Rule in the Con- ben one 


Clauſe in a 


ſtruction of Wills is, that where a former Clauſe in a Will Will is ex- 
is expreſs and particular, a ſubſequent Clauſe ſhall not en- 2 and 


particular, a 


large it. And lo his Lordſhip was 288 to order ac- ſubſequent 


cording! . : i = 
= 
W orthington and Fuball. 7a 16 


HE Bill ſet forth, that a he Year ago Sharp had a 
Deſign of letting up the Trade of a Refiner in the 

City of London, but that Foxhall, Preſtland, and two 
others, who were the only Perions that were concerned in 

this Sort of Buſineſs, entered into a Combination againſt | 
him. The Bill charged, that Worthington was a Foreman 
in this Buſineſs, and that Sharp made Offers to him of ta- 
king him into his Service. It was ſet forth, that in order 
to prevent this, Foxhall procur'd Worthington to enter into 
an Agreement with him to ſerve him in this Buſineſs, and 


no other Perſon, for ſeven Years, which Agreement was 
reduced into Writing. 


The Bil charged that Worthingion Was impoſed on in 
this Agreement. And thereupon it was brought by him 
againſt Foxhall, in order to be relieved againſt it. To this 
Bill Foxhall put in his Anſwer, but cried to take any 
Notice of that Part of the Charge of the Bill which rela- 


ted to Sharp, nor did he ſay any Thing relating to the 
Combination which has been mentioned. | 


This Anſwer 3 referr'd to the Maſter for Inſufficien- 
Cy. And the Maſter reporting, that the Anſwer was inſuf⸗ 
ficient, an Exception was now taken to the Maſter's Re- 
port, that the Anſwer was ſufficient to a common Intent. 
I his occaſioned three Exceptions now to be argued before the 
Court, to ſhew that the Anſwer was inſuſhcient. They 

were all to the ſame Purpoſe which has been before men- 


XxX tioned, 
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tioned, namely, that the Anſwer had taken no Mariner of 
Notice of that Part of the Bill which related to Sharp, nor 
did it ſay any Thing as to that Part of it which related to 
the Combination. . „ . 
What Mat- Jord Chincetior ſaid his Opinion was, That the Anſwer 


ters are pro- , 


per tobe in theſe Reſpects was inſufficient, He ſaid, that this was 


inquired into . 


ind gin a a Bill that is brought in order to be relieved againſt an A- 
lating toa greement on the Head of Fraud. And in Cafes of this 
Kind all Circumſtances are material to be inquird into as 
far as they tend to diſcover that Fraud. It has been often 
obſerved in this Court, that Equity comes out of pure 
Fountains, but that Fraud comes out of impure and mud- 
dy ones. *Tis indeed true, that the Plaintiff does infift up- 
on it, that he was impoled upon in this Agreement, and 
on that Head it is that he ſeeks to be relieved. But the 
Circumſtances, which are inquir'd into by that Part of the 
Bill which is in Queſtion, may give great Light to diſco- 
ver that Fraud. For if the original Matter relating to 
Sharp was in the Manner ſtated by the Bill, it ſhews that 
the Tranſaction was wrong in its original Foundation. Eve- 
ry one of the Matters ſet forth in the Bill, which the De- 
fendant has not anſwered, tend to evince this Fraud. The 
firſt of them relates immediately to Sharp; it ſets forth 
the Deſign that he had to exerciſe the Trade of a Refiner, 
and the Steps that were taken in order to prevent his do- 
ing it; that for this Purpoſe the Defendant and the reſt 
of them attempted to hinder him from getting Workmen 
to afift him in this Employment. Tis indeed true, that 
it is admitted by the Bill, that the Defendant drawed the 
Plaintiff into the Agreement in Queſtion, before the Time 
that Sharp apply'd to him to take him into his Service. But 
that Circumſtance will not alter the Caſe, for the Meaning 
in them was to prevent Sharp from any Poſſibility of exer- 
ciling this Trade. And for that Purpole they began be- 
fore-hand with him, and ſecur'd the Plaintift before Sharp 
could apply to him. This Part of the Bill, which the firſt 
Exception relates to, only {ets out a Combination in ge- 
I ER neral. 


. * 3 
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neral. T he next Part of | it, which the FO Exception 
relates to, ſets forth particular Inftances of that Combina- 
tion. And if the general Charge of Combination is right, Where 


the Plaintiff is well warranted in ſetting out the particular e er 


be allowed 


Inſtances of it. The remaining Parts of "the Bill, which the to 5 forth 
third Exception refers to, ſors forth the Deſign which the galt Par- 


ticular In- 


Defendant and the reſt of them had to prevent Sharp from ftances of 

Oln ina- 
working at their Bar. This Part of the Bill tends to give ton. 
farther Light into this Matter; ; and therefore is proper to 


be anſwer 4, as well as the other Parts of it. Confederacies Combina- 
tion and 
and S are very proper Heads of Relief i in this Confederacy 


: id that appears from this, that in ev are very 
Court. And t! app hat in every Bill 8 


they are ſuggeſted. Iiis indeed true, that at this Day of Relief in 
general Suggeſtions of that Sort are but Matter of Form, en _ 
which the Defendane i is not oblig d to give a particular An- f 
ſwer to. But if a particular Combination is alledged, a When a 


particular 


particular Anſwer mult be given to it. And in the preſent Combina- 


tion is al- 
Caſe there is more than ordinary Reaſon that this particu- ee 


lar Combination ſhould be anſwer'd. The Agreement in Bill, a par- 


ticular An- 
Queſtion tends to the Prejudice of the Publick ; in general; ont 


and on publick Conſiderations, Agreements of this Sort given to it. 


mult not be admitted of. On this Foundation it is that e wi 


Agreements with young Heirs before they come to their 3 
that 5 
Eſtates are not allowed of by this Court. And on the ment, Wit, 


ſame Ground is it that Marriage - brokage Bonds and clan- young Heirs | 


before they 
deſtine Agreements in Marriage Treaties, contrary to the come to their 


open one, are not tolerated, And fo 155 Lordſhip was Eſtates, are 
| not allowed 


pleaſed to order accordingly. 7 of by this- 


Court. And 
on the ſame Ground i is it, that Marriage- brokage Bc 1 and clandeſtine Agreements in Marriage | 


Treaties, contrary to the open one, are not tolerated, 
What Agreements 1 in Reſtraint of Trade ſhall not be allowed of in-a Cour of Equity. 


3 and Williams. a Jan. 20. 


A Organ Was Concerned as 1 for Milſon. An Order Where a 
1 Was obtained, that his Bill of Coſts ſhould be taxed, 72» el 


? de allowed to 


and that II/ on ſhould pay him the Money that {hould be Rand in the 


Place of 2 
found Solicitor, in 


order to have the Benefit of his Bill of Coſts. 
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found to by due to him on fach Tavation, In this Order 
there was the uſual Clauſe, That he ſhould be examined 

on Interrogatories. After this Order was made he was 
under Proſecution for F orgery, and abſconded on that Ac- 
count; but he aſſigned the Benefit of his Bill of Colis to 
Hazard for a valuable Conſideration. 


A Petition was now preferred to the Court by Hazard, 
praying, That he might be allowed to ſtand in the Place of 
Morgan, and that the Money due on chis Bill of Coſts might 
be paid him. 


How fat a 


Perton lt Lord chancellor was of Opinion, that he ought to be al- 
not be al- Jowed to ſtand in the Place of Morgan; but inclined to 


lowed to 


hve the Be think, that be could have no Order for the Payment of 
nefit of a any Part of this Bill of Coſts, till he could get Marges to 


Solicitor*s 
Bill of Coſts be examined On Interrogatories. 


without pro- 


curing the Solicitor to be examined on eee 


22 Cockerel and 


(Coder imploy d Bell as his Solicitor and Bell im ploy d 
Sedewick as his Clerk in Courr. Sedgwick obt: aach 
an Order for taxing the Bill of Coſts due to bim from Bel. 
On ſuch Taxation a very ſmall Sum was taken off his Bill; 
thereupon he obtained another Order for Payment of the 
Coſts incurred by ſuch Taxation. He purſued Bell ſo 
far as a Commiſſion of Rebellion, in order to get the 
Money that was due from him, but was not likely to re- 
cover any Thing from him. This occaſioned his prefer- 
ring a Petition now before the Court, whereby he pray'd, 
among other Things, That he might detain the Papers of 
Cockerel, which he had in his Hands, not only till the Coſts 
were pay'd him which were reported to be due to him by 
the firſt Order, but till thoſe Coſts were paid likewiſe which 

were incurred by the former Taxation. 


4 Lord 


In Curia Cancellarie. 1 


Lord Chancellor was of Opinion, that Sedgwick was ins When a 


titled tod etain the Papers of Cotkerel till thoſe Coſts were 8 4 


paid him, Which were reported to be due to him by the = an Or- 
firſt Order, but that he had no Right to detain them ins the Con 


ing the Coſts - 


till the remaining Part of the Coſts were paid him which © ofthe Solii 


or who im- 
were incurred by the Taxation. "ploy's kim, 


and after- 
wards obtains another Order for Payment of the Coſts incuridd by ſuch Taxation, how far he 


ſhall not be allowed to detain the 18 88 of the Solicitor” $ Client till the Coſts incurred by ſuch 
Taxation are paid him, 


Murfy and Balderſton. enen 


RL Murfy 1 'd O Bryan as his Solicitor; Dy 
1“ in 1730 he obtained an Order for taxing his 
Bill of Colts Richard died ſoon after, and on his Death 
Fane his Widow became his Repreſentative. She revived 
the Order before-mention'd. In 1731 ſhe died. Mrs. 
Thwaites proved her Will as her Executrix, and took 
out Adminiſtration de bonis non to Richard. Henly acted 
all along till that Time as Clerk in Court for the Plaintiff ; 
and in that ſame Year of 1731 obtained another Revivar 
of the Order, that has been mentioned. From that 
Time till the Year 1740 O Bryan made various Applica- 
tions to Stanford, who was in ſome Meature an Agent for 
Mrs. Thwaites, in order that his Bill might be ſettled be- 
tween them in an amicable Manner. But thoſe Applica- 
tions proving not very effectual, he thereupon determined 
that his Bill ſhould be taxed before the Maſter ; for that 
Purpoſe, in 1740, he ſerved Stani ford with the Maſter's 
Warrants; and Staniford not attending upon them, he got 
a Report Ex parte. As ſoon as he had done this, he en- 
deavour'd to make a Demand upon Mrs. Waaler for the 
Payment of the Money which was reported to be due to 
him. In order to do this he went to the Houſe of Turner, 
who was her Son- in- law, wherein ſhe lodged, and deſired 
to ſpeak with her. Turner refuſed to let him do it; and 
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— 


thereupon he left with Turner the Demand in Writing, which 
was to the Purport before mentioned; but Turner told him, 
that he would not give it her. Joon after this he took 
out an Attachment for his Coſts, and had a Non eſt in- 
vent returned upon it. He went through the other Pro- 
ceſſes of Contempt, till at laſt he obtained an Order for a 
Serjeant at Arms. He took ſome other Steps afterwards in 
order to obtain his Coſts, which did not prove effectual. 
And now it was moved, that the former Taxation of Coſts 
might be {et aſide, together with the ſeveral Proceſſes 
which had iſſued 1 in betker to obtain them. 


Lord Chancellor ſaid his Opinion was, That the Taxation 
of Coſts ought to ſtand, but that the Attachment and the 
other Proceſſes of Contempt ought to be ſet aſide. He ſaid, 
that here was a Woman very infirm, and Turner appears to 
have been the principal Perlon that managed her Affairs. 
Staniford acted in a good Meaſure as her Agent. Stani- | 
ford was ſerved with IF arrants from the Maſter in order to 
have attended on her Behalf, but he never did. *Tis indeed 
true, that this was a Report obtain'd Ex parte; and if any 
Body offered on the Part of Mrs. Thwaites to undertake for 
Payment of the Coſts, his Lordſhip ſaid he ſhould make 
bill „HC no Scruple of ordering the Bill 4 be relaxed; but as 


of a Solicitor there was no Body that would undertake to pay "them. 4 
{hall not be 


orderd to be Retaxation of this Sort ought not to be directed. As to 


retaxed, by the Manner which has been taken in order to recover theſe 
rTealon a 


no Body wil Coſts, his Lordſhip was of Opinion, that it was irregular. 


bong It is indeed true, that it has been contended on the Part of 


which ſhall the Plaintiff, that O'Bryan ought to have taken out a Sub- 
Fa pana for his Coſts before he was intitled to have an At- 


due on ſuch 


| Retaxation. tachment for them; but that is more than was neceſlary 


Whos a ho for him to have has. However, thus much he ought to 
of Coſts zz have done, namely, to have ſerved Mrs. Thwaites with the 


taxed he Order and with the Report before he could be intitled to 


may take : ; 
dub an At. his Attachment. This was the Practice of the Court be- 
tachment | I fore 
for them | 


without firſt of all taking out a 18 for his Coſts. 
A Solicitor muſt ſerve his Client with the Order for taxing his Bill of Coſts, and with the Ma- 
ſter's Report, whereby ſuch Coſts are aſſerted, before he can take out any Attachment for them. 


— _— 
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fore the Statute of 2 G. 2. relating to the better Regula- 
tion of Attornies and Solicitors. But that Statute has The Method 
made no Difference. For tho' the Words of that Statute 12988 
are, The ſaid Party or Parties ſhall forthwith pay to the ſaid due to a So- 
Attorney or Solicitor reſpectively, or to any Perſon by him au- TI b» 
thoriſed to receive the ſame, that ſhall be preſent at the ſaid 2 Ge. 2. 
Taxation; and the Word forthwith has been relied upon to 

ſhew, that the Statute thereby intended to give a more 

ſummary Method for recovering the Coſts than before; 

yet his Lordſhip ſaid his Opinion always was, that the Me- 

thod for recovering the Coſts continued the {ame under the 

Act as before. For thele Reaſons his Lord{hip directed, 
that the Attachment in the preſent Cale and all the other 
Proceſſes of Contempt ſhould be ſet aſide, with Coſts. He 

farther directed, that Mrs. Thwaites thould be allowed to 

deduct thoſe Coſts out of the Colts which had been re- 

ported againſt her. And ſo his Lordſhip was pleaſed to 

order accordipgly. 
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In CoRIA CANCELLARIE. 


| Beckford and Beckford. 


N 17 36 Peter Beckford WEE a Will at Diepe in France, 
and thereby deviſed his Eſtate to Bathſheba Beckford. 
This Eſtate lay in Jamaica. A ſhort Time after making 
this Will he returned to England, and from thence went to 
Jamaica, at which Place he died very ſhortly. Philip Beck- 


ford was his Heir at Law, and on his Death took Poſſeſ- 


ſion of the Eſtate. 


The preſent Bill was brought by Bathſheba againſt him, 


in order to perpetuate the Teſtimony of her Witneſſes re- 


lating to this Devile. 


To this Bill the Defendant put in his Anſwer, and there- 
by inſiſted upon two Matters by way of Defence; one, that 
the Teſtator did not duly execute the Will according to the 
Statute 3 the other, that he was not of ſound Memory 
at the Time of the Execution of it. 

I 


In 


In Curia Cancellarie. 
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In 1739, after putting in this Anſwer the Defendant 
went from England to Jamaica. On the 11th of October 


in that ſame Year, which was a ſhort Time before his go- 


ing there, he left an Affidavit with his Solicitor, that ſeve- 
ral Perſons whoſe Names were mentioned in the Affidavit, 
and who reſided in Jamaica, were material Witneſſes for 
him, to ſhew that the Teſtator was not of ſound Memory 
when he returned to Jamaica at the Time which has been 
mention'd. This Affidavit was left with his Solicitor in or- 


der to be made Uſe of, if there ſhould be Occaſion, and not 


otherwiſe. Since the Time of making it Publication was 
twice inlarged, once on the Application of the Defendant, 
the other Time, as it was ſaid, on the Application of the 


Plaintiff; but at neither of thoſe Times was this Affidavit 


made Uſe of, nor was it ſo much as mention'd, that the 


Defendant had any Occaſion for a Commiſhon to Jamaica 
to. examine thoſe Witneſſes there, whole Names, as has 
been ſaid, were mentioned in the Affidavit. The Time 


for Publication was to expire to Day ; and now it was 


moved, upon the Foundation of this Affidavit, that the 


Defendant might have a Commiſſion to Jamaica to examine 
thoſe Witneſles there, and that Publication might be farther 
inlarged to the firſt Day of Michaelmas Term next. 


Lord Chancellor was of Opinion, That this Motion ought 
not to be granted. He ſaid, here is a Gentleman who is 


Heir at Law to the Teſtator, and is in Poſſeſſion of his 


Eſtate. The Bill was brought in 1728 ; the Will is {aid to 
have been made at Diepe. The molt material Proof that can 


ariſe in this Cauſe muſt ariſe from Witneſſes who were 
at Deipe at the Time the Will was made, and who knew 


the State of the Teſtator's Mind there at that Time. No 
very ſtrong Proof relating to this Matter can ariſe at Ja- 
maica ; for though the Teſtator went there ſoon after his 


returning from Diepe, and might there be guilty of Extra- 


vagancies, yet that Proof will not be very ſtrong to ſhew 


that he was not in his right Mind at Diepe, where the Will 
2 2 2 . is 
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is {aid to have been executed. If the Witneſſes, whoſe 
Names are mentioned in the Affidavit, were material for the 
Defendant, 'tis very extraordinary that they ſhould not have 
been mention'd at either' of thoſe Times, when Publica- 
tion was before enlarged. Nor is there any Likelihood = 
that the Defendant will ſuffer Injuſtice by the Denial of 
A Bill may this Motion. For he may bring his Ejectment in Jamaica, 
. and may likewiſe file another Bill in the Court of Chan- 
ol Chancery cery there, to perpetuate the Teſtimony of thoſe Witneſ- 
5 e! ſes reſiding there, notwithſtanding the preſent Bill which 
dhe Teſti is brought in this Court. Accordingly the Motion was 


mony of | 
Witneſſes refuſed. 
notwith- | 


ſtanding a Bill was brought for that Purpoſe before in England. 


Jan.2 Adams and Bohun. 


Harles Bobun was Governor of one of the Engliſh Set 
| — tlements in the Eaſſ- Indies, and at the lame Time 
— Adams was Governor of another of them. The 
two Governors had ſeveral Dealings with one another, and 

the Account between them was never ſettled. Both the 
Governors died ; the Plaintiff was repreſentative of one of 

them, and the Defendant was repreſentative of the other. 


A Bill was brought in order that that Account might be 
taken. The Defendant put in his Anſwer, and thereby 
objected only to two Items in the Account, which was ſet 
forth in the Bill. Since the putting in this Anſwer, a 

Motion was made by the Defendant in order to have a 
Commiſſion to the Eaſt-Indies to examine Thomas Walters, 
who was a Kind of Secretary to Charles Bohun in Relation 
to thoſe two Items in the Account. That Motion was re- 
fuſed upon theſe two Grounds ; one, that in a Bill of this 
Sort, wherein no Account is pretended to be ſettled, a 
Commiſſion of this Kind is not in the Nature of it proper 
to be granted before the Hearing of the Cauſe ; the other, 
that the Aſhdavit was not certain enough «© | 
: CD Ro ory 


The 


—_— 
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The Affidavit was now amended, and thereupon the 
Motion was made again. 


Lord Chancellor ſaid his Opinion was, That this Motion 
ought not to be granted. He {aid the Courſe of the Court The Courſe 


. 5 5 | Fo i | . =. f th Co rt 
is, that where an Account muſt neceſſarily be directed at zb that where 
the Hearing, a Commiſhon before the Hearing ſhall never au Account 
be ernte to 3 rel, i muſt neceſ- 
e granted to examine Witneſſes beyond Sea, when the frily be di- 


granting ſuch: Commiſſion will delay the directing the Ac- od at te 


| | 1 as | * Hearing, a 
count. And the proper Time to apply for ſuch Commiſſion Commiſion 
is after the Account is directed. The material Point there- . 
fore inſiſted on for the Defendant is, that there are but two ſhall never 


ems in the Account in Queſtion, which he diſputes. And es =_”-: 


examine 


if thoſe Items could be determined without directing an Ac- Witneſſes 


count, there might be Reaſon poſſibly for granting the Com- TOS 


when the 
miſſion which is aſked. But this is ſuch a Caſe as in the Na- 8 
: 


ture of it requires, that an Account ſhould be directed, in miſſon will 


what - ever Way the Items in Queſtion be determined. If there de ne 
had been a ſtated Account, and a Bill brought, in order to Account; 


open that Account, on particular Errors ſuggeſted, there might ang eee 


5 1Re - . Dit per Time to 
have been Reaſon for granting the Commiſſion in Queſtion, apply (Ne 
provided the Witneſs that is beyond Sea was the only Per- mifion isa 


| miſſion is af- 
ſon that could depoſe in Relation to thoſe Errors; but no ber the Ac- 
ſuch Rated Account is pretended to be in the preſent Caſe. refted. m 
Tt has been indeed offer'd, that the Deferidant will go to Where a 
Hearing at the Time that otherwiſe he would, notwith- alt nat be 
ſtanding ſuch Commiſſion ſhould be granted. But that granted to 


Offer will not vary the Caſe; for in the Nature of the Witneſſes 


Thing the granting ſuch Commiſſion muſt of Neceſſity >*yond Sea, 


| 10 twith- 
ſufpend Publication, and no Conſent almoſt can alter that n the 


Matter. His Lordſhip ſaid, that he never knew a Com- Party con- 


Time, as if 


| Of thi " | ſents to go to 
miſſion of this Sort granted in ſuch a Cafe as the preſent Hearing at 
one; accordingly the Motion was refuſec. Df. 


ſuch Com- 
miſſion was 


not granted. 


Wallis 
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Jon, 24, Wallis and Hodſon. 


Ae, g.. dees, 2 


„ Ames Wallis an et of the Province of ork, died 
oa Inteſtate, leaving a Wife and one Son, Towers Wallis. 
At the Time of his Death his Wife was enſeint with a 
Daughter. Towers Wallis died after his Father, and then 
the Mother was deliver'd of a Daughter named Elizabeth. 
After this the Widow intermarried with Charles Hodſon. 
And now the preſent Bill was brought by Elizabeth the 
Daughter, againit Charles Hodſon and his Wife, praying, 
amongſt other Things, an Account of the perſonal Eftate 
of Towers Wallis, and that that Eſtate might be divided in- 
to two Moieties, the one to the Plaintiff, the other to the 
Wife of Charles Hodſon the Defendant. There was a Croſs 
Bill filed on the Part of the Defendants, praying that the 
whole perſonal Eſtate, which belong'd to Towers Wallis, 
: might be decreed to the Wite of _ FT 
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At the Hearing of this Cauſe, Lord Chancellor thought 
it was a Matter of ſome Difficulty; whereupon he directed 
it to ſtand over; ; and now he was pleaſed to deliver his 


A poſthu- Opinion in it. He ſaid his Opinion was, that Elizabeth 


my _ was intitled to a Moiety of the perſonal Eſtate of her Bro- 


thed with ther Towers Wallis, notwithſtanding the was born after his 
the Statute of 


1 Fac, 2. Death. This is a Queſtion which depends upon the Sta- 


t | 7 
3 3 tute of 1 Jac. 2. cap. 17. ſect . 75 the Words of which 


Brother's or Statute are, Provided alſo, and it is farther enacted by tbe 


Siſter's per- 
333 Author ity aforeſaid, that if after the Death of a Father any of 


equally as if his Children ſhall die Inteſtate, without Wife or Children, in the 

_ FH. Life- time of the Mother, every Brother and Siſter, and the Re- 
boo. » ton preſentatives of them, ſhall have an equal Share with ber, any 

ee Thing in the laſt mentioned Act to the contrary notwithſtand- 
Siſter. ing. If the Plaintiff Siſter had happened to be born be- 

fore the Death of her Brother, without Controverſy ſhe 
would have been intitled to a Share of the perſonal Eſtate 

of her Brother, equally with her Mother. The only 


I - 2 Doubt 


pA 
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Doubt is, inaſmuch as ſhe was a roſthinetious Child born 
after her Brother's Death. But his Lordſhip's Opinion 
was, That that Circumſtance would make no Difference. 
It has been admitted by the Counſel for the Defendant, A poſthu- | 
that upon the Statute of Cay. 2. commonly called The Sta 5 
tute of Diſtributions in Succeſſions ab inteſtato from a Father the Benefit = 
to his Children, a poſthumous Child ſhall have the Bene- 1 
fit of a Share of the perſonal Eſtate of the Father equally e 

with the other Children. This is agreeable to the Intent ally wid 
of that Statute, and to that Debt of Nature which Parents N 
owe their Children; nor will any Inconvenience ariſe from 
this, becauſe the Event of there being ſuch Child muſt 
happen in a reaſonable Time. It has been objected, that 
in collateral Succeſſions ab inteſtato, as between Brothers 
and Siſters, Uncles and Nephews, there is no ſuch Debt of 
Nature. It has been ſaid farther, that the diſtributary 
Share muſt veſt in the Party at the Time of the Death of 

the Inteſtate, or not at all. And it has been urged, that 

great Inconvenience would follow from a Determination 


that the Eſtate was not then veſted, and that the Veſting 

might be poſtpon'd, or broke in upon and varied by a ſub- 
ſequent Event. "Ad in order to particulariſe and ſpecify 

an Inconvenience of this Sort that might happen, the Caſe 

of the Half Blood has been put. It has been faid, that 

the Half Blood is equally intitled to take with the Whole, 

that a Mother might marry a ſecond Husband, that by 
that Means there might be more Brothers and Siſters born; 

that this might be at a Diſtance of Time, and that in this 

way the Diftribution of the Parties Eſtate might perpetually 

vary. Theſe are the ſeveral Objections that have been 
made; and his Lordſhip ſaid he would conſider them fepa- 

rately in the Order which they ſtand in. The firſt of where the 
theſe is, That there is no Debt of Nature in collateral Circum- - 


ſtance of 
Succeſſions; but that Circumftance is of no Weight. In there being 
the Cale of lineal Succeſſions, where that Obſervation has 2P** of 


Nature is 
been made Utfe of as an Argument for giving a Share to only a cor- 


the poſthumous Child, that has been only an additional 8 
corroborative Reaſon; 480 the primary Reaſon has been the not the pri- 


Intention of the Statute to preſerve the Eſtate of the F ather and Sen 
amongſt his own Children. 
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lineal Suc- 


inteſtato. 


Succeſſions 


ub inteftato endo, and many probable and reaſonable Arguments given 
within the 


in ventre ſa 
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How far itis The ſecond Objection has been, That the Eſtate 


not neceſſa- | 0 . 
'y, that an muſt veſt on the Death of the Inteſtate; and it is in- 


Intereſt in deed true, that this is generally laid down in 53. 
perſonal E- 


ſtates ſhould in 1 Vern. 403. and in 2 Vern. 27 4. But this ObjeQtion 3 is of 


veſt in the 
Party on the equal Weight in the Cale of lineal Succeſſions ab inteſtato, 


Death of an às it is in collateral ones; yet there it has never been al- 


Inte 


lowed. And this appears by the Opinion of Lord Raymond, 
in the Caſe of Edwards and Freeman, reported in 2 Will. 446. 


= — the The third Objection has been, That according to this 


are capa- Doctrine a poſthumous Child of the Half-Blood would be 


ble of ta- able to take, and that, it has been ſaid, would introduce : 


king within 
the Stature many Inconveniences. His Lordſhip ſaid, It was very true 


of Jac. 2. it has been long determined, that on the Statute of Car. 2. 


A poſthu- Which has been mentioned, the Half Blood {hall take equal- 5 


ous Child 
5 capable of ly with the Whole. That Point was finally ſo ſettled in 


taking in Showers's Parliament Caſes 108, where all the Learning upon 
ceſſions ab that Head is collected together. But his Lordſhip ſaid 
he did not find that this W was ever adjudged on the 


Tboſe of the gtatute of Fac. 2, that a Brother of the Half Blood ſhould 


Half Blood 
are capable take as Repreſentative to the Brother deceaſed. In the 


of taking n Cafe of Wats and Cowton this Point was mentioned ar gu- 


Ste of for that Side of the Queſtion; but there was no Deciſion 
Cor. 2. e- of the Point. And his Lordlhip laid he would give no 


ually with 
Ce Determination about it, but would leave that Point un- 


Blood. prejudiced whenever it ſhould ariſe. Having juſt given an 


An Infant Anſwer to theſe Objections his Lordſhip ſaid, That the 


e principal Reaſon upon which he founded his Opinion 1 in the 


pable of ta preſent Caſe was, That the poſthumous Siſter was in ventre 
che Statute ſa mere at the Time of the Death of her Brother, and con- 
of ac. 2. ſequently was a Perſon in rerum Natura. Upon this Ground 
equally with . 

n that by the Rules of the Common and Civil Law ſhe 


ſons. was capable of taking 1 in Succeſſion. By the Rules of the 


Hov far an 


Infant z Common Law an Infant of this Kind may be vouched in a 
veutre common Recovery, and in Behalf of ſuch an Infant a Mother 


mere is ca- 
pable of ta- I er r n F - may © 
king equally * * 4 a | | * 

with other Children. 


An Infant in ; ventre ſa mere may be vouched in a common Recovery. 


may juſtify Detention of Charters. And in 2 Vern. 711. A Bill may 
it was held, that on Behalf of {ſuch an Infant, a Bill be brought. 


and an In- 


might be brought, and an Injunction granted to ſtay Waſte, junction 


80 in the Conſtruction of Wills and Uſes an Infant of this 1 95 
Sort is capable of Taking. For notwithſtanding the Cafe fly Waſte 


ap in Behalf of 
of Slow and Cuttler it is now ſettled, that ſuch an Infant is 2 Int 


an Infant 


capable of taking by Deviſe; and of that Opinion were # vere /a 


two Judges in the Cafe of Scattergood and Edge, according , 


: R N An Infant 
to a Manuſcript Report which he had of that Cale. But ;, venrre fe 


though this was fo, yet every Body knows that that, which he por 
gave Riſe to the Statute of Car. 2. which has been menti- king by 


| . . | 3 1 
oned, was the Contention which was then depending be- een 17 
tween the Temporal and Eccleſiaſtical Courts, in Relation to ue Con. 
the Power which the Eccleſiaſtical Courts at that Time ex- teſts between 


; R Ts» . Ee es | the Tempo- 
erciſed of compelling Diſtributions, and taking Bonds for that „ and Pe. 


Purpoſe. The Riſe and Progreſs of this Ditpute is men- clefiaftical 


tioned in 3 Mod. 5 8. and in Raymond 496. That Statute 5 


relation to 


has aſcertained that Point in Favour of the Eccleſiaſtical the Eceleſia- 
Courts; and the moſt material Clauſes in that Statute are exerting a 


lar! Ay | . : vie ad ones 2 LOWer of 
relative to their Laws and the Courle of Proceeding in om 


their Courts. In the third Section of that Statute it is a Diftribuz 


Aras as : teſtates E- 
make juſt and equal Diſtribution of whit remaineth clear ftates, gave 


5 Riſe to th 
after all Debts, Funerals and juſt Expences of every Sort gue of - 


© firſt allowed and deducted, amongſt the Wife and Chil- Car. 2. 
dren, or Childrens Children, if any ſuch be, or other- The moſt 


R . | 5 | 5 material 
wile to the next of Kindred to the dead Perſon, in equal Clauſes in 


Degree, or legally repreſenting their Stocks pro ſuo cui- the Statute 


. 5 ar. 2. are 
que jure, according to the Laws in ſuch Cafes, and the relative to 


Rules and Limitations hereafter ſet down, and the ſame the Ecclefi- 


ſaid, © That the Judges of thote Courts ſhall order and . 
c 


(0 


Diſtributions to decree and ſettle, and to compel ſuch and the 
Adminiſtrators to obſerve and pay the ſame by the due Cour of -* 


. . ” elk „ 5 Proceeding 
„ Courſe of his Majelty's Ecdeliaſtical Laws. Several i the Ec 
Expreſſions in this Clauſe ſhew, that the main Deſign of Courts. 

the Ack was, as has been mentioned, to make the Exerciſe Tue Inten- 


of that Juriſdiction in the Eccleſiaſtical Court legal, which, tom of 2 
| atute o 
| before Car. 2. was 
— Ad ED 2 | to make the 
Exerciſe of that Juriſdiction legal, concerning Diſtributions, which before that Time was con- 
demned in the Temporal Courts. 15 
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ſtical Courts 


aſtical Law, | 
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before that Time, was condemned in the Temporal Courts. 


ba. _—_ And in the Cale of Smith and Tracy, which has been cited, 


to be con- Lord Chief Juſtice Holt, who was then of Counſel with 
rue! c- one of the Parties, argued ſtrongly, that that Statute was 


cording to 


the Rules of not to be conſtrued by the Rules of the Common Law, but 


. by the Rules of the Canon and Civil Law, and a Conſul- 


Law, and tation Was there awarded. In the Caſe of Carter and 


not accord- 


ing to the Crawly likewiſe it was held, that that Statute was Directo- 


_ Rulesof the ry to > oh Eccleſiaſtical Courts, and that it was grounded 


Commo 
2 h principally on their- Law, and the Practice of their Courts, 


In the Cale of .- which was at the Rolls, his 
Honour was of Opinion, that that Statute was to be con- 
ſtrued according to the Civil and Canon Law; and after- 
wards, upon an Appeal, Lord King agreed to that Opi- 
nion. That Statute of Car. 2. confirms the Juriſdiction * 
the Eccleſiaſtical Courts, which has been mention'd, and in- 
larges it; it ſets up the Collatio bonorum which the Civil 


That Part of 
ed Law ellows of. As this is ſo, the Statute of Fac. 2. 


of Fac, 2. mult be conſtrued by the Civil and Canon Law like- 


which re- viſe. In 1 Ven. 244. Lord Hale was of Opinion, that 
Diſtribution Statutes made in part materia were to be taken into the 


3 Conſtruction of one another; and that the Statute of 


mult be con 14 Elig, relating to Church Leaſes, was a Kind of Ap- 
cording to pendix to 13 Elz relating to the ſame Matter. And 


the Civil this Rule of Gant dien holds more ſtrongly in the 


and Canon 


Law, preſent Cale than it did in that ; for this Statute is a 


Statutes Continuance of the Statute of 2 2. with three additio- 


HL nal Clauſes ; and therefore it is to be conſidered as if the 
to be con- Statute of 4 2. Was repeated and re- enacted in it. As 
into another. this is ſo, it muſt be inquired into, what the Civil Law i is 


The Statute in this cedar. Ard by that Law an Infant in ventre 


ol Fac. 2. ſa mere is conſidered as in Efſe, in ſuch Reſpects as are 


is to be con- 


ſtrued in the for the Benefit of ſuch Infant, though not in thoſe which 
ſame Man- are to his Prejudice. This appears by various Paſſages in 


ner as if the 


Statute of che Digeſt, Title the 5th, Law the 7th; in the {ame Book, 
negate N Title ------ Law 26. in + tn s Inſtitutes, lib. 2. Title 


in it. 4 . the 
By the Civil 92 


Law an Infant in ventre ſa mere is b as in Eff in ſuch Refpedts as are for the Benefit of 
ſuch Infant, though not in thoſe which are to his Prejudice, 
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the 1ſt De in the ſame Book, Lib. 2. Title 7. 
Law g. in the 25th Book of the Digeſt, Title 9. Law 7. 
in the 38th Book f the Digeſt, Title 8. Law 1. ſeck. 8. in 


the 37th Book of the Digeſt, Title i. Law 2. ſet. 2. and 


which Paſſages his Lord{hip particularly repeated. 
In the preſent Caſe the Queſtion meerly is De commodo i 
ffus partiis, and no way relates to the Prejudice of the 4 
fant. And ſo his Lordſhip was 1 to decree accord- 


5 ingly: 1 — 


th | nn MYSEV NY 
Barker and Dumeres. BRITANNIC YM: 20 


Y Obert Dumeres died Inteſtate, and on his Death Ed- 


ward Dumeres, who was a Relation of his, apply'd 


for Adminiſtration. Barker, who was a Creditor of Robert 


by Bond, oppoſed the Granting of the Adminiftration to Ed- 


ward by Reaſon of his e and his Intention of 


going over to Jerſey. However Adminiſtration was granted 
to him. This Adminiſtration was in ſome Meaſure granted 
to Edward by the Leave of this Court. Barker had entered 


a Caveat ag: airilt its being granted to him, tho ugh that Ca- i 


eat was Aer withdrawn. But as there were theſe 
Objections againſt him, Barker filed his Bill againſt him 


the 3 1ſt of October laſt, for the Payment of his Debt, and 
1 850 that he might give ee to abide that Determi- 


nation. 


His Anſwer came in the 27th of the next Month, and 


an Order was made, that he ſhould find ſuch Security, : 


which he SORRY did. 


After this Mer: „, Who was another Bond-Creditor to the 
Inteſtate, brought his Action at Law againſt Edward, and 
Fdward confeſſed a Judgment to him in Michaclanar Term in 


that ſame Year in 40001. This occaſion'd Barker's bring- 
ing his Action at Law againſt Edward upon the ſame 
Bond for which the Bill was brought here, in order that 
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Eumurd might not confeſs Judgments to other Perſons be- 
fore he could get Judgment againſt him. . 
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As ſoon as this Action was brought, a Motion was 
made on the Part of Edward, praying that Barker might 
make his Election, which Court he would proceed in, 
whether at Law or in Equity; and an Order was made ſor 
that Purpoſe accordingly. Thereupon Barker amended his 
Bill, by ſuggeſting that Edward had confeſſed the Judgment 

to Merry colluſively; and to this Bill made Merry a Defen- 
dant. But before that Merry was ever ſerv'd with a Subpana 
to an{wer this amended Bill, a Motion was now made on 
the Part of Barker, praying that the Order might be diſ- 
charg'd by which he was obliged to make his EleCtion. 
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Tord Chancellor ſaid his Opinion was, that this Order 

ought to be diſcharged. He ſaid it was very true, that 

it was the general Rule of the Court, that a Perſon ſhall 

not be allowed to proceed both at Law and in Equity 

for one and the ſame Demand at one and the ſame Time. 
ec But notwithſtanding that, it is as certain, that by the an- 
of the Court tient Courſe of the Court a Perſon was allowed to bring 


lesen his Action at Law againſt the Repreſentative of the De- 
bring bis ceaſed, and at the ſame Time to bring his Bill here in or- 
Law agaisſt der to have a Diſcovery of Aſſets. Though now it is 
the Repre- eſtabliſhed, that if the Party proceeds in Equity againft 


22 ſuch Repreſentative, his Bill muſt be both for a Diſco- 

8 very of Aſſets and a Satisfaction for his Debt; and he ſhall 

9 to bring his not be allowed to proceed both at Law and in Equity. 
nee And where the Party has proceeded in both Courts, ſeve- 
a Diſcovery ral Orders have been requiring him to make his Election. 

e But where the Court ſees that the Repreſentative is con- 

Creditor ſues ſeſſing Judgments, that is a Reaſon (and his Lordſhip ſaid, 

an Executor in his Judgment ſhall always be a Reaſon) that the Court 


at Law, an — Reg | . Bi Pubs . 2 

at the fame Will not require the Party to make his Election. The 

[ime files Courts of Law diſtinguiſh the Caſe of Executors, in In- 
4 gainſt him 1 | | ſtances 
= | r ee eee . 25 — —— 
1 | Equity will not require him to make his Election in which of the Courts he will proceed, in Caſe 

the Executor is attempting to prefer other Creditors before him, by confeſſing Judgments to them. 


a 
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ſtances ſimilar to this, from other Caſes. Therefore thouoh Where the 


| | | | 353 S Co f 
the conſtant Courſe of thoſe Courts is on reaſonable Cir- Law n 


— 


cumſtances to give a Defendant farther Time to plead, than Site an Exe- ; 


cutor Time 


he is obliged to plead in by the ſtrict Rule of the Court, yet to plead, un- 
when an Executor applies for this Favour, the Time for ** be agrees 


ä | A ; not to con- 

Pleading ſhall not be enlarg'd, but by his Conſenting not to fes Judg- 

confeſs Judgments in the mean Time. Tis indeed true, that ger Credt. 
an Executor in ſome Inſtances may honeſtly confeſs Judg- tors in the | 


ments to other Creditors; as where he does it to prevent his mean Time, 
, 9 : Where an 
being doubly char gd, or the like; | but when this Court ſees Executor 


that he does this in order to elude its Orders, the Court will wax honeſt. 


5 2 TE ly confeſs 
never permit it. Now what is the Nature of the preſent Judgments 


Caſe? The original Bill was filed the 3 1ſt of October laſt. The tber Ce. 


| | | ditors. 
Anſwer of Edward came in the 27th of November follow- 5 


ing; and in the Beginning of Michaelmas Term here is a 
judgment confeſſed by Edward to Merry in 40001, The 
Adminiſtration it ſelf was in ſome Meaſure granted to Ed- 
ward by the Leave of this Court. Barker had enter'd a 
Caveat againſt its being granted to him, tho that Caveat 
was afterwards withdrawn. The proper Order for the 
Court to make in this Caſe, his Lordſhip ſaid, was, that 
Barker ſhould make a ſpecial Election, namely, to proceed 
at Law to recover Judgment there, and to proceed in this 
Court for a Diſcovery, and an Account of Aſſets, but that 
he ſhould not be at Liberty to take out Execution upon 
the Judgment, without Leave of this Court; and ſo his 
Lordſhip was pleaſed to order accordingly. 


Hatton and Marr. Jan. 29. 


HE Defendant ſet forth a Deed in his Anſwer, 

L which was attended with Suſpicion of Forgery, but 
did not offer by his Anſwer to produce the Deed before his 
Clerk in Court, in order that the other Side might inſpect 
eit. It was now moved, that he might produce it before 
his Clerk in Court for that Purpoſe. 


Lord 
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Though the Lord Chancellor ſaid; though the Defendant does not of- 
page fer by his Anſwer to produce a Deed, yet the Court will 
1 his order him to leave it with his Clerk in Court, to be in- 
produce a ſpected by the other Side, where- ever there is a Suſpicion 


ng, 0 &; its being forged. And accordingly the Motion was al- 


will order lowed. ” 
him to leave 


it with his Clerk in Court, to be infoefted by the other Side, 3 there is a POR of : 
its being forged. 


Fan, 29. | Anonymur Caſe. 


TEE Defendant had put in a Plea and Anſwer both 
I to this Bill; after they were ſo put in, the Plaintiff 


laid by above three Terms, without raking any er 
Proceedings. 


It was now moved, that the Plaintiff's Bill might be 
diſmiſſed for Want of Proſecution. 
Where-ever . Lord Chanctilor laid. That whoa there is a Plena put | 
there is a : 
Plea put in in to a Bill, though lens i is an Anfwer likewiſe, the Bill 
800 Mm ang cannot be diſmiſſed for Want of Proſecution till the Plea is 


Anſwer argued. Accordingly the Motion was refuſed. 
likewiſe, the 


Bill cannot be diſmiſſed for Want of Proſecution till the Plea is argued, 


Jan 31. Vernon and V audrey. 


G ge Vernon had one Son and two Daughters, Henry, 
| Anna-Catherina and Matilda. In 1702, George Ver- 
non died, leaving his three Children before-mentioned, who 
were all at that Time Infants. 


On the Death of George, Catherina the Widow acted as 
Guardian to her Children, being appointed ſo by the Will 
of her Husband. In 1703 a Treaty of Marriage was ſet 


I on 
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on Foot between Henry and Anne the Daughter of Mary 


Pigot ; they were both Minors, and Marriage- Articles were 


entered into to the following Effect.“ The Articles were 


cc 


* Thomas Vernon, who was Uncle of Henry, of the ſecond 
Part, Anne Pigot of the third Part, and Richard Vernon, 


- CC 


cc 


cc 


cc 
cc 
a 4 . 
c 
cc 


Cc 


Cc 
cc 
ce 
cc 


6c 


made between Henry of the firſt Part, Catharina and 


who was Guardian to Anne, of the fourth Part. B 

theſe Articles Catharina and Thomas, on the Behalf of 
Henry, did covenant with Richard, in Conſideration of 
the then intended Marriage, that Henry ſhould, with- 


in one Month next after he ſhould attain the Age of 
twenty-one Years, or {ooner, if an Act of Parliament 
could be obtained to enable him thereto, at his own 
Charge, by ſuch Ways and Means as Richard Ver- 


cc 


non or his Counſel ſhould adviſe, ſufficiently con- 


vey, limit and lettle all and every his Manors, Lands 


and Fereditaments in the Counties of Derby and 
Stafford, free from all Incumbrances, by or under 


George Vernon, (Catharina's Jointure, We other Incum- 
rules of George, to the Value of 5000 L. only ex- 


cepted) Jo the Uſe and Intent that Anne Pigot ſhould 


receive for her own ſeparate Ute 100 J. per Annum, 
and afterwards the farther yearly Sum of 1001. amount- 
ing in all to 2001. payable upon ſuch Contingencies, 


as therein mentioned; and fubject to the ſeparate Main- 
tenance- Money, to the Ute of Henry Vernon, for his 


Life, without Impeachment of Walte, Remainder to 
Truſtees to preſerve contingent Remainders, Remainder 


as to fo much as would let at 600 J per Annum, free 
from Incumbrances, to the Ule of Anne Pigot for Life, 
for her Jointure, and in Bar of Dower, and from and after 


the Deceaſe of Henry, as to ſo much of the Reſidue of the 
Premiſſes as ſhould be worth 500 J. per Ann. in Poſſeſ- 


ſton, to the Ule of the Truſtees for 100 Years, upon- 


Früſf for railing any Sums not exceeding 5000 l. to 
dilcharge and indemwify Catharina Vernon and Thomas 


Vernon from a all Sums which they had or ſhould undertake 


to pay on Account of George Vernon, or wherewith any 


4 C l 
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Part of the Premiſſes then ſtood charged; and after- 
wards for all ſuch Sums as Henry ſhould owe at his 
“ Death; ſo as ſuch Debts do not exceed the farther Sum 
of 5000 1. and alſo upon farther Truſt for Proviſion of 
younger Children, as follows. If any elder Son, 
and but one younger Child, Son or Daughter, then 
zoo J. for ſuch Son or Daughter; if more, then 
50001. betwixt them, and as ſoon as the Eſtate before 
limited in Jointure ſhould determine, to the Uſe of 
the firſt and every other Son of Heyry, on the Body of 
Anne Pigot to be begotten in Tail Male ſucceſſively, and 
for Want of ſuch Iſſue, as to ſo much of the Premiſſes 
as ſhould be worth 500 J. per Ann. in Poſſeſſion, to the 
Uſe of the Truſtees for twenty-one Years, upon ſeve- 
ral Truſts long ſince determined, Remainder to the 
firſt and every other Son of Henry, by any after- 
taken Wife in Tail Male de Remainder to 
the Daughters of Henry on the Body of Anne Pigot in 
* general, Remainder to Henry and his Heirs for ever. 
Hy theſe Articles Catharina and Thomas Vernon did 
covenant with Richard Vernon, that Catharina and Thomas 
would, after the Solemnization of the Marrizge, pay all 
ſuch Debts as were owing by Mary, late Mother of Anne 
„ Pigot, at her Death, or which ſhe by her Will ſhould 
deſire her Daughter Anne to pay, with Intereſt for ſuch 
Debts as were payable with Intereſt, and would pay 
Richard Vernon all Sums due to him on Account of the 
Guardianſhip of Anne Pigot, or the Truſt repoſed in him 
* by Mary and Thomas Pigot the Father of Anne. In Conſi- 
© deration whereof, and the better to enable Catharina 
and Thomas Vernon to perform their Part of the Ar- 
ticles, Richard Vernon covenants with Catharina and 
Thomas Vernon, that after the Marriage had, he 
thould and would upon Requeſt grant, aſſign and 
deliver to Catharina and Thomas Vernon, for the Ule of 
Henry, or otherwiſe velt in him all the Meſſuages, 
Lands and Tenements, and perſonal Eſtate which was 
granted or veſted in him, by or under Mary the Mother of 
4 * Anne 
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* Death, and ſhould and would faithfully account with them 
* for all ſuch Sums which Richard had received ſince the 
Death of Mary, by Rents and Profits of her Eſtate, or by 
* Sale of any of the Goods and perſonal Eſtate. And it was 
agreed between the Parties, that in caſe the Marriage took 
«* Effect, and in cafe that the Manors, Lands, c. where- 


Anne Pigot, except {uch Goods 1s had been ſold fince her 


of Peter Venables died ſeiſed ſhould come to Anne Pigor, that 


Anne ſhould in fix Months after the attained Twenty-one 


join with Henry Vernon to ſettle the ſame to the Uſes fol- 
* lowing; namely, as to ſo much thereof as would let at 
Bos 50ol. per Ann. or thereabouts, to the Uſe of Anne Pigot, her 
* Feirs and Aſſigns for ever; and as to all the Reſt, to the 


„ Uſe of Anne Pigot for Life, without Impeachment of Walte, 
« Remainder to Henry Vernon in like Manner, Remainder to 


„ the firſt and other Sons of Anne and Henry in Tail male, 


* with Power for Charging and Raiſing Portions for Daugh- 


ters, younger Sons, and with ſuch Remainder over as Anne 


* Pigot ſhould think fit to have expreſſed,” As ſoon as 


theſe Articles were made the Marriage took Effect 


On che 17th of April 1707 Ra came of Age. On 
the 2d of May in that {ame Year Henry and Richard ſettled 


an Account together, the Vouchers of that Account having 


been before delivered by Richard to Henry; and the Day 
following they ſettled another Account, which laſt was un- 


der Seal. On the 5th of June tollowing an Indorſement was 


made on the Articles beforementioned in the Words following, 
that is to lay, © Whereas the within named Henry Vernon, 
Inne his now Wife, formerly 4ane Pigot, Cath. Vernon, Tho. 
„Vernon and Richard Vernon, have well conſidered, and 
„ found before ſuch Time as Henry Vernon xtained: his 
„Age of Twenty-one Years, that the Articles of Agree- 
ment Quadripartite indented, made between Henry 
Vernon, Anne his Wife, by the Name of Anne Pigot, 
Cath. Vernon, Thomas Vernon and Richard Vernon, and 
* bearing Date the 2oth Day of May which was in the 


* Year of our Lord 1703, contained in four Skins of 


„Parch- 


— — —ů — 
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* — upon and before the Marriage of the faid 
Henry Vernon with the ſaid Anne Pigot, cannot be per- 
formed as to the greateſt Part of them, by the {aid Henry 
Vernon, the Debts and Legacies of his late Father George 
Vernon, Eſq; deceaſed, amounting to much more than 
* the {aid Parties to the ſaid Articles till of late apprehend- 
ny now therefore the ſaid Henry Vernon, with the Pri- 
vity of the ſaid Cath. Vernon, Thomas Vernon, the {aid 
Anne and Richard Vernon, teſtified by their Signing and 
Sealing of theſe Preſents, hath declared and expreſſed, 
and hereby doth declare and expreſs, that he cannot per- 
form the aforementioned Articles for the Reaſon afore- 
mentioned, nor doth he mean to endeavour at ſo im- 
practicable a Thing as at preſent the Performance there- 
of doth appear to de; ; and therefore he the ſaid Henry 
Vernon doth for himſelf and his Heirs declare, that he 
will not hold the within mentioned Manors and Reredi- 
taments in any Manner liable to the ſaid Articles, or 
any of the Agreements therein contained or intended, 
nor will do any Thing m purſuance of the ſame. 15 
Witneſs whereof the ſaid Henry Vernon, Cath. Vernon, 
* Tho. Vernon, the {aid Anne and Richard Vernon have here- 
unto ſet their Hands and Seals this th Day of June, in the 
Year of our Lord 1707. Henry Vernon. Sealed and deliver- 
ed by the above-named Henry Vernon, in the Preſence of 
William Longueville, Edward Porter, Thomas Watſon.” This 
Indorſement was executed by Heary only, and not by any 
of the other Parties therein mentioned; and there were 
ſuſpicious Circumſtances attending the Indorſement it felt. 


cc 


On the Day following another Deed was made between 
Henry Vernon of the one Fart, and Cholmondeley and Richard 
Vernon of the other Part, whereby Henry covenanted with 
Richard Vernon only, and his Heirs, to levy ſeveral Fines 
with Proclamations, of all his Manors, Lands and Heredi- 
taments in the Counties of Derby and Stafford, and dec la- 
* red the Uſes thereof to be to the Uſe of Henry Vernon, 
Richard and Cholmondeley, their Heirs and Aſligns, in Trult 


T4 


£66 
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cc 


cc. 


cc 


cc 


that they or the Survivor of them, or the Heirs of ich 
Survivor, ſhould or might by any Writing under their 
Hands fell, charge, leaſe, mortgage, limit or appoint 
all or any of the Premiſſes in Poſſeſſion, Reverſion or Re- 


mainder to any Perſon, or for any Eſtate, or in any other 


Ways, or any other Manner whatſoever, in order for Rai- 
ſing or Charging any Sum which ſhould be needful on any 
Occaſion relating to the Debts and Legacies of George Ver- 


non, or unto the Debts of Henry Vernon, which he then or 


ſhould thereafter owe, and till the ſame Sale, Charge, 


Mortgage, c. ſhould be made; and ſo long as Henry Ver- 


non ſhould fail in paying any Sum or Sums, Mortgage or 
Bond, as he ſhould enter into for Payment of Monies, and 
Cholmondeley and Richard, or either of them, ſhould think 


fir, to take the Rents and Profits of the Premiſſes, in 
Truſt to permit Henry Vernon to receive the ſame 
during his Life; and upon farther Truſt, that Henry 


Vernon by any Deed fooled: and delivered in the Preſence of 
Two or more Witneſſes, with Conſent in Writing by Cho. 
mondeley and Richard Vernon, or of Richard Vernon, or the 


Survivor of them, to be ſealed and delivered by them the 


laid Cholmondely and Richard Vernon, or the Survivor of 
them, in Preſence of Two or more Witneſſes, might from 
Time to Time, ſubject unto ſuch Sales, Charges, Cc. as 


ſhould be before 5 Time made as aforeſaid, ſettle and 


aſſure the Premiſſes to ſuch Perſons, Uſes and Eſtates, as 
Henry Vernon, with ſuch Conſent as aforeſaid, ſhould think 


flit, and in Default thereof, to the Ule of Henry Vernon, his 


6 


Heirs and Aſſigns for ever.” Cholmondeley never knew that 


8 was ſuch a Deed, and Richard kept it to OP 


ths purſuance of this Deed 2 Fine was 3 lated ac- 


cordingly. In 1714 Anne died, leaving one Son, George 
Venables Vernon, and one Daughter, Auna- Catharina. In 
the Year following Henry had a Mind to marry again, and 


a Treaty of Marriage was ſet on Foot between him and 
— the Daughter of 


- Wright. Richard had a 
4 fſtrong 
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ſtrong Inclination to break off this Match; and for that 
Purpoſe, on the 27th of March in that ſame Year, he writes 


a Letter to Henry, whereby he tells him in general, that 
an Action of this Sort will be very Inconvenient to him; 
and in the Poſtſcript adds, © It you have any Doubt how 
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cc 
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« 
Ap 
tells him, © I beg you'll give me leave to be more particu- 
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far the Marrying her will be inconvenient to you, III 
then enumerate the Particulars, whereby to demonſtrate, 
that it will not be in the Power of all your Friends to 
ſave you from being pulled to Pieces and Undone, if 
you marry there, or indeed any were elle at preſent ; 
and depend upon it, thoſe who can entertain ſuch 
Thoughts, or adviſe you to it, either are ignorant of 
your Affairs, or are not your Friends. On the 6th of 
ril following he writes him another Letter, whereby he 


lar; the Debts you are in are near 15000 f. which would 
have made you very Unealy before this Time, had the 
World known, eſpecially thoſe that lend you Money, 


that ſince your coming to Age you ratified the Settlement 


made at your Marriage, whereby you have no Power 


over the Eſtate; this has been concealed not only from 


your Relations, but every Body elſe to this Day, that 
you might have it in your Power to make Things eaſy 


till the Kinderton Eſtate ſhall fall into the Family, other- 


wiſe the paternal Eftate, which now lies all within a Ring, 
and as it is together is the moſt noble and delightful, 
would by this Time have been torn to Pieces, and you 
made very uneaſy, I believe thoſe, who now are the 
Promoters of this Match, did they know the Circum- 


ſtances you are in, would be of another Opinion, than 


to think of ſuch a ridiculous Marriage for you.” And 
the Poſtſcript he lays, © Pray don't mention at preſent 
the Eſtate being ſettled.” On the 2d of May following 


he writes him another Letter wherein he tells him, © I in- 


cc 
ce 
6c 
ce 


ſiſted they, meaning Cath. and Thomas, ſhould enter into 


Covenants and Bonds previous to the Marriage, that you, 
at your coming to Age, ſhould ſettle your own Eſtate to 
the Ules, and upon the Terms agreed upon; and ſuch 
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were their Reward "0 you, that they rather choſe, and 
readily came into thele Obligations, than loſe the Or- 
portunity of ſo great a Fortune to you and your Fa- 


mily. Upon theſe Terms I conſented, and the Mar- 


riage took Effect, and therefore at your coming to Age 
in May 1707, in purſuance of my Truſt, I required 


your Aſſent to, and Confirmation of the Marriage Arti- 
cles, which you very juſtly complied with. And I now 


ſend you the incloſed Copy of the Deed that you exe · 
cuted for that Purpoſe, whereby you'll find, that you 


are only Tenant for Life of your whole Eſtate, with 


| Remainder to your Son, the Iſſue of that Marriage. 
But after this was done, your Debts, which are great, 
preſſing you very much, I rather choſe to keep theſe 
Things dormant, that you might borrow Money upon 


the E Mltate, than to {ſuffer you to be expoled in the 
World, not doubting but that in due Time this Eſtate of 
Kinderton would fall in to extricate you out of theſe 


Difficulties, and now we have ſeen the happy Day. But 


1 would have your Son and the World kept in the Dark 55 


as to che Settlement of the Eſtate.” 


In the ſame Month Richard drew up a Caſe for the 
Opinion of Counſellor Vernon, wherein it was ſtated, that 


Henry after he came of Age executed a Deed ratifying the 
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* will be obliged to make a Settlement ourſuant thereunto, 
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Articles; and the Opinion of that Counte} was in thefe 
Words; © Mr. Henry Vernon havmg, after he attained his 
Age of Twenty-one, with the Privity of his Mother 


and Uncle, confirmed the former Articles, I thmk he 


and that the Infant Son and Daughter by their Prochein 
Amy may bring a Bill in Equity to inforce the Making a 
Settlement according to the {aid Articles, although the 
Articles ſeem to run very hard upon Mr. Vernon, that 
unleſs his Son dies he has no Power to make a Jointure 
to a ſecond Wife, yet it is proper for the Truſtees to 
make . to Mr. Yornon to make ſuch Settle- 


On 
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On the 26th of the ſame Month Richard wrote Henry 


another Letter, wherein he tells him to the following Ef. 
fea. © At your Marriage all that could be done was to 


ce 
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enter into Articles with your Mother and Uncle for 
your making a Settlement on your coming of Age, 
which being done by them, it was incumbent as well 

upon them as me to require the Confirming of them, 
which you did at your Age of Twenty-one. This be. 


ing done I ſhould long ago have required a Settlement 


from you, but through the Neceſſity of your Affairs, as 
well as the Confidence which I had of your prudent 5 


Conduct, I have been but too dilatory therein; but 


now that you are ſo far advanced in a Treaty of a 
ſecond Marriage, it is highly requiſite I ſhould require 


from you a Settlement purſuant to the Marriage Agree- 


ments, as well as give Notice to the Lady of the 
Covenants you are under to make ſuch Settlement, 


that ſhe may not be deceived under a Notion that your 


Hands are at liberty.” 


On the 28th of the ſame Month Richard ſent a Letter 
to Anna-Cath. the Siſter of Henry, wherein he tells her to 
the following Effect. I received your Letter by your 
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Maid on Wedneſday laſt. That Day I got Mr. Vernon's 
Opinion upon the Marriage Articles, a Copy whereof I 


here ſend you, that the Eſtate is ſecure, and that he 
can make no Settlement upon another Wife. Mr. Ver- 


non adviſed farther, that we ſhould give Mrs. Wright a 


Copy of it, which your Uncle did the next Monday 
in Preſence of the Lady Furneſe. He read the Cale 
and Opinion, and explained the Whole to them. 


My Lady Furneſe affirmed he always aſſured her, 


that his Eſtate was in his own Power, but ſince it 
was not, ſhe would have nothing to do in it. The 
next Day I ſaw Mr. Wright himſelf, and asked him, If 
he had 8 Mr. Vernon's Opinion? He told me he had, 


and that he Was ſurpriſed at it, becauſe Mr. Vernon — 


4 all 
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« all along ſaid his Eſtate was in his own Power. I told 
„him I had acquainted Mr. Vernon what the Lady Fur. 
* neſe had ſaid, and asked him if he told her ſo, and he 
* ſaid not. Mr. Wright replied, he often heard him 
„ ſay it. But I ſaid the Eſtate is to be ſettled as I 
"6 7 you, and I would have you meet Mr. Vernon at 
0 my Chambers, and ſee the Deed your ſelf. i 


About the Beginning of the "Month following the 


Match between Henry and Mrs. Wright took Effect. Soon 
after that Richard ſent a Letter to Catharina, lamenting 


the Match ; but in the ſame Letter told her, © I till ac« - 


count it the greateſt Happinels © to the Family, that the 
Eſtate is ſettled.” 


On the 14th 5 June 1718, another Account was 
ſtated between Henry and " Rickaiit in the firſt Item 
whereof Henry was charged as Debtor to Richard, the 2d 


of May 1702, for the Principal Money then due on Bond 


37681. 11s. 6 d. for the Intereſt thereof to the 2 1ſt of 


Auguſt following 711. 65. 10 d. which, as was pretended, 


included the ſormei Bond with which Henry was charged 


in the ſecond Account in 3\367 J. In another Item of that 


Account Henry was charged as Debtor to Richard, for the 
Balance of the laſt Account to the 25th of June 1708, 
1461. 2 d. by which Means the 43/. 95. 44. ſaid to be 

Fra on Richard's Bill, for Buſinets as an Attorney, was 
made to carry Intereft. 


In this Account at every Year's End, 4 Balance was 
ſtruck, and that Balance was made to carry Intereſt, Ac 


the End of the enſuing Year a Balance was ſtruck again, 
that Balance was made to carry Intereſt ; ; and fo trom the 
End of every Year. 


In another Item in this Account he was charged gene- 
rally with 10997. 8s. 9 d. as due to Richard for Buſineſs 


4 E Marel 


done and Money disburſed. This was an Item charged in 
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March 1712. There was another Item of the like Kind 
for 12731. 65. 4d. ſuppoſed to be due on the 12th of 
January 1716. There was another Item of the like Kind 
of 153/. 18s. 14. ſuppoſed to be due in April 1718, 
which three laſt mentioned Items amounted to 2526 J. 
135. 2 d. and the Particular of theſe Bills did never ap- 


pear to have been . 


Faithful ſwore this Account was ſtated at Suabury, at the 
Time it bore Date, that the Vouchers were there at that 


Time. He ſwore that he could not depoſe whether the 


Account was examined by the Vouchers, but he believed 


the Vouchers were left at Sudbury aſter the Signing of it. 


On the 12h of os fs Month a Deed was made 


between Henry of the one Part, and Thomas and Richard 
of the other Part, whereby Henry did, by the Conſent 


of Richard, convey to Thomas and Richard all his Eſtates 


in the Counties of Derby and Stafford, in Truſt, that they 


and the Survivor of them, and the Heirs of the Survivor, 
as occaſion ſhould require, by Deed executed in the Pre- 
ſence of two or more Witnefles, ſhould ſell, charge, leaſe, 


mortgage, limit or appoint, all or any of his Premiſſes, to 


any Perlon, for the raiſing any Sum of Money for the Pur- 
poles therein mentioned, namely, firſt for the Payment of 


all Bonds, Cc. wherein Richard was bound for Henry as 
his Security, and for his proper Debts, and for the Diſ- 


charge of all Sums of Money due from Henry to Richard 


for the Payment of the Annuities of 200 J. per Ann. and 
5o l. per Ann. to the Wife of Henry, if the ſhould ſurvive 
him, and for the Payment of {ſuch Sums of Money for 


the Portion and Maintenance of Anna-Cah. his Daughter, 
as he by his Will or Deed ſhould direct, and in Default of 
{uch Direction, for the Payment of 6000 1. for her Por- 
tion, and for ſuch Maintenance till her Portion became 
payable, as Thomas and Richard, or the Survivor of them, 
or the Heirs of the Survivor ſhould think fit; and allo for 
ſuch other yearly Payments for ſuch Purpoles as Henry 


4 ſhould 
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mas and Richard, as aforeſaid. 


In this Deed there was a Proviſo, that the Debts owin 


from Henry to Richard, or for which Richard ſtood bound 


for Henry, ſhould be paid in the firſt Place, and then that 
the other Debts owing from Henry, or his Father, ſhould 


be paid in ſuch Priority as Thomas and Richard ſhould 


think fit; and after the Truſt of this Deed diſcharged, 


that Thomas and Richard thould convey the Premiſſes to 


ſuch Perſons as Henry ſhould by Deed or Will appoint, 


and in Default of ſuch Appointment, that they ſhould 


convey the fame to Henry and his Heirs for ever. 


By bebe Deed of the ſame Date, Henry did give to Tho- 
mas, Richard and Anna-Cathari ina his Aunt, the Guardian- 


ſhip of his Son and Daughter. 


In the February following, Henry executed another Deed, 
whereby, with the Conſent of Thomas and Richard, he 
charged his Eſtates with the Payment of 10000 J. to his 


Daughter, and ſettled his Eftate to ſuch Purpoſes as are 


therein mentioned. The Day following Henry made his 


Will, which was drawn by Richard, wherein he declared, 


that the Conveyances, which were before executed by 1 
ry to Richard, were fair and juſt, and thereby made Ri- 
chard and Thomas his Executors. At the End of that 


Month Henry died. Thomas and Richard proved his Will, and 


Richard enter'd into the Poſſeſſion of his real Eſtate. In 


1720 George Venables Vernon was an Infant, and in that 
fame Year he brought his Bill by his Prochein amy againſt 


Richard, Thomas and others, to compel Richard to come to 


an Account. To that Bill Thomas put in his Anſwer, and 
thereby {et forth the Deed, confirming the Articles, which 
he {wore bore Date the 30 of May 1707. To the {ame 
Bill Richard put in his Anſwer; he thereby denied that 
the Articles were ever confirmed, and twore, that his 


V. riting 


ſhould by Deed or Will diret, with the Charlie of Tho- 
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Writing Henry Word in thoſe Letters, that the Articles 


were confirmed, and the other Steps that he took to 


make it be believed ſo, was only an Invention of his to 
keep Henry from his {econd Match. Faithful, who was 
Clerk to Richard {wore, that he did believe this was an 
Invention of Richard's, made ule of for that Purpoſe. 


In 1726 Richard made his Will, and thereby deviſed 
a great Part of his real Eſtate to Crew and Apple- 
bee, in Truſt for the Payment of all his Debts, except 


ſuch as he had contracted by being bound Surety for Henry, 
Richard died, and that Cauſe was never brought on to 


Hearing. After this Anna · Catharina, the Siſter of George 
Venables Vernon, brought her Bill againſt him, in order to 


have the 10000 J. which was given her by the Will of her 


Father, raiſed out of his real Eſtate. That Cauſe came 
on to Hearing on Bill and Anſwer, and a Decree was 


made for that Purpoſe accordingly. Afterwards Thomas 
died, leaving two Daughters Annabella and Matilda, who 


were his Heirs at Law: 


The preſent Bill was brought by George V, -nables Vernon 


againſt Jane the Widow and Executrix of Richard Vernon, 
who had intermarried with Thomas Vaudrey her Husband, 


againſt Crew and Applebee the Deviſees, in Truſt under the 
Will of Richard, and againſt others, praying, amongſt 
other Things, a Diſcovery of the Deed of May 170), 
whereby the Articles made on the Marriage of Henry 


with Anne were ſuppoſed to be ratified ; and praying 
that an Account might be taken of the Rents and Profits 


of the Eftates of Henry, which Richard had received, 


tat the Plaintiff's Eſtates might be diſcharged of all In- 


cumbrances made upon them by Henry and Richard, con- 
trary to the Marriage-Articles, or that the Plaintiff might 
have a reaſonable Satisfaction for the ſame out of the 
Eſtates of Richard and Thomas. There was likewiſe a 


Croſs Bill brought by Thomas Vaudrey and Jane his Wife, 


againſt George Venables Vernon and others, praying amongſt 
5 bother 
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other Things, that Cholmondeley, Annabella and Matilda Vernon 
might be compelled to fell the Eſtates compriſed in the 
Deeds of the 6th of Fune 1707, and of the 18th of June 
1718, and of the 12th of February in that ſame Year, 
and out of the Money ariſing from the ſame, that Thomas 
Vaudrey and Fane his Wife might be paid ſuch Sums of 
Money as were due to them in the Right of Richard 
Vernon. 5 e 


Lord Chancellor ſaid his Opinion was, that the Plaintiff 


in the original Cauſe was intitled to Relief; he ſaid, that 


this was a Cauſe of a very extraordinary Nature, that it 
had a great many Parts in it, and a Variety of Circum- 


ſtances. The general Conſideration under which the ſeve- 
ral Branches of the Caule fall are theſe; iſt, Whether 
Henry Vernon was bound by the Articles. which were enter'd 


into upon his Marriage with Aune Pigot. That Queſtion 


depends upon a ſubſequent one, Whether he confirmed 

' thole Articles, or not, after he attained his Age of twenty- 
one; the next Queſtion is, ſuppoſing thoſe Articles were 
confirmed by him, what will be the Conſequence thereof, 


and what is the Relief which the Plaintiff in the original 
Cauſe is intitled to. This Relief is divided into two Parts; 


iſt, In Reſpect of thoſe Demands of Vaudrey and his Wife, 
which they have originally upon the Plaintiff, as being 
Debts which Henry immediately contracted with Richard; 


and, 2dly, In Reſpect of ſuch Incumbrances as Richard 


joined in with Henry, and were brought upon the Plaintiff's 
Eſtate, in Contradiction to the Articles. Another Que- 


ſtion in this Cauſe relates to the ſeveral Accounts which 


Henry ſettled with Richard. Some of theſe are ſaid to be 
ſtated Accounts, the others of them are ſuch as are con- 
feſſedly open ones. With regard to the ſtated Accounts, a 
Queſtion has been made, whether they are to be opened 


at all. And if they are to be opened, another Queſtion 


will be, whether they are to be ſet aſide intirely, as being 


obtained by Fraud, or whether they are only to be open- 


ed in a more limited Manner, with Liberty to ſurcharge 
5 4 F e and 
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and falſify 5 with regard to the other Queſtions in this 
Cauſe, fo fur as they concern Accounts to be taken, there 
will be a dear Direc lion as to them. For as to the Kin- 
dorton Eſtate, which Richard received the Profits of from 
the Death of the Counteſs of Abington, an open Account 
muſt be directed to be taken as to them. So as to the Sud. 
bury Eſtate, an open Account muſt be directed to be taken 
of that likewiſe from the Death of the Plaintiff's Father. 
Theſe are the ſeveral Queſtions which ariſe in theſe 
Caules, and it will be proper to conſider each of them as 
ſtanding in their Order. The firſt of theſe Queſtions is, 
Whecher Henry was bound by the Articles entered into up- 
Where a on his Marriage with Anne; and that Queſtion depends 
3 upon this, Whether Henry confirmed thoſe Articles after 
| have con- He came of Age. With regard to this Part of the Caſe, 
Marriage His Lordſhip's Opinion was, That upon the Circumſtances = 
Article af of this Cale, and the Evidence which has been laid before 
| of Age. the Court, it muſt be taken that Henry confirmed the Ar- 
ticles after he came of Age. The Articles themſelves were 
in their Nature reaſonable, and fit to be confirmed, con- 
lidering the great Eſtate which Henry was like to have by 
the Means of this Lady. When he came of Ape, Richard 
as Guardian to the Lady was bound to inſiſt, that the 
Articles ſhould be confirmed. In reſpect of the Lady the 
Terms were very moderate. She was to have only 1001. 
per Ann. for Pin-money, till the Kindertos Eſtate ſhould 
fall in, and then ſhe was to have but 100 J. per Ann. more. 
The Time for the making the Settlement was ſuitable to 
the Circumſtances of the Cafe. The Kinderton Eſtate was 
not to be ſettled till the Counteſs of Abington died, unleſs the 
Lady ſhould think proper to join before in the making a Set- 
tlement. As to the Sudbury Eſtate, that depended upon the 
Wile's making a Settlement of her own Eſtate. On the 
27th of April 1707, Henry came of Age. And according 
to 2 Covenant in the Articles, his Mother and Uncle 
were bound, within one Month after he came of Age, to 
{ee that he confirmed them. To conſider then, whether, 
on the Evidence of the Fact, there is Reaſon to believe 
I that 
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that the Articles were actually confirmed or not; tis indeed 
true, that no ſuch Deed appears by which the Articles were 
confirmed. But upon the Circumſtances of the Cafe there is 
all the Evidence of their being confirmed, that can be expected 
in a Caſe of this Nature. There has been one Thing men- 
tioned by the Counſel for the Defendants, which is to be 
laid out of the Caſe, and that is the Decree which was made 
upon the Bill brought by the Plaintiff's Siſter againſt him; 
for the Decree in that Cauſe cannot be Evidence in the 
_ preſent one. To conſider then the Nature of the Evidence 
which has been given; in 1714 the Lady of Henry died; 
the Year following he was entering upon a Treaty of Mar- 
riage with a ſecond Wife. Richard diſapproved of that 
Match, and by various Letters, which Richard {ent to him 
in that Year, he repeats it to him, that he confirmed the Ar- 
tickes. The firſt of thoſe Letters was writ upon the 27th of 
March in that ſame Year ; he tells him in general, That a 
Marriage of this Sort will be very inconvenient to him; 
and in the Poſtſcript adds, If you have any Doubt how ?- 
« far the Marrying her will be inconvenient to you, I will 
„ then enumerate the Particulars, whereby to demonſtrate, 
& that it will not be in the Power of all your Friends to 
“ {ave you from being pulled to Pieces and Undone, if 
you marry there, or indeed any where elſe at preſent ; 
and depend upon it, thoſe who can entertain ſuch 
« Thoughts are not your Friends.” After this he goes on 
with a Correſpondence with him in ſeveral Letters, one 
after another. In the 4pril following he tells him, © I beg 
« you'll give me leave to be more particular. The Debts 
you are in are near 150004, which would have made 
© you very Unealy before this Time, had the World 
* known, eſpecially thoſe that lent you Money, that 
ſince your coming to Age you ratified the Settlement 
made at your Marriage, whereby you have no Power 
over the Eſtate ; this has been concealed not only from 
your Relations, but every Body elſe to this Day, that 
you might have it in your Power to make Things eaſy 
„till the Kinderton Eſtate ſhould fall into the Family, other- 
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< was their Regard for you, that they rather chole, and 
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riage took Effect; and therefore at your coming to Age 
in May 1707, in purſuance of my Truſt, I required 
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* wiſe the paternal Eſtate, which now lies all within a Ring, 

and as it is together is the molt noble and delightful, 
would by this Time have been torn to Pieces, and you 
made very uneaſy. I believe thoſe, who now are the 
Promoters of this Match, did they know the Circum- 


ſtances you are in, would be of another Opinion, than 


* to think of ſuch a ridiculous Marriage for you.“ In 
the Poſtſcript he ſays, © Pray don't mention at preſent 
the Eſtate. being ſettled.” By this Letter he confirms, 
that the Eſtate is ſettled, and that the Articles are rati- 
fied. The next Letter was ſent upon the 2d of May fol- 
lowing; he there gives him an Account of the Kinder- 
ton Eſtate being fallen in. © I imfifted, ſays he, that 


_ 


they, meaning Cath. and Thomas, ſhould enter into Co- 


venants and Bonds previous to the Marriage, that you, 


at your coming to Age, ſhould ſettle your own Eſtate to 
the Uſes, and upon the Terms agreed upon; and ſuch 


readily came into theſe Obligations, than loſe the Op- 
portunity of ſo great a Fortune to you and your Fa- 
mily. Upon theſe Terms I conſented, and the Mar- 


your Aſſent to, and Confirmation of the Marriage Arti- 
cles, which you very juſtly complied with. And I now 


{fend you the incloſed Copy of the Deed that you exe- 


cuted for that Purpoſe, whereby you'll find, that you 
are only Tenant for Life of your whole Eſtate, with 


Remainder to your Son, the Iflue of that Marriage. 


But after this was done, your Debts, which are great, 
preſſing you very much, I rather choſe to keep theſe 
Things dormant, that you might borrow Money upon 

the Eſtate, than to ſuffer you to be expoſed in the 
World, not doubting but that in due Time this Eftate of 
Kinderton would fall in to extricate you out of theſe 
Difficulties, and now we have ſeen the happy Day. But 
I would have your Son and the World kept in the Dark 
as to the Settlement of the Eſtate.” By this Letter he 


x tells 
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tells him . he had, in purſuance of the Articles required - 
a Confirmation of them, and that Henr bad juſtly compli- 
ed with it; and tells him farther, “ I now fend you the in- 

&« cloſed Copy of the Deed that you executed for that ELD 
* Purpole, whereby you'll find, that you are only Te- | 
© nant for Life of the whole Eftate with Remainder to l 
< your Son, the Iſſue of that Marriage.” This is a po- 

ſitive and direct Affirmation of the Fag. As this is the 
principal and ſtrongeſt Letter that was writ, conſider the 
Objections that have been made to the Concluſion ariſing 

from it. It has been ſaid, that all this was a Fiction; ; WhereaP 
and that it was invented for the Purpoſe of breaking off Erie 
the ſecond Match. But if this was the Deſign, it is very; he had cn 
ſurpriſing, that Richard ſhould aſſert a Fact to Henry — 


larriage 


which it was in the Power of Henry directly to con- 50 ee 
tradict him in. Another Letter was writ by Richard to be a Ficti- 
on the 22th of the ſame Month, and that Letter was n. 
ſent to the Siſter of Henry. He there ſays, ©.I received 
your Letter by your Maid on IWedneſday laft. That 
Day I got Mr. Vernon's Opinion upon the Marriage Ar- 
ticles, a Copy whereof I here ſend you, that the Eſtate 
is ſecured, and that he can make no Settlement upon 
another Wiſe. Mr. Vernon adviſed farther, That we 
e ſhould give Mrs. Wr izht a Copy of it, which her Uncle 

« did the next Monday in Preſence of the Lady Furneſe ; 
he read the Caſe and Opinion, and explained the Whole 
« to them. My Lady Furneſe affirmed he always aſſu- 

t red her, that his Eſtate was in his own Power; but 

„ ſince it was not ſhe would have nothing to do in it. 

© The next Day I ſaw Mr. Wright himſelf, and asked 
* him, If he had ſeen Mr. Vernon's Opinion? He told me 

he had, and that he was ſurpriſed at it, becauſe Mr. 
Vernon had all along ſaid his Eſtate was in his own 
Power. I told him I had acquainted Mr. Vernon what 
the Lady Furneſe had ſaid, and asked him, If he told 
her ſo? And he ſaid not. Mr. Wright replied, he 
„often heard him ſay it. Bur I ſaid, the Eſtate is 
to be ſettled as I tell you, and 1 would have you 
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« meet Mr. Vernon at my Chambers arid ſee the Deed 
. your {elf — 


By this Letter it appears, That the Opinion of Counſel Was 
hn, and that a Meeting was appointed to ſee the Deed. 


| When an But then in Oppoſition to theſe Letters it has been ſaid, 


Indorſement 


is made on that on the 5th of June 1707 there is an Indorlement 
a Deed, de made on the Back of the Articles, importing a Declaration 
a Perſon that Henry would not confirm them. This Declaration is 
would not introduced with a very extraordinary Recital. Ir is in this 
Marriage Manner; Whereas the within named Henry Vernon, 
ich be had Anne Fs now Wife, formerly Anne Pigot, Cath. Vernon, Tho. 


enter'd into, ( Vernon and Richard Vernon, have Well conſidered, and 
how far that , 


Argument found, before ſuch Time as Henry Vernon Atsma his 


ſhall not be «6 Age of Twenty-one Years, that the Articles of Agree- 


concluſive to 
ſhew that he * ment Quadripartite indented, made between Henry 


did not con- « Vernon, Anne his Wife, by the Name of Anne Pigot, 
0 


firm them. 
| Cath. Vernon, Thomas Vernon and Richard Vernon, and 


5 bearing Date the 20th Day of May which was in the 
* Year of our Lord 1703, contained in four Skins of 
Parchment, upon and beſore the Marriage of the ſaid 
Henry Vernon with the ſaid Anne Pigot, cannot be per- 
* formed, as to the greateſt Part of them, by the {aid Henry 
Vernon, the Debts and Legacies of his [ate Father George 
Vernon, Eſq; deceaſed, amounting to much more than 
« the faid Parties to the ſaid Articles till of late appre- 
„ hended.“ And then the Indorſement goes on, © now 
therefore the ſaid Henry Vernon, with the Privity 
of the ſaid Cath. Vernon, Thomas Vernon, the ſaid 
« Anne and Richard Vernon, teſtified by their Signing and 
“Sealing of theſe Preſents, hath declared and expreſſed, 
and hereby doth declare and expreſs, that he cannot per- 
„ form the aforementioned Articles for the Reaſon afore- 
mentioned, nor doth he mean to endeavour at ſo im- 
practicable a Thing as at preſent the Performance there- 
of doth appear to be; and therefore he the ſaid Henry 
Vernon doth for himlel and his Heirs declare, that he 
4 * will 


we — —— -- 
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” will not hold the within mentioned Manors and Heredj 
< taments in any Manner liable to the ſaid Articles, or 
any of the Agreements therein contained or intended, 
nor will do any Thing in purſuance of the ſame. In 
© Witneſs whereof the {aid Henry Vernon, Cath. Vernon, 
* Tho. Vernon, the {aid Anne and Richard Vernon have here- 
« unto ſet their Hands and Seals this 5th Day of Fune in the 
« Year of our Lord 1707. Henry Vernon.” To this Deed 
here were the Seals of the Wife, the Mother, Uncle and 
| Richard, put for Form ſake. Burt it does not appear that 
they ever executed it, ſo that it mult be taken that they 
were not privy to it. If this is ſo, the Recital was in it ſelf 
a falſe one. And it is in it ſelf a ſtrange Thing, that they 
ſhould be privy to ſuch an Indorſement, for the being ſo 
would be a direct Breach of the Covenatity which they had 
ingaged in. And beſides, there are ſuſpicious Circumſtan- 
ces attending the Inderſement it fell Upon theſe Grounds 
his Lordſhip's Opinion was, That the Articles muſt be taken 
to have been confirmed. The next Queſtion is, What will 
be the Effect of ſuch Confirmation? and, What is the Re- 
lief which the Plaintiff will be intitled to in Conſequence 
of it ? That will depend upon the Conſideration of the ſe- 
veral Acts that have been done by the Parties. The firſt 
of thoſe is the Deed of the 6th of une 1707. It is in it 
ſelf a moſt extraordinary Deed, plainly calculated to put 
Henry's Eſtate under the Management and Power FT 
Richard, That was a Deed made between Henry Ver- 
non of the one Part, and Cholmondeley and Richard Vernon 
of the other Part, whereby Henry Vernon covenanted with 
* Richard Vernon only, and his Heirs, to levy ſeveral- Fines 
* with Proclamations, of all his Manors, Lands and: Heredi- 
taments in the Counties of Derby. and Stafford, and decla- 

4 red the Uſes thereof to be to the Uſe of Hæury Vernon, 
FNichard Vernon, and Cholmondeley, their: Heirs and Aſligne, 
I in Truſt that they or the Survivor of them, or the Heirs of 
„ {ach Survivor, {hould- or might by any Writing under 

- their Hands fell charge, leaſe, "mortgage; limit or appoint 


_ © alt or any of the Premiſſes in Poſſeſlion, Reverſion or Re- 
| 66 „ mainder 


1 * 


rr 


"De Ferm 4 Hil. 1740. 


K 
cc 
66 
1 


cc 


* mainder to any Perſon, or for any Eſtate, or in any other 


Ways, or any other Manner whatſoever, in order for Rai- 
ling or Charging any Sum which ſhould be needful on any 
Occaſion relating to the Debts and Legacies of George Ver- 
non, or unto the Debts of Henry Vernon, which he then or 

ſhould hereafter owe, and till the fame Sale, Charge, 
Mortgage, &c. ſhould be made, and fo long as Henry 
Vernon ſhould fail in paying any Sum or Sums, Mortgage 
or Bond, as he ſhould enter into for Payment of Moniee, 
and Cholmondeley and Richard, or either of them, ſhould 
think fitting, to * the Rents and Profits of the Premiſſes, 
in Truſt to permit Henry Vernon to receive the Rents and 
Profits during his Life; and upon farther Truſt, that Henry 
Vernon by any Deed ſealed and delivered in the Preſence of 
Two or more Witneſſes, with Conſent in Writing by Chol- 
mondeley and Richard Vernon, or of Richard Vernon, or the 
Survivor of them, to be ſealed and delivered by them the 
« ſaid Cholmondely and Richard Vernon, or the Survivor of 


cc 
cc 
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cc 


© them, in Preſence of Two or more Witneſſes, might from 
Time to Time, ſubject unto ſuch Sales, Charges, 9c. as 


= * ſhould be before be Time made as aforeſaid, ſettle ard 

* aſſure the Premiſſes to ſuch Perſons, Uſes and; Eſtates, as 
* Henry Vernon, with ſuch Conſent as aforeland. ſhould think 
* fit, and in Default thereof, to the Uſe of Henry Vernon, his 


©. Heirs and Aſſigns for ever.” 


By this Deed Cholmondeley and Richard were made Jointe- 


nants, and yet it appears that Cholmondeley never heard 


that there was ſuch a Deed. From the Nature of the 


Truſts of it, they are in themſelves very extraordinary. 
By this Deed Richard in Effect takes Henry into Cuſtody 
as effectually as if a Commiſſion of Lunacy had been 
granted againſt him. As ſoon as this Deed was got, then 
it is that Richard goes to work, he engages Henry in 
ſeveral Securities. And then on che 18th of June 1718, 


| here is a Deed made between Henry of the one Part, and 
1 bowar and Richard of the other Part, © whereby Henry did 


; 4 | at 5 
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« by the Conſent of Richard, convey to Thomas and Richard 
« all his Eſtates in the Counties of Derby and Stafford, in 
« Truſt that they and the Survivor of them, and the Heirs 
df the Survivor of them, as occaſion ſhould require, by 
« Deed executed in the Preſence of Two or more Witneſſes, 
e ſhould ſell, charge, leaſe, mortgage, limit or appoint, all 
« or any of the Premiſſes, to any Perſon for the raifing any 
© Sum of Money for the Purpoſes therein mentioned, 


4 namely, for the Payment of all Bonds wherein Richard 


« was bound for Henry, as his Surety, and for his proper 
“ Debts, and for the Diſcharge of all Sums of Money due 
from Henry to Richard, for the Payment of the Annuities 


« of 2001. per Ann. and 50 l. per Ann. to the Wife of Hen- 


o ry, if ſhe ſhould ſurvive him; and for the Payment of 


« {uch Sums of Money for the Portion and Maintenance of 
Anna- Catharina, his Daughter, as he by his Will or Deed 


„ ſhould direct; and in Default of ſuch Direction for the 


payment of 6000 1. for her Portion, and for ſuch 
Maintenance till her Portion ſhould become payable s 
© Thomas and Richard, or the Survivor of them, or the 


„ Heirs of the Survivor ſhould think fit; and alſo for 
ſuch other yearly Payments, for {uch Purpoſes as 
Henry ſhould by Deed or Will direct, with the Con- 
“ ſent of Thomas and Richard, as aforeſaid.” By this Deed 
it appears, that the Proviſo was that the Debrs owing 
from Henry to Richard, and for which Richard ſtood bound 


A 
cv 


las 
«a 


to Henry, ſhould be paid in the firft Place, and then 


that the other Debts owing from Henry, or his Father, 
ſhould be paid in ſuch Priority as Thomas and Richard 


ſhould think fit; and after the Truſts of this Deed diſ- 
charged, that Thomas and Richard ſhould convey the Pre- 


miſſes to ſuch Perſons as Henry ſhould by Deed or Will 
appoint; and in Default of ſuch Appointment, that they 


ſnould convey the {ame to Henry and his Heirs for ever. 


By another Deed of the ſame Date Henry did give to 


Thomas, Richard and 4nna-Catharina his Aunt, the Guardian- 


ſhip of his Son and Daughter. This was a Deed granting a 
. 4 H SQuardian- 
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Guardianſhip in the Life of a Parent, and could "be 
made for no other Purpoſe, but that Richard might 
continue the Power over the Eſtate as long as he could. 


After this here is another Deed made on the 12th 


of February following, whereby with the Conſent of 


| Thomas and Richard, he charged his Eſtates with the 


Payment of 100001. to his Daughter, and ſettled his 
Eſtate to ſuch Purpoſes as are therein mentioned. 


The Day following Henry made his Will, which was 
drawn by Richard, wherein he appointed Richard and 


Thomas his Executors. The Recital in this Will is, that 


the former Deeds were juſt and fair, a very unuſual one, 


and caſts a Suſpicion that they were not ſo. Theſe 
Deeds and Inſtruments were all prepar'd by Richard, and 
he appears to have acted, as Tully ſays upon a like Occa- 
ſion, Malitiofis blanditiis Officiorum. As theſe are the Acts 
that have been done, the next Conſideration will be, what 


will be the Effect of them, and what is the Relief which 
the Plaintiff is intitled to. That will be divided into two 
Conſiderations; the firſt of them relates to the Incum- 

brances which have been brought upon theſe Eſtates by 


Richard's joining with Henry; and, 2dly, With regard to 


thoſe Demands of Vaudrey and his Wife, which they have 


originally upon the Plaintifl, as being Debts which Henry 


immediately contracted with Richard. The Words of the 


Articles are, That the Lands ſhould be ſettled in Tru- 


( ſtees for 100 Years; and as for and concerning the 


ce 


© Term of 100 Years fo to be limited to the ſaid Tru- 


«* ſtees, as aforeſaid, it is on the ſpecial Truſt, that the 
* {aid Truſtees, and the Survivor of them, their Executors, 
* Adminiſtrators and Aſſigns, ſhall by and out of the 
«* Rents and Profits, or by Sale, Demiſe or Mortgage of all 
„or any Part of the Premiſſes, whereof the {aid Term is 
{o to be limited, for all or any Part of the {aid Term, as 
“they in their Diſcretions ſhall think fit, in the firſt Place 
“ raile and levy any Sum or Sums of Money, not exceed - 


" 


cc 


Ling in the Whole the Sum of 5000 1. of lawful Engliſh 


I is - 7 
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4. 


Money, to ſatisfy and diſcharge, and to indemnify the ſaid 
Catharina Vernon and Thomas Vernon, and either of them, 
their and either of their Heirs, Executors and Admini- 
ſtrators, of and from all ſuch Sum and Sums of Money, as 
they or either of them have undertaken, or ſhall or do 
undertake by theſe Preſents, or otherwiſe, to pay for or 
upon the Account of the {aid Henry Vernon, or where- 
with any Part of his Eſtate ſtands charged or incumbred, 
and afterwards for the Payment of ſuch other Sum and 
Sums of Money which the ſaid Henry Vernon ſhall owe 


40 
cc 
cc 
cc 
cc 
cc 
% 
ce 
. 


“at the Time of his Death, fo as all ſuch other Debts 
and Engagements and Sums of Money in the Whole 
te 


exceed not the farther Sum of 50001.” But what 
' Debts will be proper to be raiſed out of this Term will be 
a Matter for an Inquiry before the Maſter. And when he 
has made his Report, the Queſtion will come properly for 
the Opinion of the Court. The next Queſtion is, how 
far the Eſtate will be intitled to be diſincumbered of thoſe 
Securities which have been brought upon the Eſtate, and 
which Richard joined in with Henry as Surety for him. It 
has been inſiſted on the Part of the Plaintiff, that Richard 
is to be conſidered meerly as a Truſtee for Henry; and 
that as far as he has joined in thoſe Securities to Perſons 
having no Notice of the Articles, the Plaintiff will be inti- 
tled to have a Satisfaction againſt Richard. His Lordſhip's 
Opinion was, that in general the Plaintiff is intitled to 
ſuch Satisfaction. The Queſtion will be, out of what 


Fund he will be fo intitled. Thus much muſt be admit If an Efate 


3 i | FO on, is ſettled in 
ted to be eſtabliſhed by various Decrees of this Court, that 5 her nn | 


if an Eſtate is ſettled in the Hands of Truſtees, and they Truftees,and | 


convey it over to another for a valuable Conſideration, nas Fr — 


who has no Notice of the Truſt, the Truſtees ſhall make another for a 


Satisfaction to the Ceſtuy que Truſt. The Queſtion then is, —_— 


whether from the Facts that have been proved in this tion,who has 


1 2 | no Notice of 
Cauſe, Richard is within that Rule. As the Matter reſted the Truſt, 


| ſhall make 
be Satisfaction 


barely on the Articles, Richard could not ſtrictly be ſaid to the Truftees | 


to the Ceftuy 


| gue Truft. 
: Who ſhall not be ſaid to be ſuch a Truſtee for another, as to be anſwerable in Caſe he ſells the 
Kate. -- 
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be within that Rule, becauſe he was not a Truſtee for the 
Plaintiff, but a Party contracting on the Part of the Lady; 
no Eſtate veſted in him, nor was he otherwiſe concerned in 
thoſe Articles than as Guardian to the Lady. But then 
conſider the ſubſequent Facts that have happened, and he 
will be brought within that Rule. For by the Deed of the 
Sth of June 1707 Henry conveyed his Eſtates to Chol- 
mondeley and Richard in Jointenancy, and thereby he be- 
came a Truſtee. From the Time that Deed was made, 
and the Fine levied in Purſuance of it, Richard was ſeiſed 
in Jointenancy, with Notice of the Truſt contained in the 
Articles. Notwithſtanding this, he afterwards joined with 
Henry in charging this Eſtate to Perſons for a valuable Con- 
{ideration, who had no Notice of the Articles; the Conſe- 
quence is, that he will be liable to make Satisfaction to the 
Where one Plaintiff, But as he only joined- in thele Incumbrances as 
Serb wh Surety for Henry, Henry's Eſtate will be liable in the firſt 
bl Place, and Richard's only in Default of Henry. The next 
ther Queſtion is, what Part of Richard's Eſtate will be liable to 
make this Satisfaction. As to that it cannot be doubted, but 
that his perſonal Eſtate will be liable to make it. The 
Queſtion will be, how far the Plaintiff will be intitled to 
come upon the real Eſtate of Richard. It is very true, 
that Richard has deviſed a great Part of his real Eſtate in 
Truſt for the Payment of all his Debts, except ſuch as he 
had contracted by being bound as Surety for Henry. And 
if this had been a Devile for the Payment of all his Debts 
How irs generally, undoubtedly this would have been good within 
5 the Proviſo of the Statute of Fraudulent Deviſes. But as 
of Part of a this Devite was not for the Payment of all his Debts gene- 


Man's Debts 355 @ 5 | | : 
is not within rally, this Cale is not within the Benefit of that Proviſo. 
the Benefit 


| © SS th #4 
the Benchr The Conſequence is, that the Plaintift, tho he is only to 


E in tie Sta- be conſidered a Simple Contract Creditor, will be intitled to 


tute of Rau- 


tet = ſtand in the Place of the Specialty Creditors, as far as they 
vifes, exhault the perſonal Aſſets of Richard. Another Queſtion 
Hon far = proper to be confidered, relates to the Accounts which muſt 


Creditor 'b 
Simple — | ws | | | be 
tract ſhall be | 

allowed to ſtand in the Place of the Specialty Creditors, as far as thoſe Creditors exhauſt the per- 
fonal Aſſets. | „ ; EE gon | 
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be directed to be taken in the preſent Caſe. With regard 

to the Kinderton Eſtate that Account is open, and V audrey 

and his Wife muſt account for the Profits of that Eſtate 

from the Death of the Counteſs of Abington. They muſt 

likewile account for the Profits of the Sudbury Eſtate from 

the Death of Henry. With regard to the ſtated Accounts Where an 
Iwo of them were ſettled in May 1707. and there is no wrong 
Ground to open thole Accounts. With regard to the Ac Perſon after 
count in 1718, tis certain it mult not be allowed to ſtand ; Ae that 5 
and if Richard and Henry were both living, nothing would be opened. 
be clearer than that that Account would be {et alide in the 
Whole of it, and an open Account directed. Where there boar bro 
are only Miſtakes in an Account, that is a Reaſon indeed, Rakes in an 


even whilſt both Parties are living, only to give Liberty to e 


that is a 1 


ſurcharge and falſify, but where rhere are groſs Impotitions ſon indeed, 


in the Account, as there are in the preſent Caſe, that is à b whill 
Reaſon whillt the Parties are living to let aſide the Account are living, 


ntirely, The Party indeed, in whoſe Favour the Account "1 ak ah 


18 ſettled, may ſuffer by that Means, but if he does, he 1 
fuffers for his.own Fraud; The Doubt in the preſent Cale ot ys 


but where 


15, whether the like Directions ſhould be given, as Richard there are 


roſs Impoſi- 
is dead, and conſidering the Length of Time ſince which Tania; on 


tions in the 


this Account is ſettled. As to the Length of Time it is a Weunt, 


that is a Rea- 


Circumſtance of no great Weight in the preſent Caſe; for fon vhilſt 
though it 1s above Twenty 1 e ago, yet a Bill een 


are living to 


brought much to the ſame Effect with the preſent one a ſet aſide the 


A . 
few Years after, and the preſent Bill was brought in 173 2. = og we 


The Queſtion then is, Whether any Difference ſhall be Where an 


made from the Circumſtance of Richard's being dead? And punt . 
in the preſent Caſe there ought not. The Account was fide intirely, 


h- 
fraudulently obtained, and a Repreſentative ought not to K 5 


profit by tuch a Behaviour. This was an Account that Length of 
Time ſince 
was made up juſt before Henry's Death. The Account 


e Account 


does not appear to have been examined by the Vouchers, u fated. 


Wh 
It appears that Henry was a Man extremely negligent 1 in his pr nan 


Aﬀairs, and that he placed an abſolute Confidence in tl Woes 
. e intirely, 
Richard. The Account in the very Nature of it is ſuch as ' N 


notwith- 


4 1 je ſtanding that 


both the Par- 
ties who ſigned the Account are dead, 
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De Term. J. Hil. 1740. 
is fit to be opened. Intereſt is carried into Principal ; and 
his Lordſhip mentioned other Impoſitions in it. This was 
the Mars wide of the Argument which his Lordſhip made uſe 

of at the Hearing of this Caule ; but the Form of bis Decree he 
did not pronounce till a few Days after. Jult before the Pro- 
nouncing of it he ſaid, that he had conſidered of this Cauſe 
again, and that he had found Reaſon to alter his Mind in 


ſome Particulars; one of them related to the Account which 
was ſettled in 1718, and upon a more minute Obſervation 


—— 


When an 
Account is 


ordered to be he had found, that ſome of the Items of it contained groſs 


ſet aſide in- 1 4 
rely, where Slums for Monies advanced by Richard to Henry upon Secu- 


a Direction rities. And there were ſeveral Sums of Money, amount- 


— c ing not 1 to much for Goods bought by Richard for 


ol _ I 5. With regard to both thele lev 50 Kinds of Items 
advanced up- 


on Securities in the Account, his Lordſhip ſaid he thought it would 


3 ex- be hard to let ande the ee and to put the Repreſen- 
cepte 


are e o tative of Richard to make ſtrict Proof in relation to thoſe 


2 Items; for which Reaſon he would direct, that thoſe Items 
21 


ſify. ſhould ſtand without farther Proof of them, but with Liber- 
When aw ty tor the Plaintiff to falſity them. Another of theſe Mat- 


A 
MONTY. ters is in relation to what Sums Henry had a Power to 


ſet aide in- charge his Eftate with under the Articles; - and upon read- 


tirely, where 


x Direction 188 the Articles his Lordſhip was of Opinion, that the 
tall be ei. Eſtate was liable to be charged with three 5000 l. He 


ven that cer- 


in Items in {21d he did not mean that the Eſtate would be ſo charged 


the Account certainly, and at all Events, but that there were three ſuch 
relating tO | 


Goods ſeveral Sums which might be a Charge upon 1t ; for, Firſt, 
Fo, wha The Eſtate was ſubject to 5000 J. which were the Debts of 


ſhall be 8 George. Then, when the Truſt of the Term comes to be 
7 #: Kay declared, it is in this Manner ; in Truſt that the Truſtees 


them Liberty * ſhall in the firſt Place raiſe and levy any Sum or Sums of 
iven to fal- 3 5 : 
iy. Money not exceeding in the Whole the Sum of 5000 J. of 


How many © lawful Engliſh Money to ſatisfy and diſcharge, and to in- 
ann any the {aid Cath. Vernon and Richard Vernon, and 


Sums a Per- 


ſon ſhall be © either of them, their, or either of their Keirs, Executors 
ſaid to have (0 


oe * and Adminiftrators, of and from all ſuch Sum and Sums 
charge an of Money, as they or either of them have undercaken, or 


Eſtate with. 
Tm & ſhall or do undertake by theſe Preſents, or otherwiſe, to 
& 


ED = pay 


— 


In Curia Caucellariæ. 307 


« pay for or upon the Account of the ſaid Henry Vernon.” 
Had the Clauſe ſtopped there, there would have been no 
Colour to ſay, that the Truſtees could have raiſed any ſuch 
Sum as 5000 l. at all, becauſe Cath. and Thomas had in no 
Way undertaken to pay any ſuch Sum. But then come the 
Words which create the. Doubt, namely, or wherewith any 
Part of this Eſtate ſtands charg'd or incumber'd. And under 
theſe Words the Truſtees will be impower'd to raiſe a 
ſecond 5000 l. upon the Eſtate, beſides the 5000 J. which 
the Eftate was agreed by the Articles to be charg'd with 
on the Account of the Debts of George. And there is 
dlearly a third 50001. which the Eſtate is charg'd with, 
ariſing from theſe Words; © and afterwards for the Payment 
&« of all ſuch other Sum and Sur of Money which the ſaid 
Henry Vernon ſhall owe at the Time of his Death, ſo as 
Kall ſuch other Debts and Engagements, and Sums of Mo- 
&« ney, in the Whole exceed not the farther Sum of 5000 1.” 
His Lordſhip ſaid, that the Conſequence of this is, that he 
muſt declare, that the Eſtate is chargeable with three 
ooo. But he would declare this without Prejudice to 
the Plaintiff, becauſe, as he had before obſerved, he ſhould 
direct the Maſter to inquire what Sums of Money the 
Eſtate was liable to, according to the Proviſion in the Ar- 
ticles. The remaining Queſtion, which his Lordſhip ſaid 
he had again conſidered of, related to the Statute of Frau- 
dulent Deviſes. And he had a Doubt, whether the Opi- 
nion which he had before given was right or not ; how- 
ever, he faid he would reſerve that Queſtion likewiſe to 
be determined on the Mafter's'Report. And fo his Lord- 
thip was pleated to decree accordingly. | 
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Villiers and Vitters. 8 
BY Letters. Patent of the 105 T June in ihe” I Ih of 
Car. 2. a Grant was made to Sir Edw. Villiers is the 
Cuſtody of a Light-Houſe in Northumberland, to hold to 
him 5 his Heirs for erer. And by other Letters Patent 


dated 


Ce ON EE Le eee eee——_—_ 


— — — 


Pe Term. U Mic 1740. 


at the 2oth of June in the 26 of Car. 2. a Grant wis 
made to the ſame Perſon of a Piece of Ground adjoinihy to 


the Light-Houle, to hold for the Term of Ni W ers 
Years. 


On the 8th of May 1685 Sir Edward made his Will, 


and thereby gave to his Son Henry Villiers, and to his Aſ- 


ſigns, all his Eſtate and Intereſt in the {aid Light-houſe, 


Meſſuage, Lands and Tenements, and Appurtenances 
thereunto belonging, ſituate and being in or near Tinmouth, 


upon Truſt and Confidence that the ſaid Henry Villiers 
ſhould, during the Remainder of the Term of Ninety-nine 
Years, which he had then to come in the ſaid Eſtate, out 
of the Rents and Profits thereof, pay unto Sir Edward 


Villiers, eldeſt Son of the ſaid Teſtator, and his Aſſigns, 


200 l. a Year; and of ſuch Will he appointed Hemy 


Villiers, the Defendant 8 late Father, Executor. 


On the 28th of October 169 5, in purſuance of an 
Agreement before the Marriage of the Plaintiffs Father and 
Mother, Sir Edward Villiers demiſed all the Premiſſes to 
Henry Villiers, his Executors, Adminiſtrators and Aſligns, for 
Sixty Years, at the yearly Rent of 2001. and, as the 
Plaintiffs contended, by Indenture dated on or ahows the 
5th of. Nov. 1685. 180 between Henry Villiers of the one 
Part, and Alexander Mackenzze, Father of Anne the Plaintiffs 
Mother, and Murdock Mackenzzje, of the other Part, reciting, 


amongſt other Things, the Agreement before the Marriage 
of Henry Villiers, for the Conſideration therein mentioned, 


aſſigned all the Premiſſes with the Appurtenances, and all 
his Right and Title thereto, for the 'Term of Sixty Years, 
under the yearly Rent of 2001. to Alexander and Murdock 
Mackenxie, their Executors, Adminiſtrators and Aſſigns, 
in Truſt for the {ſeveral Uſes therein after mention- 

ed, viz. To the Uſe of Henry and his Aſſigns for Life; 
and after his Deceaſe to the Ule of Anne for her Life, if 
ihe ſhould ſurvive her Husband; and after the Death of 


Henry and Anne to the Ule and Bchoof of the Children of 


0 | the 


— 


In Curia Caucellaric. 


the ſaid My»rriage, with Remainder to the Uſe and Behoof 
of Henry Villiers, his Executors, Adminiſtrators and Aſſigns. 
And he thereby covenanted to warrant the Premiſſes to 
Alexander and Murdock Mackenzie, their Executors, Admi- 


. 
* —— a 
— — : 
30 SS 
— 
4 


niſtr-tors and Aſligns, to thoſe Uſes, againſt all Perſons 
whetioever. But whether there really was ever ſuch a Deed or 


not did not plainly appear. In 1690 Sir Edw. Villiers died. 


On the 25th of Auguſt in the 7th of Will. and Mary 
another Deed was made, whereby it was witneſſed, That 


Henry Villiers aſſigned to Truſtees the Remainder of the 


* Term of Ninety-nine Years, in the Meſſuage and Land 


2 


** 


£c 


* 


adjoining to the Light-Houſe, to the Uſe of Henry Vil- 
liers for his Life, the Remainder to the Uſe of Anne his 


« Wife for her Life, the Remainder to the Uſe of the 
„ Heirs of their Bodies, the Remainder to the Uſe of the 


right Heirs of Henry during the Remainder of the Term.” 


On the 6th of May 1697 the Defendant inſiſted, that 
another Deed was made by Henry Villiers, © whereby he 


granted the Light-Houſe, together with the Lands ad- 


“ joining to it, to Truſtees, in Truſt for the Raiſing 1001. 


* 


to be paid to ſuch Perſons as Henry Villiers ſhould ap- 


point; and after the Death of Henry Villiers the yearly 


* Sum of 80 J. to Anne his Wife, in cafe ſhe ſhould ſurvive 


E 


** Henry, on Anne begotten, (except the Plaintiff) the year- 
ly Sum of 40ʃ. during their reſpective Lives; and af, 
cc 


ter ſuch Payment to permit the eldeſt Son of Henry by 


him; and then to pay all and each of the Children of 


* the ſaid Anne to receive the Reſt and Reſidue of the 
* Rents and Profits to his own Uſe.” But whether this 


Deed was made or not did not fully appear. 


Henry Villiers died, leaving Anne his Executrix. After- 
wards ſhe died, and appointed Henry her Son her Executor. 


The preſent Bill was brought by Barbara Villiers the 
Daughter, who was excluded by the Deed of 1697, if 
4 K any 
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any ſuch Deed there was, againſt Henry Villiers the Son 3 


and the Reſt of the Children of Henry the Father, pray- 


ing to have an Account of the N Eſtate of * * . 
Father. 


Lord Chancellor ſaid, That there were two Queſtions pro- 
per for his Conſideration ; in the firſt Place, Whether any 
Part of the Premiſſes was to be conſidered as the perſonal 


Eſtate of Henry. And; Secondly, If any Part of the Pre- 


miſſes was to be fo conſidered, how the ſame has been 


fettled, and which of the Parties are intitled to it. The 
firſt of theſe Queſtions depends upon the Grants of King 
Charles II. and the Acts done ſubſequent to them. By 
the firſt of thoſe Letters - Patents a Grant was made to 
Sir Ed. Villers of the Cuſtody of the Light-houſe, and by 
that Grant he undoubtedly had a Fee- ſimple. By the ſe-· 


cond of thoſe Lettere- Patents, a Grant was made of a 


Meſſuage and Piece of Land adjoining to the Light-houle; 
but that Grant was made for a Term of ninety-nine Years 
only. If the Matter had flood thus, there can be no 
Doubt but the Light-houſe muſt have been conſidered as 
the Eſtate of W of Sir Ed. and the other Part of 
the Premiſſes muſt have been conſidered as his perſonal 
Eſtate. The next Matter proper to be conſidered is, what 
ariſes from the Acts done by Sir Edward ſubſequent to 
thoſe Grants. On the 8th of May 168 5, he made his 
Will, and thereby gave to his Son Henry Villiers, and to his 
Aſſigns, all his Eltate and Intereſt in the Light-houſe, 
Meſſuages, Lands and Tenements, and Appurtenances 
thereunto belonging, ſituated and being in or near 


 Tinmouth, upon Truſt and Conſideration, that Henry 


Villiers ſhould, during the Remainder of the Term of 


ninety-nine Years, which he had then to come in the 


Eſtate out of the Rents and Profits thereof, pay unto Ed-· 


ward Villiers, eldeſt Son of the Teſtator, and his Aſſigns 


200 l. a Year, and 40 J. per Ann. to Dame Martha, 58 
Wife of the Teſtator, and of ſuch Will appointed Henry 
Villiers Bxecutor, At the Time of making his Will Sir Ed. 


I ward 


8 a A A 
A *. 2 
e 
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500 | had two Sons, Edward his eldeſt Son, and Hy his 


youngeſt, It has been inſiſted, that by this Deviſe Henry took 


only a Term of ninery-nine Years in the P itſelf, 


N any more than he did in the Meſſuage and Land adjoining 
to it. But his Ly ſaid his Opinion was, That by the 7 bega Fee. 


legal Conſtruction of this Will 12 took a Fee-fimple in ee 
fuch Part of the Premiſſes wherein the Teſtator had a Fees aud 8 


and a Term 


ſimple, and a Term for ninety- nine Years in ſuch Part of the r Years in 


Land adjoin- 
Premiſſes wherein the Teſtator only had {uch Ter m. The 8 * 


plain Intention of the Teſtator was to deviſe his whole In- "= co. 
tereſt that he had in the Premiſſes. And there are ſuffi- thereby gives 


cient Words to pals a Fee-fimple Eſtate in ſuch Part of the 7 oo 


Henry and to 
Premiſſes wherein he had a Fee - ſimple. The Cate of Whit- 5 Als 


church and Whitchurch in 2 Will. Rep. has indeed been cited ; 1 


= Intereſt 
to the contrary. But thar Caſe does by no means come in the Liebt. 


houſe, Lands 
up to the preſent one. It has been ſaid however, that and Tene- 


the Deed of the 28th of October 168 5, amounts to a Re- mente and 


Appurte- 
yocation of that Part of the Will whereby the Term of nances 


ninety-nine Years was demiſed to Henry. But there is no ena 


belonging, 


Ground to ſay, that that Deed ſhould amount to ſuch a Re- W Trait, 
vocation. The Deed is made in Affirmance of the Will, and ef $7 


out of the 


to carry the Intent of it farther into Execution. And as to Rents and 


Profits of 
the Caſe in 2 Cro. 49. it does not come up to the preſent the Term, 


one. It has been ſaid by the Counſel for the Plaintiff, ung the 


2 Remainde 
that under the Deed of the 7th of Will. & Mar. the whole thereof, ; 


Remainder of the Term became veſted in Aune the Mo- 7 ng i. 5 
ther, and in Conſequence the Plaintiff, as one of her Chil- takes a Fec- 


mp 
dren, is intitled to a diſtributary Share in it. But his ga Patt ef 


Lordſhip's Opinion was, that the whole Reminder of the Premiſtes 


th 
the Term did not de veſted in Anne the Mother. To 2 181 


ſhew that it does, the Cafe of Peacock and Spooner has? l 
and a eIM 
been cited. But that Caſe differs from the preſent one. 


for ninety- 
And beſides his Lordſhip ſaid, That he had ſeen the Mi- ne Yes 
nutes of the Pre- 
miſſes 
wherein the Teſtator only had ſuch Term. 
+ Where a Deed ſhall not be faid to revoke a Will, but on the contrary to carry the Intent of 
that Will farther into Execution, 
A. aſſigns a Term in Truſt for himſelf for Life, the Remainder for his Wiſe for Life, the Re- 
mainder to the Heirs of their Bodies, the Remainder to the Heirs of A. during the Remainder 
of the Term; the whole Remainder of the Term does not become veſted in the Wife. 
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Novemb, 21. 


mainder of the Term does not veſt in the Mother. 
are other Queſtions in the preſent Caule ariſing upon the 


— 


nutes of that Caſe taken in the Houſe of Lords; and it 


thereby appears, that the Judges were greatly divided in 


Opinion; and in the ſame Report there is the Caſe of Web 
and Web expreſly in Point, to ſhew that the whole Re- 
There 


Deeds of the 5th of November 1685, and the 6th of May 


1697; but as it is doubtful, whether there were ſuch 
Deeds, or not, his Lordſhip ſaid he would not determine 
thoſe Queſtions at preſent, but would direct an Iſſue to 
try the Validity of thoſe Deeds. And ſo his Lordſhip was 


pleaſed to decree accordingly. 


Gainsborough and Stork. 


F 1733 Thomas Gainsborough and Samuel Stork entered 


into Articles of Copartnerſhip for trading together as 


Merchants to New England. The Stock which they agreed 


to have upon entering into the Partnerſhip was 1 500. 


10001. Part thereof was put in by Stork, and the remaining 


5001. was put in by Gainsborough ; by thole Articles it was 
agreed, that Accounts ſhould be regularly made up between 
them at Chriſtmas every Year ; and if any Error {ſhould be 
made in the Accounts, it ſhould be taken Advantage of 
during the Life-time of both of the Parties, or otherwiſe 


ſhould not be taken Advantage of at all. Then followed 
a Clauſe to this Effect, . That if either of the Parties 
* ſhould die during the fourteen Years intended for the 


8 


CC 


Partnerſhip, and after an Account paſſed between them, 
«* then the ſurviving Partner ſhould take to his own Uſe 
„all the Goods, Ready Money, and Things which on 
the laſt caſting up before ſuch Death ſhould happen to 
* be in Stock between them, and ſhould pay or ſatisfy to 


the Executors or Adminiſtrators of the deceaſed Partner 


„ ſo much Money, as the Share of ſuch deceaſed Partner 
* amounted to at the Time of ſuch laſt Account made; 


and the ſurviving Partner ſhould ſatisfy and pay to the 


„ Executors 


1 


4 > 


3 


1 
=, 
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1 „ Reecuos or Alminifirarors of the deceaſed partner ; 

* the Share of ſuch Stock in the Manner following, wiz, f 
« One. third Part thereof at the End of twelve Months wt 
next enſuing ſuch Death, one other Third at the End BY 
e of eighteen Months, and the remaining Third at the wy 
End of twenty-four Months next after ſuch Death, with FRM 
© Intereſt for each Third at 5 J per Cent. from ſuch Death 1 
« till the ſeveral Times of Payment; that for ſecuring the -M 
« ſeveral Payments, the ſurviving Partner ſhould within 1 
< twenty Days next after ſuch Death become bound in a Gl} 
© Bond to the Executors or Adminiſtrators of the deceaſed Mp 
« Partner, for Payment of the ſame accordingly ; on the 9 
« executing of which Bond, the Executors or Adminiſtra- 1 
cc tors of the deceaſed Partner were to releaſe to the ſurvi- | 
“ ving Partner all their Right and Title to > their Share in "a 
* this Stock,” 1 
At Chriſtmas 17 24, the Partners ſtated and ſigned. their wn 
Accounts according to the Direction of the Articles. But Li 
in June 1735, they made an Indorſement on the Articles 9 
to the following Effect. The Clauſe in the Articles i 
* which was Wa mentioned was in the firſt Place recited, 1 

* it was recited likewiſe, that in Caſe of the Death of l 
* either of the Parties there would be in all Probability 1 
* Debts outſtanding due to the Partnerſhip at New Eng- = 
© land, and other Parts beyond Seas, for Goods and Mer- i 
© chandize conſigned by the Copartners to their Corre- We 
* {pondents in thoſe Parts to a conſiderable Value, and 1 

N Xe by Reaſon of ſuch Debts proving bad, and the Va- = 
riation of the Exchange in New England and other Parte, ' 
the ſurviving Partner may be much damaged by ac- mn 
cepting ſuch Debts, according to the making up of ſuch 9 
laſt Account on the Foot of the Articles; therefore for 1 
preventing ſuch Loſs to the ſurviving Partner, in Caſe | 
of the Death of either of the Parties before the End of K 
the Copartnerſhip, it was agreed between them, that in # 
* Caſe either of them ſhould die before the Expiration of 1 
4 L 2; 1-75 one i 
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0 


cc 


ce 


ꝓ—õ— 


C 


* 


the Partnerſhip, that the ſurviving Partner ſhould not 
be accountable or liable to pay the Executors of the de- 
ceaſed Partner for any outſtanding Debts in New Eng- 
land, or any other Parts beyond Sea, which at ſuch 
Death were due to the joint Trade by the Partners Con- 
ſignment of their Effects to their Correſpondents at New 
England, or other Parts abroad, on their own Account, 
otherwiſe than as the ſame Effects ſhall from Time to 
Time be gotten in and received by the ſurviving Part- 
ner, and then only for the Share thereof of the Partner 
ſo dying.“ In the Chriſtmas following the Partners ſet- 


* 


c 
cc 
cc 


* 


cc 


0 


* 


ce 


tled another Account between themſelves, and in ſettlin 
that Account they came to an Agreement that the Debts 
of two particular Perſons who were Creditors to them here 

in England, ſhould not be eſtimated fo high as they were, 
by Reaſon that thoſe Creditors were likely to prove a good 
Deal inſolvent, and therefore in that Account they agreed 


between themſelves, that thoſe Debts ſhould be ſer at a 
lower Value, which Value they fix'd upon between them- 


ſelves. At Chriſtmas 1737 they ſettled another Account, and 

in that Account came to a like Agreement in Relation to 
two other Creditors here in England. About nine Months 
after this Account was ſettled, Thomas Gainsborough died 
leaving John Gainsborough his Executor. . 


The preſent Bill was brought by John Gainsborough a- 
gainſt Stork, praying that an Account might be taken of 
the Partnerſhip Dealings between Stork and the Plaintiff's 
Teſtator. ; | 8 


The Defendant by his Anſwer ſubmitted to an Account, 


but inſiſted, that in taking thereof he ought not to be 


bound to take the foreign outſtanding Debts which accrew- 
ed ſince the Time of the laſt mentioned Account to the 

Time of the Teſtator's Death, and at moſt not till thoſe 
Debts ſhould happen to gotten in. 


4 8 Lord 


„ * 
— woo ut. —— 
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Lori Chancellor ſaid his 8 Was, That the Defen- 
dant was not warranted to inſiſt on what he did by his 


Anſwer; he ſaid there were two Things proper for his 


Conſideration ; ; 1ſt, What was the Conſtruction of the Ar- 
ticles. 2dly, What Variation is made in them by the In- 


dorſement. With regard to the Articles the Fact was in 


this Manner. Here were two Perſons entering into a Part- 
nerſhip for the carrying on a Trade together to New Eng- 
land. By theſe Articles they laid down Rules for governing 
themſelves 1 in this Trade. One was, that Accounts ſhould 


be made up between them every Tear at Chriſtmas, and 
that if any Error ſhould happen to be made in ſtating 


thoſe Accounts, it ſhould be taken Advantage of during 


the Life time of both Parties. It is very manifeſt from this, 


that their Intention was, that their Repreſentatives ſhould 
not be intangled in their Accounts after their Deceaſe. This 
was a very reaſonable Intention, and to this End it Was, | 
that the Articles provided, that in Caſe of the Death of ei- 


ther of the Parties, the ſurviving Partner ſhould give Secu- 
rity to the Repreſentative of the deceaſed Partner to pay the 


Balance of the laſt Account ſettled in their Life-time, name- 


ly, fo much Money as the Share of ſuch deceaſed Partner 
amounted to at that Time, and that was to be a Diſcharge 


for the Whole that the Repreſentative ſhould be incitled 


to ariſing from this Partnerſhip. And notwithſtanding the 


Objection made by the Counſel for the Defencant, that 


Lord Chancellor ſaid, that that Objection was not material, 
for at the Time of entring into the Articles the Parties had 


a Proſpect that they ſhould have a profitable Trade. And 


tho n contributed but one Third of the Stock; 
yet it was intended between them, in Caſe he had ſurvived 
Stork, that he ſhould have been intitled to all the Profits 
ariſing from this Trade between the laſt Account and the 
Death of the other Partner, upon his giving Security to 
pay ſuch Share of the [aft ſtated Account as the Repreſen- 
tative was intitled to. The Partners might have had va- 
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rious Reaſons for intending that no farther Account ſhould 
be taken than the laſt Account which was ſettled in their 
Life-time. Such Account could not be taken but under a 
Diſadvantage to the Repreſentatives of the Partner deceaſed, 


And beſides, if ſuch Repreſentative had been intitled to 
have had another Account to be taken, and in Conſe- 


quence thereof to have had a Power of calling in the Debts 


due to the Partnerſhip, the calling them in might have 


been a Prejudice to the Trade. Under this Intention of 
the Parties is the Agreement that they enter into. Ir 1s 


that if either of the Parties ſhould die during the fourteen 


Years intended for the Copartnerſhip, and after an Ac- 
count paſſed between them, then the ſurviving Partner 


ſhould rake to his own Ule all the Goods, Ready Money, 


and Things which on the laſt caſting up before ſuch Death _ 
ſhould happen to be in Stock between them, and ſhould 


pay or fatisfy to the Executors or Adminiſtrators of the 
deceaſed Partner, ſo much Money as the Share of ſuch de- 


ceaſed Partner amounted to at the Time of ſuch laſt Ac. 


count made, and the ſurviving Partner ſhould ſatisfy and 


pay to the Executors or Adminiſtrators of the deceaſed 


Partner their Share of ſuch Stock in the Manner as therein 
directed; that for ſecuring the ſeveral Payments the ſurvi- 


ving Partner was to give a Bond as is there directed; and 
upon the doing of this, the Repreſentative of the Partner 
deceaſed was to give a general Releaſe. It is inſiſted on 


the Part of the Defendant, that the Words in theſe Arti- 
cles do not extend to oblige the ſurviving Partner to take 


upon himſelf the outſtanding Debts contained in the laſt 
Account, the Words being only, All the Goods, Ready Mo- 


ney and Things, but the Word Things does extend to Debts, 


and is as general a Word as could well be made Uſe of. 
Beſides the Articles go on and ſay, that the ſurviving Part- 
ner ſhould pay or ſatisfy to the Executors or Adminiſtra- 
tors of the deceaſed Partner ſo much Money as the Share 
of ſuch deceaſed Partner amounted to at the Time of ſuch 


| laſt Account. The Articles provide likewiſe, that the ſur- 


viving Partner ſhould ſatisfy and pay to the Executors or 
Adminiſtrators of the deceaſed Partner the Share of ſuch 
4 Stock. 


In Curia Cancellarie. -. 9 
Stock. Which Clauſes evidently ſhew, that their Debts muſt 
be intended to be compriſed, as well as the other Part of 
their Effects; and that which ſhews this farther is, 
that the Bond was to be given withm twenty Days 
after the Death of the Partner deceaſed. From which 
it is plain, that no new Account was intended to be 


had after the Death of either of the Partners. The What Varia- 


Queſtion remaining to be conſidered is, What Variation der of Par- 


in the Agreement is made by the Indorſement? The ee : 


e ſaid to be 
Indorſement has a Reference to the Articles, and muſt be 3 by the 


explained by them. The Subſtance of this Part of the Ar- Indorſement 
ticles that has been mentioned is recited in the Indorſe- 
ment. The Recital mentions the Purport of the Articles 
to be, that the ſurviving Partner ſhould take to himſelf the 
Stock and Effects. Which Words are a farther Illuſtration 
that the Debts were intended to be compriſed in the Arti- 
cles. The Recital farther goes on, that in all Probability 
there would be Debts outfianding in New England and 
other Parts beyond Sea. This is a plain Declaration, that 
Debts were included in the Articles, and that even Debts 
beyond Sea were compriſed within the Meaning of it. 
The Indorſement then recites the Damage that may hap- 
pen to the ſurviving Partner by the foreign Debts; and 
thereupon it provides, that in caſe either of them ſhould 
die before the Expiration of the Partnerſhip, that the ſur- 
viving Partner ſhould not be accountable or liable to pay 
the Executor of the deceaſed Partner for any outſtanding 
Debts in New England, or any other Part beyond Sea, which 
at ſuch Death were due to the Joint-Trade, by the Partners 
| Conſignment of their Effects to their Correſpondents at 
New England, or any other Part abroad, on their own Ac- 
count, otherwiſe than as the {ame Effects {hall from Time 
to Time be gotten in and received by the ſurviving Part- 
ner, and then only for the Share thereof of the Partner fo 
dying. It has been inſiſted on the one Hand by the Coun- 
ſel for the Plaintiff, that this Indorſement relates only to 
foreign outſtanding Debts, which {hould be contained in 
the laſt ſtated Account before the Death of one of the 


4M | Partners, 
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318 De Term. J. Mich. 1740. 
Partners. On the other Hand it has been inſiſted by the 
Counſel for the Defendant, that not only thoſe foreign 
Debts are included within the Indorſement, but that the 
Indorſement extends to all ſuch foreign Debts as ſhould 
be outſtanding at the Time of the Death of either of the 
Partners. But his Lordſhip {aid his Opinion was, that by the 

plain Conſtruction of this Indorlement it only extended to 

ſuch foreign Debts as {hould be contained in the laſt ſtated 

What in Account before the Death of one of the Partners. The 
indorſemene Indorſement recites the Articles, and by thoſe Articles only [I 
8 ſuch foreign Debts were included as did exiſt before the laſt 4 
Copartner- : | 3 
ſhip only ex- ſtated Account previous to the Death of one of the Part 
end ta cn ners. It recites the Damage that would attend the ſurvi- 


foreign Debts, | . 4 | . 
as ſhould be ving Partner, by taking upon him ſuch Debts. And then 


nee Fe the Indorſement provides, that in caſe either of them 
Account be- ſhould die before the Expiration of the Partnerſhip, that I 
fore the . | | 5 I 
Death of one the ſurviving Partner ſhould not be accountable or liable 3 
ol che Tat. to pay the Executors of the deceaſed Partner, for any out- 
ners, and do - 8 

not extend to ſtanding Debts in New England or any other Parts beyond 

ſuch foreign 


Debt s Sea, Which at ſuch Death were due to the Joint-Trade, by 
ſhould hap- the Partners Conſignment of their Effects to their Corre- 
pen to. ſpondents at New England or other Parts abroad, on their 
between the OwW- Account, otherwiſe than as the ſame Effects ſhould from 
_— CO Time to Time be gotten in, and received by the ſurviving 
the Death of Partner, and. then only for the Share thereof of the Part- 
Partners, ner ſo dying. The Words relied upon by the Counſel for 
the Defendant are, Which at ſuch Death was due; and from 
thence it is inferred, that all foreign Debts are included 
which were outſtanding at the Time of ſuch Death. It is 
indeed true, that if theſe Words had ſtood by themſelves, 
they would have included all the foreign Debts which were 
8 outſtanding at the Time of ſuch Death; but as the In- 
be conſtrued dorſement has a Reference to the Articles, wherein only 
ee ſuch foreign Debts were included which were outſtanding 
rim. at the Time of the laſt ſtated Account previous to the 
Death of the Partners, thele Words in it muſt be conſtrued 
ſecundum ſubjectam materiam. And it is impoſſible that any 
other Debts could be meant by the Partners, there being 


1 no 
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no other Debts of which it could be ſaid, that the ſurvi- 
ving Partner would be prejudiced, according to the Articles, 
by accepting of them. The Articles did not extend to re- 
quire the ſurviving Partner to take upon him any other 

Debts but thoſe that were outſtanding at the Time of the 
laſt ſtated Account, previous to the Death of one of the 
Partners, and therefore the Damage to the ſurviving Part- 
ner could alone ariſe from his being obliged to accept ſuch 
Sort of Debts only; and the Words of the Indorſement are 
in the Negative, That the ſurviving Partner ſhould not be ac- 
countable or liable, which imply, that under the Articles he 
would be liable; beſides too, in the Accounts which the 


Partners made up between themſelves in the Chriſtmas im- 


mediately ſubſequent to this Indorſement, they came to an 


Agreement between themſelves, That the Debts of two 


particular Perſons who were Debtors to them here in Eng- 


land ſhould not be eſtimated fo high as they were, by rea- 


{on that thoſe Debtors were likely to prove a good deal 


inſolvent, and therefore in that Account they agreed be- 
tween themſelves that thoſe Debts ſhould be ſet at a lower 


Value, which Value they fix'd upon between themſelves. 


Afterwards at Chriſtmas 1737 they ſettled another Ac- 


count, and in that Account came to a like Agreement in 


relation to two other Debtors here in England. That is an 


Argument that no other Debts were in the View and De- 


ſign of the Partners, but thoſe that were outſtanding at the 


laſt Account. And fo his Lordſhip was pleaſed to decree 
accordingly. 


Fell and Lutwidge. bessa 


APT. John Fell had the Command of a Merchant 
Ship, and had likewiſe a Share in her as being an 
Owner. In 1730 he ſent a Letter to Lutwidge, thereby 
deſiring him to get 200 J. inſured upon her. Thereupon 
Lutwidge procured Watſon and Thornton, who were two 
Correſpondents of his, to inſure this Money upon her. 
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In the Policy of Aſſurance Lutwidge's Name was made uſe 
of inſtead of the Captain's, which was done by the Cap- 


tain's Direction, the two Inſurers knowing nothing of him. 


In this Voyage the Ship was loſt, and the Captain caſt 


away. As ſoon as his Death was known Eleanor his Wi- 


dow ſent a Letter to the two Inſurers, acquainting them 
with the Loſs that had happen'd, telling them too, that 
Lutwidge was only a Truſtee in the Policy for her late 
Huſband, and requiring them not to pay the Money to 


Lutwidge, but to her only. However, under Pretence that 


the Captain was indebted to Lutwidge, Lutwidge procur d 


the Inſurers to give him Credit for the Sum, in an Account 


A Perſon | 
may be al- 
lowed to 
bring a Bill 


a8 Fs LIED 


which they afterwards made up with him, and then the 
Balance of that Account was carry 'd into a new Account ; 
which ſecond Account was afrerwards {ettled between them. 


A this Eleanor ter e with Samuel Fell; Rr” 
the preſent Bill was brought by her and her ſecond Hu- 
band againſt Lutwidge and the two Inſurers, in order to 
have the Money which was inſured on the Policy. 


On the Hearing of this Cauſe an Exception was firſt of 
all taken, that Eleanor had only taken out Adminiſtration 
to her late Husband in December laſt, which was a long 
Time after the Filing of the Bill, and therefore that the 
Bill was brought too carl 


Lord Chancellor faid 7 it was very true, that his would "WR 
been an Exception in an Action at Law, but that it was 
not ſo to a Bill brought in this Court ; accordingly the Ex- 


ſtrator before CEPLION Was oer This Exception being over, the 


Adminiſtra- 
tion actually 
taken out. 


Parties went into their Evidence, which was to the Effect 
before ſtated, and then his Lordſhip delivered his Opinion 
on it. He = it ſeem'd to him to be a very plain Caſe, 
that the Plaintiffs were intitled to Relief. He obſerv'd, 


that this ſeem'd to him to be a Contrivance by Lutwidge, 


in order to apply this Money to the Payment of a Debt 
which he now inſiſts the Captain owed him. Whether he 
I did 
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did owe him ſuch a Debt does net appear; for nothing of 


that Debt is proved 1 in the Cauſe, But ſuppoſing ſuch a 


Debt was prov d it would not differ the Cate, by reaſon 


that Lutwidge was a bare Truſtee for him. If the Inſu- 
rers had paid this Money to Lutwidge, without havin 
Notice that he was a Truſtee, no Body could have ſaid 
but they would have been indemnified in what they had 
done. But it appears by the Evidence in this Cauſe, that 
long Time before they accounted with Lutwidge for the 
Money, they had Notice given them that he was a Truſtee, 
with Directions at the fame Time not to pay the Money 
to Lutwidge. Notwithſtanding this, Lutwidge carries on a 


Correſpondence with them in W riting, tells them, that 
the Captain is indebted to him, and procures them to give 
him Credit for this Sum of Money in an Account, The 


Defence which the Inſurers make is, that their h. aving al- 


low'd to Lutwidęe this Sum of Money m one Account which 


they made up with him, and the Balance of that Acount 
being carried into a Second one, which was afterwards ſet- 


tled, amounts to 4 Pa ayment of this Money to Lutwidge. 


But "notwithſtanding this ſhould amount to a Payment, {till 
it is a Payment with Notice that Lutwidge was a bare 
Truſtee, and with Directions net to pay the Money 


to him, but to the Widow, that was intitled to Ad- 


dari. Beſides, 3 it might have been a De— 


fence for them, in caſe they had made an actual Payment 
of this Mone 


to Lutwidge, or in cate Lurwidge had 
brought his Aion againſt them, the Fact in the preſent 
Cale is, that the Money is actually at home. And will 
this Court ſuffer a Perton, having Notice of a Truſt, to 
make up an Account with a Truſtee againſt the Direction 


of the Ceſtuy que Truſt ? The Court never does this. StriQ- 


—— 


A Perſon 
{hall not be 
allowed to 
detain to 
himſelf the 
Money due 
upon a Poli- 
cy of Aſſu- 
rance, where- 
in his Name 
was only 
made uſe of 
as a T ruſtee. 


under Pre- 


tence that 
the Ceſtiy que 
Truſt! was in- 
debted to 


him. 


How far the 
allowing a- 
nother a Sum 


of Money in 


one Account, 


and the Ba- 


lance of that 
Account be- 


ing carried 
into another 
Account, 
which was 
afterwards 
ſettled, a- 


mounts to a 


Payment of 
that Sum. 


How far the 
PayingaSum 
of Money to 
a Truſtee 

will be a De- 


fence, 


A Perſon ha- 


ving Notice 


of a Truſt 
ſhall not be 


ly the Money in the preſent Caſe is in the Hands of the allowed to 


Inſurers. The allowing it in an Account, in the Manner 
that they had done, does not alter the Property. Ihe pro- 
per Decree for the Court to make is, that the Inſurers 
ſhall pay this Money to the Plaintiff. With regard to the 
Inſurers, it muſt be ſtruck out of the Account which they 


make up an 


Account 
with a Tru- 
ſtee againſt 
the Direction 


of the Ce/tuy 
gue Truft, 


3 have 
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322 De Term. J. Hil. 140. 
have ſettled with Lutwidge, and Lutwidge muſt pay the 
Coſts of this Suit. He has been the Perſon that has drawn 
Truſtee ſhall , 0 # poet 
pay the Coſts the Inſurers in, and has prevailed on them to allow him 
3 3 this Money in their Account. As to him indeed this is to 
Allowing a be conſidered as a Payment, but not as to the Plaintiffs, 
Sum of Mo- He has made a Repreſentation to the Inſurers, that the 


ney in anAc- 


countſhalla- Perſon whom the Plaintiffs repreſent was indebted to him, 


mount tea whereas nothing of that Debt is prov'd ; and if it had been 


dy 4 Truſtee, proved it would have made no Difference. However Lut- 
the Chee widge mult be allowed to deduct out of the Coſts the Pre- 
T., mium that he had advanced in procuring the Policy, and 
Leh ee the other Charges that he was at in obtaining the Policy. 
Policy of Al. And fo his Lordſhip was pleaſed to decree accordingly. 


ſurance has 


Coſts decreed againſt him, he ſhall be allowed to deduct out of thoſe Coſts the Money he had advanced 
by W ay of Premium upon the Policy, and the other Charges which he was at in obtaining it. 


February 8. Anonymus Caſe. 


AN Injunction had been granted upon an amended Bill, 

> without any Injunction granted upon the original 
One. It was now moved to diſcharge the Order for the 
Injunction as irregular, by reaſon that it was granted up- 


| Wherean ON the amended Bill. 


Injunction 
had been 


granted upon Lord Chancellor ſaid it was very true, that if an Injuncti- 


the origin 


Bill, te ON had been granted upon the original Bill, the granting 


granting a- P | 2 : | | 2 3 
3 another upon the amended one would have been irregular. 


the amended But as no Injunction was granted upon the original One, 


one would 5 5 1 6 f | | 
one been ir. the granting it upon the amended One was regular enough. 


regular; but His Lordſhip ſaid he took it, that this was the conſtant Di- 
ee dun ſtinction, and the Regiſter confirmed the ſame. Accord- 


ion was : | 
granted upon ingly. the Motion was refuſed. 


One, the granting it upon the amended one was regular enough. 


Saunders 


en. r 
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Saunders and The Dean and Chapter of Ay. 
Es Briſtol. 1 


R. —— the late Dean of Briſtol, together with the 
Majority of the then Prebends, made a Leaſe to 
Saunders of ſome Houſes in Briſtol with twenty Acres of 
Land adjoining to them, for the Term of forty Years. 

The late Dean of Briſtol was promoted to the Deanery of 

IVells, and there was a conſiderable Change in the Prebends 

by Death and otherwile. The preſent Dean and Chapter 
determined to avoid this Leaſe, by Reaſon that the Statute 

of 13 Elix cap. 10. which allows Leaſes by Ecclefiaſtical 
Perſons of Houles in Cities for forty Years, allows of ſuch 

Leaſes only where the Houſes are let, with ten Acres of 

Land belonging to them. For this Purpoſe they brought 
Ejectments againſt Saunders. Thereupon Saunders filed his 1 hen e, 
Bill againſt the preſent Dean and Chapter of Briſtol, and 8 
againſt the late Dean, praying that the preſent Dean and n 
Chapter might make him a Leaſe for twenty-one Years, Leaſe for a 
which was ſuch a one as the late Dean and Chapter might have Rm. 
made, and that the late Dean might refund ſuch Part of the Years than 
Fine in Proportion, as a Fine upon a Leaſe for twenty-one 100 hear? a 


Years would have born to a Fine upon a Leaſe for forty Years, Dean and 
| | 2 moſt of the 


ET  Prebendaries 
It was now moved upon the coming in of the Anſwers, that are changed, 


| . . ; . ; : where a Bill 

the Injunction might be continued till the Hearing of the Cauſe. may be 
| . TEE | . | brought a- 

_ oainſt the preſent Dean and Chapter, and likewiſe againſt the former Dean and Chapter, Praying 


that the preſent Dean and Chapter may make the Party fuch Leaſe as they can by Law, and 


that the former Dean and Chapter may refund ſuch Part of the Fine in Proportion, as a Fine upon 
a Leaſe for twenty-one Years would have born to a Fine upon a Leaſe for forty Years, 


Lord Chancellor ſaid, that the Queſtion relating to the 

| Merits of the Cauſe was ſuch a one as he never knew to 

be determined. The proper Direction therefore to be gi- here an 

ven in the preſent Caſe, he ſaid, was, that the Injunction ſhall be con- 
| _tinued ti 


the Hearing, upon the Plaintiff's conſenting to deliver Poſſeflion on the Hearing, and to account 


as the Court ſhould direct. | 


ſhould 
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ſhould be continued to the Hearing, on the Plant 8 
Conſenting to deliver Poſſeſſion on the Hearing, and to 
account as the Court ſhould direct. And ſo his Lordſhip 
was pleaſed to order accordingly. 


February 5. Anonymus Caſe. 


A Decree of 1 had been made againſt the De- 
fendant, and the Time for redeeming was expired 
according to the Computation of Lunary Months. 


It was now moved that the Defendant might ſtand 155 


lolutely forecloſed. 
3 5 8 = 1 
When a But Lord Chancellor was of Opinion, that the Com- 
ar ol putation in this Cate ought to be according to Kalendar 


is made, the Months, and not according to Lunary ones. Accordinely 


Time for 


5 Motion was refuſed, and a farther Time appointed for 
muſt be the Payment of the Money. 


computed | 
according to Kalendar Months, and not according to Lunary ones, 


Rey 7... Harriſ on and Pryſe. 


JN 1720 Edward Harriſon, who had been Governor in 
= the Eaſt-Indies, mide a Purchaſe of 1000 J. South-Sea 
Stock, and Tes it in the Sou Sea Books a ſhort Time 
after he had bought it. There was likewiſe another Ed- 
ward Harriſon, who at the {ame Time was Owner of ſome 
South-Sea Stock, and he was known by the Deſcription of 
Edward Harriſon of Red-lion Square. By ſome Means or 
other this laſt mentioned Edward Harriſon got the 10001. 
which belonged to Governor Harriſon, placed to his Ac- 
count in the South-Sea Books, under the Deſcription of 
1000 l. Stock belonging to Edward Harriſon of Red-lion 
Square. In 1725 the ſame Edward Harriſon transfer- 
red this 10001. South-Sea Stock to Round, who was his 


1 Broker, 
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Broker, in order that he might ſell it for him, and after- 
wards Nound did ſell it for him accordingly. Governor 
Harriſon died, and his Widow became his Repreſentative. 
After the Governor's Death this Fraud was diſcovered, 
and his Widow made a Demand upon the other Edward 
Harriſon, in order that he ſhould make her a Satisfaction 
for the Injuſtice. As ſoon as the Demand was made upon 
him, he was ſtruck with a great deal of Confuſion, and 


died the Day after. 


The preſent Bill was als by the eiten Repreſen- 


| tative of the Governor againſt Pryſe, who was the perſonal. 


Repreſentative of Edward Harriſon of Red-lion Square, and 
likewiſe againſt the South- Sea Company, in order to | have | 
a Satisfaction for this Fraud. 


On the Hearing of this Cauſe it was objected, chat 


Round ought to have been made A Defendant. 8 


real Eſtate is 
in the Hands 


But Lord Chancellor ſaid his Opinion was, That there eee 
was no Occaſion for it; he ſaid it was very true, that and the * 
where a real Eſtate is in "the Hands of 3 Truſtee, and the e rn 
Truſtee conveys it over to another who has no Notice of to Sees 
the Truſt, if a Bill is brought by the Ceſtuy que Truſt, the N x0 


Truſtee muſt be made a Defendant, But in the preſent Truſt; if 1 


| Bill is 
Caſe this is not neceſſary; and it may be compared to brought by 


that of a Man's Goods coming into the Hands of different ag 2 0 ©: 
Perſons one after another; in which Caſe an Action of Truſtees | 
Trover may be brought againſt any of the Perſons that has muſt be 


made Defen- 
ever had the Poſſeſſion of the Goods, without making the dants. 


other Perſons Defendants. With regard to the Merits of the Where a 


erſon who 


Queſtion, his Lordſhip ſaid his Opinion clearly was, that the bas had the 
Plaintiff was intitled to Relief againſt Pryſe. The only mean Foſſeſ- 


ſion of Goods 
Thing material to be conſider'd with regard to him, is need not be 
what ſhall be the principal Sum which the Plaintiff is inti- "0G 


tled to charge him with. And that Queſtion depends up- Bil. 


| At what 
on this, whether the groſs Sum 1s to be computed according Tn the 


to the Price that Stock bore at the Time the 1000 J. capi- 1 
Stoc a 
40 tal b 


ecomputed, 
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tal Stock was transferred to Round, or whether only ac- 
cording to the Price that Stock bore at the Time the 1000 [, 
Capital was fold out by Round. Now his Lordſhip's Opi- 
nion was, that this Defendant was only chargeable accord- 
ing to the Price that Stock bore at the Time the 1000 /, 


What As capital was ſold out by Round. His Lordſhip {aid here was 
ſhall not a- 


mat not no Converſion of the Stock till that Time. The transfer- 
Converſion ring it to Round was no Converſion; that amounted to no 


of Stock to a 


perſon'; more than making Round 2 bare Truſtee of the Stock. Tis 


own Uſe. indeed true, that the Plaintiff has it in her EleCtion, either 
to have this ſpecifick Quantity of Stock now bought for her, 
which belong'd to the Governor, or elſe to have a Satisfac- 
tion for the Stock at the Time it was ſold out, and thereby 

a Converſion made of it. But that which makes the Con- 
verſion is, as has been before 1aid, the Selling it out by Round. 
It is uncertain at what Time it was that Round fold out 
this Stock; and therefore that Fact mult be inquired into 
by the Maſter. There may be another Queſtion in this 
Cauſe relating to the Defendants, the South-Sea Company, 
of a much more diſhcult Nature than what regards the 
Defendant Pryſe, and that is how far the Company may be 
liable to make the Plaintiff a Satisfaction, in Caſe there are 

Where a not ſufficient Aſſets in the Hands of Pryſe. His Lordſhip 
day be lade ſeemed to incline to think, that the Company might be 
to make Sa- liable in Cafe there ſhall be no Sufficiency of Aſſets in Pyyſes 


tisfaction 


1 Stock, in Hands. His Reaſon was, that the Company muſt be con- 


Caſe another ſidered as Truſtees for the Governor at the Time he pur- 

Perſon be | = 15 phy | 

not ſufficient Chaled this Stock; and as the Stock has not been transferred 

to make the with any Privity of his, they muſt be conſidered as conti- 

Party a da- s Er . 3 | 

cisfation, nuing his Truſtees. But his Lordſhip ſaid, that there would 
be no occalion to determine this Point till the Account be 
taken of the Aſſets in the Hands of Pryſe. And fo his 


| Lordſhip was pleaſed to decree accordingly. 


—— 
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oF 
„ N 5 
c 9 


| HOMAS Condon made his Will, wherein were theſe 
Words; | Eo 6) 
* Imprimis, I give and bequeath unto my Daughters I/a- 
« bella Condon and Diana Condon the Sum of 500 l. a-piece, 
« tobe raiſed and paid unto them, and each of them, imme- 
e diately after my Death, out of the Rents, Iſſues and 
“Profits of my Lands and Tenements, in Old Newton, 
Butterwick and Boythorpe in the County of York, or by 
Sales or Mortgages of the ſame, or a competent Part 
thereof, together with Intereſt for the ſaid reſpective 
sums, after the Rate of 6 J. per Cent. per Ann. from the 
Time of my Deceaſe, until the {ſeveral reſpective Sums 
of Fool. ſhall be duly paid to my ſaid Daughters, 
“ or their reſpective Executors, Adminiſtrators or Af- 
“ ſigns. „ . : FR 
tem, I give and bequeath unto each of my {aid 1 5 ht 
* Daughters the Sum of 10007. to be raiſed, and to Hd 
© be paid unto them ſeverally and reſpectively, im- 
mediately after the Deceale of my Wite, out of the 
Rents, Iſſues and Profits of my Manors, Lands, Te- 
nements and Hereditaments in Willoughby in the ſaid 
County of York, or by Sale or Mortgage of the ſame, 
or competent Part thereof, together with Intereſt for 
the ſaid ſeveral Sums of 1000 J. after the Rate afore- 
& ſaid, from the Deceaſe of my ſaid Wife, until the {ame 
Sums ſhall be duly paid to my ſaid Daughters, or their 
reſpective Executors, Adminiſtrators or Aſſigns. And 
my further Will is, that in cafe either of my ſaid 
Daughters ſhall depart this Life before me, then the 
Survivor of my ſaid Daughters, her Executors, Admi- 
niſtrators and Aſſigns, ſhall have and receive all and 
every the Sum and Sums of Money herein before by 
* me deviſed out of my ſaid Lands, to be raiſed in the. 
_ „Man- 


Louther and Condon. Feruary q. 


60 
6 
(e 
cc 


(e 


* 9 8 — . — — — « o _ PEN _—_ = = n - 
4 N 2 4 Y _ p * —_— \ n 

r "= > * a TI 4 wo * — 2 R "Bo 

ws 7 e r > yo : pe 6 er D \ 2 . 8 

4 — D . EW 4] > - — a» A 0 * — * . 2 2 8 5 3 28 © — 7 
f N 8 2 | EY r IE ng ˙ Res LS 2 — — — ISS N e ä . 
5 * E * 24 Sore By beg — _ AM 
CCC — — — — 
C 4 2 5 Are - . . ow . — 2 2 : - eee — £ 4 2 < 5 
reer _ * 7 
— — 
— * — has 8 - 2 . 8 8 —— Aarne * ven, nt 


P 
1 
* a2 
+ £8 
{of bo 7 
3 1 4 
11 
, many - 
EX 2: 
3. <8 
. 
1 
E 
>] 
[5 


r 5 — ' | 
NN der 1 ou + tes "IE dr EE rar a Wo N 
— ebetadtiget Foe — e Rr SF ay ESL. ad — — — ; N = - — 
* l 8 n 8 - rr « — —— 8 — — ö — - : 
— —6&＋46—iſ.0 . ans 
7 


328 De Term. J. Hil. 1740. 

ry Manner herein before appointed. And in ſuch caſe 

4 the Part of the Daughter ſo dying ſhall not ceaſe, or 

“fink into the Eſtate for the Benefit of my Heir, but 

ſhall remain, and be raiſed for the Benefit of my 
“ Daughters. 

e Laſtly, I bequeath all my Chattels real and perſonal, 

and all my Goods moveable and immoveable, and all 

my perſonal Eſtate whatſoever, unto my {aid Daugh- 


& ters, and do make and conſtitute them Executors of this 
*. my laſt Will and Teſtament. In Witneſs, Sc.” 


The Teſtator died and left one Son Themes,” ad Two 
Dew s Diana and Iſabella. In 1719, which was after 
the Teſtator's Death, Diana intermarried- with Sir William 
Lowther. In w73s Diana died. In the Year following 
Anne the Mother died. CE, 


The preſent Bill was wh by Sir William Lowther 
againſt Hoa: Condon and Iſabella, who had intermarried 
with Pit, in order to have the Sum of 10001. mentioned ä 
in the Will, raiſed out of the Eſtate which was is thereby 
charged wih it. 5 


Lord Chancellor {aid his Opinion was, That the 1000 J. 
ought to be raiſed our of that Eſtate, He ſaid it was very 
true, that there is an eſtabliſhed and fix'd Diſtinction be- 
tween Legacies charg'd upon the perſonal Eſtate, and Lega- 
cies charged upon the Real. And though this would clear- | 
ly have been a veſted Legacy, in cafe it bad been chargeable 

| upon the perſonal Eſtate, yet it is not ſo clear a Caſe as it is 
How far a chargeable upon the Real. But though the Caſe is not ſo 


Legacy, 


V4? Clear as it would have been, if the Legacy had been charge- 


Charged upon able upon the perſonal Eſtate, yet there is ſufficient Ground 


the real 
ſtate, ſhall be to Tay, that even in the preſent Cale the Legacy {hall be 


ace a veſted one, and the Plaintiff intitled to it. The Words 
of the Will are in this Manner; I give and bequeath to each 
of my Two Daughter the Sum of 1000 1. to be raiſed, and to 
be paid unto them ſexerally and reſpectively immediately after the 
Deceaſe 


In Curia Cancellarie. : 32 9 


Deceaſe of my Wife So that it is a Gift immediate to the When aLe- 


ſhall be 
Daughters, though not indeed to be raiſed till after the El 6s be an 


Death of the Teſtator's Wife. The Time mentioned in \mmediate 


Gift to ano- 
the Will is not annexed to the Subſtance of the Legacy, der upon the 


but to the Payment of it; and conſequently, if this had 8 oy 
been a Legacy chargeable upon the perſonal Eſtate, it would tho' not tobe 


iſed till 
have been clearly a "reſted one, and the Plaintiff intitled to fte Day. 


it. It mult be admitted indeed, that the Legacy in Que- Where the 
ſtion is not chargeable upon the perſonal Eſtate, but charge- 2 


tioned in the 


able upon the Real; for which Reaſon it muſt be owned. 4 bunny 
that it is equally an eſtabliſhed Rule, that where a Le acy of rt dg 


nexed to the 
that Sort is given, though the Time mentioned in the Will Subſtance of 


a Legacy but 
is annexed to the Payment t of f it, and not to the Body and to the Pay- 


| Subſtance of the Legacy, yet in general ſuch Legacies ſhall went of it 


When a Le- 
not be raiſed when the Legatee dies before the Time for gacy is char- 


Payment of it; and this is & wore eſpecially where a Lega- 2 Pane 


| eal Eftate 
cy 5 that Gove. is given by way of Portion. But notwith- tho” the Tine 


1 mentioned in 
ſtar ding this is the general Rule, yet the principal Ingredi- the Will is 
ent which has given Riſe to this Doctrine has been, that annex'd to 


the Poſtponing the Payment of the Legacy has appear'd to rl ee 


of it, and not 
have arole from Circumſtances on the Part of the Legatee, to the Body 


as Attaining the Age of T wenty-one, Or Marriage, or the of the Lega- 


like; there if the Legatee dies before the Time of Payment 75 7 
of che Legacy, this Court, which favours the real Eſtate, Legaciesſhal! 


has conſider' d it that there is no Occaſion that it ſhould be not be raiſed, 


where the 
raited, the Party dying who was in the immediate Con- Legi dies 


templation of the Teſtator. But where the Poſtponing Fayre of 
the Time of Payment of a Lepacy has been owing to the it. 


Circumſtances of the Eſtate of the Tettator, and not to the Where the 


Poſtponing 
Circumſtances of the Legatee, that is not ſo ſtrong a Caſe the Time of 


to favour the Legacy's ſinking into the Eſtate as the other Payment of 


has 
is, though his Lordſhip ſaid he did not know but that been owing 
the Caſes may have gone ſo far as even there in fome In- ie So 
3 to allow of a Sinking. But this has been determi- of the Eſtate 

| 4 p -  vied of the Teſta- 


2 tor, that is 


not ſo ſtrong. 
a. Cafe to favour the Legacy s ſinking into the Eſtate as the other is, though his Lordſhip ſaid 


he did not know, but that the Caſes may have gone ſ far as even there in ſome Inſtances to 
allow of a Sinking. 


Where a:Legacy charged upon Land 3 Tus Contingencies, arid one of them deb 
not happen, the Legacx fhall be-raiſed: 


and Subſtance 


N 
: 
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ned, that where a Legacy charged upon Land depends upon 
Two Contingencies, and one of them does not happen, but 
8 3 other 3 the Legacy ſhall be raiſed. That was the Caſe 
Thea Lag. Of King and Withers. However in the preſent Caſe 'tis clear, 
3 charged upon the Penning of the Will, that the Intention of the Te- 


Eftate, and ſtator was, that the Legacy in Queſtion {hould be raiſed in 
BY n pag favour of the Plaintiff, Here 1000 l. is given to each of the 


the Time ap- Daughters, with Intereſt, to be computed. from the Death of 
the Pay Lan the Teſtator s Wife. No Argument indeed can be drawn from 


of it, where the Circumſtance relating to Intereſt, for it was natural 


the Intent of 


the Tellatos to give à Direction ang that in that Manner. But then 


ſhall be ſaid the- Will goes on and directs, that this Legacy {hall be 


to appear 


that the Le- paid to the Daughters their reſpective Executors, Admini- 
gacy hall be ſtrators and Aſligns; ; and ſomething may be inferr'd from 


raiſed not- 


withſtand- thence in eee of the Flaintiff. It has been indeed ſaid, 
that the Ule of this Clauſe might be only to ſhew the Te- 

When a Lo- a ap © | R = 

gacy is char ſtator's Intention, that if the Daughters ſurvived the Mo- 


ech upon the ther, and ahretwards died, the Legacies ſhould be paid to 


real Eſtate, 


and the Le. their Reprelentatives but if that was the Meaning of the 
gatee dies be- - : 
gatce de LIeſtator, the inſerting this Clauſe was very unneceſſary ; 


Tine er for 1 . 55 Daughters jurvived the Mother there could be 
Payment of 


it hers 0 Doubt but that the Repreſentatives of them would be 
Argument intitled to the Legacy of Courſe. The Uſe of this Clauſe 


can be drawn 


ane ſeerns rather to be to ſhew the Teſtator's Intention, that if 


its being rai- the Daughters died in the Life of their Mother, and after 
ſed from the 


| Circum- the Teſtator's Death, that the Legacies ſhould be paid to 
ſtance of its their Repreſentatives. But his Lordſhip {aid that he did not 


being direc- 


ted to be paid reſt his Opinion upon this Clauſe in the Will; the Clauſe 


with Inte- that he founded himſelf principally upon was that which 


Tho a Le. is in the Words following ; And my farther Mill is, that in 


x fe char” caſe either of my ſaid Ne re ſhall depart this Life before 


real Eſtate, me, then the Survivor of my ſaid Daughters, her Executors, 
and the Le- 


gatee dies be- Adminiſtr ators and Aſſigns, ſhall have and receive all and every 


foretheTime the Sum and Sums of Money herein before by me deviſed out of 
. my ſaid Lands, to be raiſed in the Manner herein before ab- 


an Argu- Pointed. And 2 in L Caſe the Part 9 the Daughter ſo dying 


ment may 


be drawn | 4 | BY 8 TIL ball | 
from theCir- | e ; 
cumſtance of the Teſtator's 1 that the Legacy ſhall be paid to the 15 his Executors, / Ad- 

miniſtrators and Aſſigns, that the Legacy ſhall be raiſed notwithſtanding. | 


5 
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ſhall not ceaſe or fink into the Eſtate for the Benefit of my Heir, 
but ſhall remain and be raiſed for the Benefit of my Daughters. 
It has been ſaid, that the Contingency, upon which this 


Clauſe of the Will was to take Effect, has not happen'd; 

but it is plain that the Teſtator had in his View a certain 
Caſe wherein the Legacy ſhould not fink into the Eſtate; 
that Caſe was the Event of either of the Daughters dying 
in the Life of the Teſtator. And if even in that Caſe the When Le- 
Teſtator deſign'd that the Legacy thould not fink into the Suse 


charged on 
Eſtate, much ſtronger Reaſon is there to infer, that he did the real E- 


ſtate, and one 
not deſign thi Wien the Daughter ſurvived him. This 


of the Lega- 
Clauſe is a plain Indication of the Teſtator's Deſign that tees dies be- 


fore the Time 
the Daughters ſhould have this Legacy at all. Evencs, and for Payment 


fi . 
that it ſhould not depend upon the Accident of their dying 8 
in the Life of their Mother. It has been ſaid, that, if the 4 


rectin 


that the Ic | 
Teftator had been asked ar the Ti: me of making his Will, rage lr 
whether on ſuch an Event as has happen'd he would 


ſurvive i in 


have the 1000]. Legacy raiſed for the Plaintiff, he © chat ei- 


ther of them 
certainly would have e e that he would not. But die in his 


Liſe- time 
this Manner of arguing, by asking a Queltion of this Sort, mls... 
is a very uncertain one; thoſe that ask the Queſtion anſwer eee 


his Iatenti- 
it themtelves, and they g vive ſuch an Anſwer as ſerves for 


on, that the 
. 2 . — a . L 5 h 11 
their Purpoſe. But if this. Qucſtion had in reality been Legacy ſha 


asked the Teſtator, his Lordſhip ſaid, he ſhould have 3 
thought it much more probable, that under the Circum— aT e 
ſtances of the preſent Caſe the Teltator would have an- ſtator, and 
ſwer'd, that his Meaning was, that the Pl: aintiff ſhould before me 
have this Legacy. The Plaintiſt married this Lady in Payment l 
1719. ſhe did not die till 1735, and it would be a rea- 

ſonable Thing in it ſelf, that under ſuch Circumſtances 

the Teſtator {hould intend that the Plaintiff ſhould have 

this Legacy. As to Mrs. Pitt, his Lordſhip's Opinion was, 

That there was no Foundation that {he ſhould be intitled 

to this Legacy, her Siſter not having died in the Teſtator's 
Life-time. And fo his Lordſhip Was pleaſed to decree ac- 

5 cordingly. 

N. B. On the 6th of June following this Cauſe was re- 


heard, but the Decree was athrmed. 
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e % Glaſs and Oxenham 


VILLA Long made his Will, and Gl made 
Anne Long his Executrix, when {he ſhould attain 
her Age of 8 Aſter the Teſtator's Death Pal. 
mer took out Adminiſtration Durante minore Atate of Anne. 
Anne afterwards became of Age, and then intermarried 

with Oxenham. Palmer died, and became his Re- 
preſentative. 


The 8 Bill was bought apainſt the Executrix-of 


William . and pray d, amongſt other Things, to have 
an Account of his perſonal Eſtate. 


4 made an Jord Chancellor was of Opinion, That FD 1 


: Executrix ; 1 


| the being an tive of Palmer ought to be made a Defendant to this Bill. 
Infant Ad- Ie ſaid, that in Bills of this Sort, all Perſons who have 


miniſtration. 


Durante mi- poſſeſſed themſelves of the Teſtator s Eſtate ought to be 
nore Etate is made Defendants. And fo his Fon was ow to 


committed | 
to B. A. af. order accordingly. 


terwards 
comes of Age. B. dies, and C. becomes his Repreſentative; on a Bill brought againſt A. for an Ace 


count of the perſonal Eſtate of her Teſtator, C. muſt be made a Defendant. 


In Bills of this Sort all Perſons who have poſſeſſed themſelves of the Teſtatgr $ Ei ought to be 
made Defendants. : 


rms. Brinſdel and Sir John Tompſon 


HE Plaintiff had hab three Orders at 18 
Times, for Liberty to amend his Bill on Payment of 
Twenty Shillings Coſts; and under theſe Orders had amend- 


ed his Bill accordingly. After this he moved for a fourth 
Order to amend upon the like Terms. 


At the Time that Motion was made the Defendant's 
Counſel oppoſed it, ſubmitting i it that he ought to pay full 
Coſts. But the Court inclining to allow of the Amend- 


4 ment, 
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ment, be conſented to it upon the Plaintiff's agreeing to 
wave the Exceptions which he had taken to the Anſwer. 
As ſoon as this laſt Order was obtained the Plaintiff amend- 
ed his Bill by adding a new. Ingroſſment of fifteen Sheets. 
It was now moved, that this laſt Order might be diſ- 
charged, or elſe chat the Plaintiff might pay full Coſts for 
the Amendment, to be taxed by the Maſter. 


Ha Chincallep Cad, Hl three or Wr Ordets are < When 3 or 


Orde 
tained for the Amendment of a Bill, and new Ingrofſments obuained for 


made under thoſe Orders, that the Rule of the Court i erde 


| if the Plaintiff moves for farther Liberty to amend his Bill, Bild new 
he Hall pay full Coſts to be taxed. But here at the Time Insteliments 


| made under 
1 laſt Order was made the Motion was defended, and thoſeOrders, 


there was a Conſent. For which Realon his Lordſhip be Oo 
not think proper to diſcharge the Order which had been is, if the 


Plaintiff - 


made, or to require that full Coſts ſhould be paid; AG mores r 
cordingly the Motion was refuſed. was 


mend his Bill, he ſhall pay full Coſts to be taxed. 
2 and Andrews. unn u 


8 TAE dealt ö Bill was che in Tanks to prove a Will 
per Teſtes, and to perpetuate the Teſtimony of the 
Witnelſes 'The Defendant did only croſs-· examine the Plain- 
tiff's Witneſles, and did not examine any Witnefle * his 
own. However, he afterwards brought a Croſs Bill, in 
order to ſet aſide this Will. It was now moved on 
Behalf of the Defendant in the original Caule, that the 
Plaintiff might pay him his Coſts. 


Lord Chancellor ſaid, That the Defendant was red to 


the Benefit of this Motion. He has no other Way in On * Bil 


brought to 

this Caſe to have his Colts, than by moving for them. prove a Will, 
| And per Teſtes, 

4 Q | | and to perpe- 

tuate the Te- 


| diag of his Witneſles, the Defendant has no other Remedy to have his Coſts tan by moving 
for them, 


di 4 the Rule of 
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dk bp And thoug h the Defendant has croſs-examin? d the Plaintiff” n 


prove a Will Wirneſles yet as he has examined no Witneſſes of his own 


9 Frog he ought to be allowed his Coſts. Tis indeed true, that 


tuate Teſti- the Defendant has filed his Croſs Bill, and that Circum- 


mony, tho 


che Been. ſtance has been urged as a Reaſon, why thele Coſts ſhould 
dant has not be given till the Merits of the Croſs Bill are determined, 


croſs-exami- 


od ch but that Circumſtance will make no Difference. Arkoad- 
Plaintiff's the Motion was allowed. 1 
Witneſſes, ingly 

yet if he has examined no Witneſſes of his own, he ought to be allowed his Coſts 


When 2 Bill is breught to prove a Will per Te/tes, and to perpetuate hs Caſt, where the De- 
fendant fhall be allowed his Coſts, notwithſtanding he has One | a Croſs Bill, 


At the Seals after Hilary Term 
1740. 


Falruary 18. Hathernt huaite and Ruſſel. 


JN April 1739 Robert Feffson made his W ill, and there- 
by deviſed à great Part of his real Eſtate from his 
Heir at Law, and bequeathed Part of his perſonal Eſtate 
amongſt ſeveral: of his Brothers and Siſters Children; 
the Reſidue of his perſonal Eſtate, and which was the 
greateſt Part of it, he bequeathed to Ruſſel and Rich- 
mond, Who were Two of his Brothers and Siſters Chil- 
dren, and made them his Executors. At the Time of 
making this Will Jeffzon was ſeiſed of a real Eftate 
of 500 per Ann. and peſſeſſed of a perſonal Eſtate about 
the Value of 2700 l. At this Time fon had Se- 
ven Brothers and Sifters Children, and all of them had 
tomething given them by the Will, excepting ——, who 
intermarried with James Hat hernthmaite. Feffson died ſoon 
after making this Will. After his Death Ruſſel and Rich- 
mond placed out upon Securities all the Money which was 
in their Hands belonging to che Eſtate of the Teſtator, ex- 
cepting the Sum of 20 J. They endeavoured to get a Probate 
of the Will in the Archdeaconry-Court of Richmond in York- 


I | ſhire, 
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ſhire, but were oppoled in it by James Hathernthwaite and 
his Wife, who enter'd a Caveat for that Purpoſe. The 
Ground of that Caveat was, that, as James and his Wife 
inſiſted, the Will was unduly abrned by Rufſel, and 
that Jeffson was in ſuch a State of Mind at that Time as 
made him incapable of making one. Pending this Litigation 
in the Eccleſiaſtical Court, and before the Will was proved 
in common Form, James and his Wife brought their Bill 
in this Court againſt Ruſſel and Richmond, ſuggeſting 
the Litigation in the Eccleſiaſtical Court for the Rea- 
ſons before- mentioned, and that Ruſſel and Richmond 
were but of mean Abilities: whereupon the Bill prayed, 
that this Court would take Care of the perſonal Eftate 


of the Teſtator during the Controverly in the Court 
below. 


This Bill was filed in the laſt Term, and before that the 
Anſwers came in, or that the Defendants were in Con- 
terapt for not anſwering, or that they had even pray'd 
Time to anſwer, a Motion was now made, that the De- Where the 
fendants might bring into this Court ſuch of the Securi- Court will 

not make an 
ties which the. Teſtator's perſonal Eſtate was out upon, 0 


rder upon 
and ſuch of his Monies which were not out upon any Se- an Executor. 


that he ſhall 
curities at all, and that a Receiver might be appointed. bring into 


As a Ground of this Motion an Affidavit was produced, e mou 


made by ſeveral Perſons, ſetting forth ſeveral Circum- ries. winch 
: . 
ſtances of Fraud that were Fro to be made uſe of e er 


tor's perſonal 


in obtaining this Will, and likewife ſetting forth that Eftzie was 


Out upon. 
Ruſſel and Picked were but of mean Abilities. On the 3 EE 
other Hand Affidavits were produced on the Part of the Court will 


k | 
Detendants denying the Circumſtances of Fraud and In- Oi that 2 


capacity, and ſwearing that Ruſſel was a Carpenter, and Receiver 


U be ap- 
worth 20 J. and ber Richmond was worth 300 l. The 3 a 


other Relations, who took by the Will, fided with the De- — I 
FIONA — 
fendants in oppoſing the Motion, and the Heir at Law of |: ſtate, by Rea- 
the Teſtator ſubmitted to the Will. 1 
Lord gated, and 
: that the Ex- 
ecutor is not of ſufficient Ability, 
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ford Chancellor ſaid his Opinion was, that the Motion 


| ought not to be granted. He ſaid it was very true, that 


where ſtrong Circumſtances have appeared of a Will's beins 
unduly obtained, and where the Eftate of the Teſtator has 


been in great Danger of being waſted, Motions of this 

Kind have been allowed. That was the Caſe of Powis and 
' Andrews, determined by Lord Harcourt. There were Cir- 
cumſtances appearing of Inſanity in the Teſtator, and of 


Fraud in obtaining the Will, and one of the Executors 


had got in Money of the Teſtator's Effects that ſtood out 


upon Securities. In the preſent Caſe there is hardly much 
Reaſon to think that there ſhould be great Occaſion for 


the Motion, it being now above twelve Months diſtance of 
Time ſince the Death of the Teſtator. Then what is there of 


Fraud appearing in the Manner of obtaining the preſent Will? 


*Tis indeed true, that on the Part of the Plaintiff an Af. 
fidavit is produced, fetting forth ſtrong Circumſtances of 
ſuch Fraud; but thoſe Circumſtances are as fully denied 


by the Aſfidavits on the Part of the Defendants. The like 


Obſervation may be made with regard to the Inſanity al · 
ledged to be in the Teſtator. In theſe Reſpects therefore 
_ the preſent Caſe greatly differs from that of Powis and An- 


drews. It differs from it likewiſe extreamly in another 
Reſpect, that there the Perſon who was made Executor 
was a meer Stranger to the Teſtator ; but here the Per- 


ſons who are Executors are equally related to the Teſtator, 


as the Wife of the Plaintiff herſelf is. And belides the 
Teſtator has given to all his Relations that were of equal 
Kindred to him with the Defendants Legacies, except. to 


the Plaintiff's Wife. And with regard to the Behaviour of 
the Defendants ſince the Teſtator's Death, it appears 


that they have acted greatly for the Benefit of the Eſtate. 
For they have placed all the Money of the Teſtator's out 
upon Securities, which was in their Hands, excepting the 


Sum of 201. which they have reſerved to themſelves. 
Then what is the Nature of the preſent Cale? It comes to 
no more than this, that here is a Man who has left a Will 


I | | behind 


3 
5 


_ 


: E. 


— 


2 


behind him, concerning the Validity of which there is a 


Litigation in the Spititual Court, and the Executors are 


Perſons not of great Abilities. This is not ſuch a Cafe as 
can require the Interpoſition of this Court. And as to Where a 


Court of E- 
what has been ſaid, that the Will is not proved in common af will 


Form, that Circumſtance is an Argument againſt the nat interpoſe 


Court's interpoſing rather than otherwiſe. Accordingly the proved in 


Motion Was ref uſed. e | common 
| | Form. 


Sir Joby Barnardiften and La Peary 37 


j May 1730 John Barnariiſton came to an Agreeinent 
with 1 for ſelling him a Remainder, which he 


had in the Manor of Wratton Magna for the Price of 300 /. 


At the Time of this Agreement his Uncle Sir Samuel Bar- 
nardiſton was Tenant for Life of this Eſtate, with Power 
to make a Jointure of it, with Remainder to his firſt 
and other Sons in Tail Male, the Remainder to John Bar- 
nardiſton, the Father of the Contractor for Life, with Re- 


mainder to his firſt and other Sons in Tail Male. This E- 


ſtate was of the yearly Value of 300 J. per Ann. On the 
15th of the ſame Inſtant John the Contractor received of 
Lingwood fifteen Guineas in Part of his Purchaſe- money. 
The Receipt which he gave was to the following Effect; 


Received of Mr. Lingwood the Sum of fifreen Pounds, ff 
teen Shillings, in Part of the Purchaſe-money for the Sale of 


my Reverſion in the Manor of Wratton Magna. 


The Day following he 1 of Lingwood ſixteen Gui- 
neas more on the like: Account, and gave a Receipt of the 
ſame Nature. Soon after he and ten Guineas on the like 
Account, and gave the ſame Sort of Receipt. At a fourth 
payment he received of Lingwood twenty Guineas, and 
then he gave a Receipt for ſo much Money for the Eſtate 
and Manor of Wratton Magna generally. Ar a fifth Pay- 

4 R ment 
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ment he received twenty-ſix Guineas. At a Sixth 101, 
At a nth 61. 6s. At an Sth 20]. Atagth4l. 15. 
At a 10th three Guineas, and at four other Times received 


four ſmall Sums. All thele laſt Receipts were in the {ame _ 
general Manner with the 4th which has been mentioned, 


In January 1730 the whole Money which he had re- 
ceived amounted to the Sum of 1601, and then upon the 
twenty- ſeventh of that ſame Month, a Conveyance was 
made by John to Lingwood. That Conveyance was made 


in the following Mapner. It was by a ſingle Deed of Bar- 
gain and Sale. The Conſideration recited in it was the Sum of 


300 l. in Hand paid to John by Lingwood. And then by that 
Deed John conveyed to Lingwood the Manors of Mratton 
Magna and Wratton Paroa, with all his Intereſt in the ſame, 
to have and to hold the ſaid Manors to Lingwood and his 


_ Heirs, after the Death of Sir Samuel without Hue, and 


after the Death of his Father. In this Deed there was a 
Covenant for farther Aſſurance. 


On the Back of this Deed there was ib Indoors of. 
any Receipt of the Conſideration- money. At the Time 


this Deed was executed, there was no Money paid down. 
But the Conſideration was made up of the 160 J. paid in 


the Manner before-mentioned ; and lixewiſe of promiſſory 


Notes given by Lingwood to John, whereby he undertook 
to pay the Remainder of the Money at difterent Times 
therein {pecitied. Tbeſe Notes were all of them paid off 
within about a Month's Time after the Execution of the 
Deed. 1 


This Deed was drawn by Woodcroft, by the DireCtion of 
John as well as of Lingwood. John had no Writings of his 


Eſtate at this Time. And this Deſcription of the Premiſſes 


was given by John to Woodcroft. At the ſame Time that 


this Deed was executed, John gave a Warrant of Attorney 


to Lingwood to confeis a Judgment for 6000 J. and there was 
a Deed of Defeaſance that he likewiſe then entered into, by 
I | = = 


i. aaa. 
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which the Warrant of Attorney was agreed to be made 
void, in Caſe John ſhould permit Lingwood quietly to en- 
joy the Premiſſes after the Death of Sir Samuel without 
Iſſue, and after the Death of his Father; in Purſuance of 


the Warrant of Attorney, Judgment was afterwards entered 


up. In 1731 there were two other Notes giveri by Ling- 
wood to Fohn, upon another Account, payable at a future 


Day. The Money upon both Notes was often demanded, 
thereupon the Notes were diſcounted at 30 per Cent. 


In 1732 Sir Samuel intermarried with Catharine, the Siſter 
of Sir Rowland Wynn. Sir Samuel was at that Time about 
fifty-two Years of Age, and the Lady was about twenty- 


eight, About 1733 John the Father of the Contractor 


died. In 1735 Sir Samuel died without Iſſue. His Lady 
was now living, and had a Jointure upon this Eſtate. By 
the Death of Sir Samuel John became a Baronet. 


The preſent Bill was brought by Sir John againſt Ling- 


wood, ſetting forth that the ſeveral Deeds before-mentioned 


were only made by Way of Security for ſuch Sums of Mo- 

ney as were advanced by Lingwood to him, and praying 

that he might be relieved againſt them on Payment of what 
was bona fide due. £7 


To this Bill Lingwood put in his Anſwer, and thereby 
inſifted, that the Deeds were an abſolute Purchaſe, and 


that he was intitled to the whole Benefit under them. The 
Bill was amended, and he put in a ſecond Anſwer to the 


like Effect with the former. 


The Bill was amended again, and then he ſwore, that 
ſince the putting in his former Anſwers he had recollected, 


that it was not the Intention of the Contract to include the 


Manor of Wratton Par va, and that this Manor was inſerted 
in the Deed by Miſtake. However he acknowledged this 
voluntarily, and there was nothing in any of the Bills that 
led to ſuch an Inquiry. 


There 
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venant with him for farther Aſſurance. 


Where a 
Deed of Bar- 


{hall not be 


good, even 


Law, for the 


Grant of a 


good in 


There was likewiſe a Croſs Bill brou ght by Lingwood 
againſt Sir Jobs, praying a ſpecifick — of his Co- 


Lord Chancelor ſaid his Opinion was, that the Plaintiff in 
the original Cauſe was intitled to Relief, and that the Croſs 
Bill ought to be diſmiſſed. He ſaid he would firſt conſider 
the Merits of the Croſs Bill. The Croſs Bill is brought to 
have a ſpecifick Performance of an Agreement, and the 
Defe&t in a Conveyance ſupplied. In the Manner that this 
gain and Sale Conveyance is framed by the Deed of Bargain and Sail, he 
ſaid he was inclined to think that it was abſolutely void in 

in Pointof Point of Law, even during the Life of Sir ohn, though 
Lifeof the perhaps it is not material to give any Opinion upon that 
| Burgainor. Point, By this Deed Sir Fohn conveys to Lingwood the 
Manors of Wratton Magna and Wratton Parva, to have 
and to hold the {aid Manors to Lingwood, his Heirs and 
Aſſigns, after the Deceaſe of Sir Samuel without Iſſue, and 
hr the Death of his Father. It has been ſaid, that this 
is a good Conveyance in Point of Law, during the Life 
of Sir John, becauſe he was ſeiſed of a Remainder in 
Tail, expectant on the Death of Sir Samuel with- 
out Iflue, and expectant on the Death of his Father. 
Where the But his Lordſhip leich he doubted that the Deed could not 
Reminder Operate in that Manner, and that according to this Deed 
| ſhall not be the Remainder was not intended to be even a veſted Inte- 
Pein ar belt in Lingwood till the Death of Sir Samuel without Iſſue, 


. be, eren and till the Death of the Plaintiff's Father; for by the 


ö 

j 
= - during the 
. 

| 

1 


want of ſuffi- 


in the Deed 
to paſs the 


5 cient Words to this Purpoſe in the Houſe of Lords. 


= Life of the Proviſion of this Deed nothing ſeems to be deſigned to veſt 
10 Grantor, for jn the Party till that Time. Bray and Dekins was a Caſe 
However, his 
Lordſhip ſaid, that perhaps it was not material to give 


Remainder gn Opinion upon this Point; for it is admitted by the De- 
as an Intereſt 


te be imme. tendant's Counſel, that this 2 5 defective Conveyance, and 


1 NED uy veſt- that if the ObjeCtion before mentioned was out of the Cale, 
_ | * C1. 


Sir John would thereby convey no more than totum ſtatum 


| ſuum during his own E The Queſtion is, whether this 


Defect 


* 
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Defect in the Conveyance ought to be aided in the preſent led de- 
Caſe ? And his Lordfhip was of Opinion that it ought not. veyance ſhall 
In order to give an Opinion upon this Point there is no ae mon 
Occaſion to conſider, whether the Bargain was fraudulent of qui; 
by reaſon 


or not, for if it is only a hard or unreaſonable Bargain, that git 


is a Reaſon {ufhicient why this Court will not give its Aſ- bard and un- 


reaſonable 


ſiſtance. Now to ſhew that this is a hard and unequal Contract. 
Bargain, nothing can be plainer. Conſider the Nature of What ſhall 


. | be ſaid to b 
the preſent Caſe; here is a young Gentleman that has 4 hard and 


a Remainder in Tail, expectant on the Death of his unreaſonable 


Ty OR, | Contract. 
Uncle without Iſſue, and expectant on the Death of his 


Father; the Eſtate is of the Value of 300 J. per Ann. and 

he ſells this Remainder for 300 l. At this Time he does 
not know what he ſells; two Manors are inſerted in the 
Deed, and it is agreed on all Hands, that it was deſigned 
that the Defendant ſhould have but one of them; the one 
did not know what he ſold, and the other did not know 
what he bought. such a Contract as this the Court never 
alliſted; and therefore it is extremely plain that there can 
be no Ground to give Relief on the Croſs Bill. The next 
Queſtion to be conſider'd is, What is the Court to do in the 
preſent Caſe? To leave Things in the Situation that they 
are in it ought not; to do that would be to let Things When an 
ſtand in a State contrary to the Intention of all Parties; Cantate 
and to ſuffer the Defendant to carry into Execution the enter d into, 


a - f (N- TIES 355 wher © 2 
Judgment which was entered on the Warrant of Attorney, Court of E- 


is that which the Court ought not to allow of under the quity ought 
5 2 * f : in ſome Way 
Circumſtances of the preſent Caie. The right Thing to be or other to 


done is to let alide the Deed as a Purchaſe, and to let it 1 
| | SIC 2 


only ſtand as 4 Security for the Money that was advanced, Court of F- 
and on Payment thereof to direct the Defendant to execute iy will it 
a Reconveyanee, and to acknowledge SatisizCtion upon the as Pu- 
judgment. The doing this will be agreeable to the Juſtice wil endo fe 
of the Caſe, and to the Precedents that have been in this it ſtand asa 


ES "ſr . | 1 + A Security for 
Court. At the Time this Contract was enter'd into, the aue Mone 


Plaintiff was a young Gentleman manifeſtly in Diſtreſs. that was lent 

The Manner of his receiving the Payments of the Money 

expreſly ſpeak this; he receives it by three Guineas, five 
4 9 Guineas, 


upom it. 
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Guineas, and Th Guineas at a Time. He was intitled to 
an Intereſt in an Eſtate which was only contingent indeed 
on the Death of his Uncle without Iſſue; his Uncle, it is 
true, was not then married, however he was not fo old 
but he might marry and have Children; in fact he did 
marry, though he afterwards died without Iſſue. The 

Party ſelling appears to have been in Circumſtances liable 
to be impoſed on, and to have had Advantages taken of 
him; then What is the Conſideration? Only one Year's 
Veirchaſe; a very {ſmall one. Beſides, it appears in the 
preſent Caſe, that the Defendant was guilty either of an 
Impotition or at leaſt a Miſtake, It is admitted, that by 
the Deed two Manors are conveyed, whereas the Intention 

of the Parties confeſſedly was, that one only ſhould paſs, 
It has been ſaid, that this could be nothing but a Miſtake, 
becauſe in the Receipts *tis mentioned, - that the Payments 

were made as the Conlideration-Money for one Manor on- 
ly. And 'tis indeed true, that in the three firſt Receipts 
this is ſo mentioned, but the ſubſequent Receipts are only 

for ſo much Money for the Eſtate and Manor of Wratton 
What hall generally. And what confirms this to be more than a Mi- 
more than a {take is, that the Defendant in his third Anſwer ſays, that 
— Viſtake, ſince his putting in his former Anſwers he had recollected 
himſelf, and thereby acknowledges, that the Intention was 
| Whos > only that Wratton Magna ſhould pals, Now, What 1s this 
hd mg Recollection? The Defendant had ſtated he: Matter very 
; 8 kde 7 minutely in his former Anſwers. The Meaning of this 
« Thing by Could only be, that the Defendant only found it was in- 
ecoliection. cgnfiftent for him to infill upon both Manors, and there- 
tore he abridges his Demand of one of them. To conſider 
then the Manner of paying the Conſideration- Money; - the 
firſt 8 was but for fifteen Guineas, the ſecond for 
lixteen, t the third for ten, the fourth for twenty; at a fifth 
Payment he received twenty- ix Guineas, at a ſixth ten 
Pounds, at a feventh ſix Pounds fix $hillings, at an 
eighth twenty Pounds, at a ninth four Pounds ten Shil- 

lings, at a tenth three Guineas, and at four other Times he 
received four {mall Sums. Theſe Things ſhew, that this 
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young Gentleman was in diftreſſed Circumſtances. He 
appears to have been under {uch a Diſtreſs as to have wanted 
Money for Bread and {mall Beer; and when this young 
Gentleman had got in pretty deep with the Defendant, 
then it is that he is put off with Notes of Hand; theſe 
Notes were payable, {ome at the Diſtance of a Month, others. 
of them at a longer Time. Two other Notes that were 
given were forced to be diſcounted, and were paid with a 
great deal of Difficulty. But theſe Notes indeed are ſaid to 
have been given upon another Occaſion ; it has been urged, 
that the Defendant run a Riſque in his Purchaſe, and that 
the Intereſt which he bought was only a Chance; but that 


is the common Cale in TranſaCtions of this Nature; and Tho' there is 


| * . Oy. | 14 Chance 
though there is a Chance which the Party runs, yet where ich e 


the Court fees that Advantages are taken of the Diſtreſs of Party runs, 


a young Gentleman, the Court conſtantly relieves for the Cour fes 


Sake of the Publick; and it is right that the Court ſhould that Advan- 


= EG | | 1 tages are ta- 
do ſo; for many Inſtances there are of money'd Men, ec 


who will part with a little to graſp at the Chance of a great Pitch of a 
deal. Upon the Whole, the Croſs Bill muſt be diſmiſſed tema 


tleman, the 


with Colts. Upon the original Bill the Plaintiff mult be Court con- 


{tantly re- 


relieved and have his Coſts hitherto, but the ſubſequent lieves'for the | 


fe 33 5 ke of the 
Colts ſhall be reſerved. And ſo his Lordſhip was pleaſed pate 
to decree accordingly. HT Where the 

Fs | Court will 
ſet aſide a Purchaſe on the Account of the Publick. 


Metcalf and The Royal Exchange Au. Fdrur 2. 
rance Company. 


IN 1726 a Partnerſhip was carried on between Sir Tho- 

mas Mackworth, General Stewart, Parry, Hind and Brigs, 
for the Making and Manufacturing of Braſs and Copper. 
In that ſame Year Parry became a Bankrupt, and Sir Tho- 
mas Mackworth bought his Share in the Partnerſhip Stock. 
In the ſame Year Sir Thomas Mackworth made an Aſſign- 
ment to George Robinſon of the fourth Part of this Stock, 
in 
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in Conſideration of 100 l. But it was {worn that George 
declared, that the Intention of his taking this Aſſignment 
was not to become a Partner in this Buſineſs, but only that 
the Aſſignment ſhould ſtand as a Security for ſuch Sums of 
Money as he ſhould advance to Sir Thomas; and Sir Tho- 
mas {wore, That the Intention of this Alignment was not, 
that George ſhould become a Partner, but that he made it 
him merely for the Purpoſe of giving him a Vote at the 
Meeting of the Partners, in order that the Deſigns of Sir 
Thomas in carrying on the Works of this Partnerſhip might | 
be the better completed. And indeed 1001. did not ſeem 
to be near the Value of a fourth Part of this Partnerſhip 
Stock. 8 ' I. 
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In 1729 Sir Thomas went to Paris, and whilſt he was 
there he received a Letter from George, giving him an Ac- 
count of ſome Succeſs in this Trade. Sir Thomas writ 
him a Letter in anſwer to it, giving him ſome Directions 
in what Manner he would have the Works carried on; 
and there he mentioned this Expreſſion, 4 Profit to our 
ſelves, alluding to no other Perſon in the Letter but to 

himſelf and George. 55 


On the 25th of May 1730 an Agreement was enter'd 
into by George with Sir Thomas to the following Effect; 
I do promite to be accountable to Sir Thomas Mackworth 

in Profit arid Riſque, for a Half in the Undertaking of 
** Carrying on certain Copper Works; ſuch Profit and 
* Riſque to be computed from the 25th of March laſt 
„ paſt; and I do agree to take ſuch half Part of the 
Stock as the ſame has been eſtimated by the Servants of 
Sir Thomas Mackwork. Signed George Robinſon.” At 
the Bottom of this Paper Writing there was another Memo- 
4 rundum to this Effect; © Whereas George Robinſon has ſign- 
= ed an Agreement to the Purport before mentioned, I 
do hereby agree to the lame. Signed Thomas Mack- 
worth. After this Agreement was made, Receipts were 
i} = given wherein the Names of Sir Thomas and George were 
1 s men- 
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mentioned, and ſeveral Sums were advanced by George in 
order to carry on this Trade. 5 e 


Afterwards in the ſame Year Sir Thomas made a Pur- 
chaſe of ſome Copper of Pax, and Boxalio, and paid them 
the Money for it himſelf. They ſwore, That they under- 
ſtood it, that he made this Purchaſe of them on his own pri- 
vate Account. However, the Receipt that they gave him 


was for him and Company. This Copper was put into a 
Warehouſe belonging to Sir Thomas; and John Robinſon, 


who was Brother to George, and Servant to Sir Thomas, 


kept the Key of it. Afterwards in the {ame Year Sir Tho- 
mas went into Scotland; whilſt he was there George got 
the Key of the Warehouſe from John, and pledged this 
Copper to the RoyakExchange-Aſſurance-Company for two 
Thouſand odd Hundred Pounds. The Money due upon 


this Pledge not being paid at the Time agreed upon, the 
Pledge was ſold, and there remained in the Hands of the 
Royal-Exchange-Aſſurance-Company five Hundred-forty five 
Pounds, beſides what ſatisfied their Debt and Charges. 


About the Year —— 800 J. South-Sea Annuities was 


bequeathed to George and Ingram, in Truſt for Anne Stret- 


field for Life, the Remainder in Truſt for Sir Thomas. 


Anne Stretfield died. 8 


8 1731 George became a Bankrupt, and under that 
Commiſſion the Allignees took the Poſſeſſion of the Copper 


Works before mentioned. 


In 1732 Sir Thomas applied to the Court by Petition, 
ſetting forth, Thar for eight Years before he had been 
© ſolely poſſeſſed of thoſe Copper Works for his own Be- 
i nefit, and that George had no Intereſt in them.“ 
Whereupon he pray'd, That the Court would relieve him 
concerning the Seiſure before mentioned. Upon that Pe- 
tition Affidavits of ſeveral Witneſſes were read, both on the 
Part of Sir Thomas, and likewiſe on the Part of the Aſſignees. 

Lens 4 1 1 - The 
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The Order on that Petition which was made was, that 


an Iſſue ſhould be directed to try, whether Sir Thomas and 


George were Partners in theſe Works, or not. But that 
Iſſue never was tried. A 


The preſent Bill was bronght: by Metcalf, and others the 


Aſſignees under the Cormmiſſion, againſt the Royal. Ex- 
—— againſt Sir Thomas, George and 
Ingram, praying, that an Account might be taken between 


the Aſſignees and Sir Thomas, and that the 5451. might 


be paid to the Plaintiffs, or at leaſt placed to the Partner- 


ſhip Account, and that the Plaintiff might be allowed to 


retain the Benefit of the 800 J. South-Sea Annuities, in 
| Cafe Sir Thomas ſhould appear to be indebted to them on 


the Balance of the Account. Sir Thomas in his Anſwer to 


this Bill ſwore, amongſt other Things, that he could not 


ſet forth whether there was a Partnerſhip between him and 
George, or not; the Queſtion relating to that Matter ari- 


lg from the Conſtruction of certain Inſtruments i in Wri- 
ting. 


There was another Bill brought by Sir Thomas againſt 
the Royal- Exchange-Aſſurance-Company, and the Perſons 


whom they ſold the Copper to, ſetting forth, that the Sale 


of the Copper was made by them in an unfair Manner, 


and praying Relief upon this Account. 


Lord Chancellor ſaid, That there were two Queſtions pro- 

per for his Conſideration; firſt, Whether Sir Thomas Mack- 

worth and George Robinſon were Partners? And ſecondly, 

nbd pen Suppoling they were Partners, what Share in the Trade 
a Partner in they were each of them to be conſidered to have? With 
Ang en regard to the firſt of theſe Queſtions, his Lordſhip ſaid it 


„ extreamly plain, that they were Partners. Whether 


Time a they were ſo from the Year 1726, is not fo clear. But that 
Partnerſhip 


{ball be a they were ſo from 1731 to the Time of the Bankruptcy 


o com- of George is plain and maniteſt, The Agreement, which 
mence. 
| I Was 
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was enter d into between them in 173 1, bears Date the 
25th of May in that fame Year. The Purport of the A- 
greement is, I do promiſe to be accountable to Sir Tho. 

Mackworth in Profit and Riſque for a Half in the Un- 
dertaking of and carrying on certain Copper-works, ſuch 
Profit and Riſque to be computed from the 25th of 
March laſt paſt. And I do agree to take ſuch half Part 

of the Stock as the ſame has been eſtimated by the Ser- 

« vants of Sir Tho. Mackworth. Signed George Robinſon.” 
At the Bottom of this Paper-Writing there was another 
Memorandum to this Effect; © Whereas George Robinſon 
has ſigned an Agreement to the Purport before- mentioned, 

I do hereby agree to the ſame. Signed Tho. Mackworth.” 
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This Paper-writing purports, that Sir Thomas and George 
were to be Partners in Moieties. And after this Writing 
was ſigned, it appears that Receipts were given, wherein 
the Names of Sir Thomas and George were mentioned ; and 


ſeveral Sums appeared to have been advanced by George 
in order to carry on his Trade. After this Writing was 
ſigned, George made a Pledge of the Copper in Queſtion to 
the Royal-Exchange-Aſſurance-Company, for 27001. and 


that Tranſaction ſhews likewiſe, that he acted in the Trade 

as a Partner. Nor does Sir Thomas take upon himſelf, b ß 
his Anſwer, to deny that he was a Partner. His being a The being » 
Partner, or not, was a Matter of Fact which Sir Thomas 4 RY 


not, is a 
could not but know. But inſtead of anſwering to the Fact, Matter of 
8 Fact which 


he chooſes to ſay in this Manner, * That he could not ſet he that is a 
forth, whether there was a Partnerſhip between him 3 
and George, or not, the Queſtion relating to that Matter know. 
ariſing from the Conſtruction of certain Inſtruments in Wri- 


ting“ The next Queſtion is, what Share in the Trade What Share 


cc 


6c 


OY in a Partner- 
they were each of them to be conſidered to have? And his g. 


ſhip a Perſon 
Lordſhip's Opinion was, they were each of them intitled ball be fad 


to a Moiety. The natural Import of the Agteement, mn 
which was enter'd into in May 1731, ſhews this. "Tis a 
mutual Agreement between Sir Thomas and George to be- 
come Partners in Moieties. And conſequently 'tis an Ad- 

| = miſſion 


whether 


Not. 
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miſſion under the Hand of Sir Thomas, that he had a 

Power to let George into a Moiety of this Trade. How 

the other Partners went out does not appear, but it is 

pretty plain, that there was ſome Alteration in the Intereſt 

of the Partners, which occaſioned this new Agreement be- 

tween Sir Thomas and George. After this Receipts were 

What ſhall given in both their Names. If the other Perſons had con- 


be ſufficient ©: | OI ; E 
Foidenceor tinued Partners at this Time, their Names would have 


a former been made uſe of in the Receipts as well as the Names of 
_ Partnerſhip 


being deter- theſe Perſons, or elſe the Receipts would have been given 
mined. generally on the Behalf of one of them and Company. 
And what makes an End of this Matter 1s the Petition of 
Sir Thomas in 1732. By that Petition he expreſly ſets 
forth, that George and he were Partners, and that they 
had been ſo for eight Years together. However it has been 
urged, that this is not ſo clear a Point, but that it ought 
to be tried in an Iſſue, eſpecially as there has been an Or- 
here =. der already made for that Purpoſe. But his Lordſhip's 
not be di. Opinion was, that there was no Occaſion to direct an Iſſue 
rected to iy about it. He ſaid, upon the Evidence laid before him, he 


thiey ws had no Doubt concerning it. The Matter now appears 
Partnerſhip | OL 


rn ro more plain than it did in 1732. That order appears to 


Perſons, or have been made meerly on reading certain Affidavits. But 
now Exhibits are produced, which makes the Matter more 
clear. The Conlequence. is, that upon the original Bill 
the 545 l. muſt be directed to be brought into the Partner- 


here the ſhip Account. But as to the 800 J. South-Sea Annuities, 


Court will : 5 . 
not direct there is no ground to allow the P laintiffs tO retain any Be- 
that a Fact 


5 nefit of that, that being a Matter in its own Nature not 


in any ue, proper for ſuch a Retainer; for which Reaſon that Part 
egen d. of the Bill muſt be diſmiſſed, but without Coſts. With re- 
rected, and gard to the other Bill there is no Foundation for that, there 
21 85 25 being no Proof made, that the Sale was in an unfair Man- 

ner; that Bill therefore muſt be diſmiſſed with Coſts. And 


{o his Lordſhip was pleaſed to decree accordingly. 


Avery 


In Curia Cancellariæ. 


— - © Ie PR "IE 


—_— 


349 


Avery and Osborne. 


IN 1700 Dudley Avery made his Will, and thereby di- 
' rected, that certain Lands of his ſhould be ſold for the 
Payment of his Debts, Funerals, Cc. And after Payment 
of the ſame he gave the Surplus of his Eſtate both real 
and perſonal amongſt the Children which he ſhould have 


February 2; 


at the Time of his Death. He made Margaret his Wife, 
and William Osborne her Father, Executors of this Will. 


In 1706 the Teſtator died, leaving one Son named James, 
and one Daughter who afterwards died unmarried. James was 


at that Time an Infant of very tender Years, and Margaret 
and William took Poſſeſſion of the real and perſonal Eſtate. In 
1725, which was ſoon after the Time that Z4mes came of 


Age, he joined with Margaret in the Sale of Part of the 


real Eſtate ; and after applying ſome Part of the Money to 


certain particular Purpoſes, it was agreed that 17001. the 
Remainder of the Money ſhould be diſpoſed of in the Man- 


ner following, namely, 1400 J. Part thereof, for the Bene- 
fit of Margaret for Life, and after her Deceaſe for the Be- 


nefit of James; and as to the remaining 3001. that it 


ſhould be for the Benefit of James abſolutely. 


Soon atter this, George Osborne the Brother of Margaret 


made a Purchaſe of certain Lands, and took the Convey- 


ance in the Name of Margaret and Norton. In 1726 


Margaret and Norton executed a Deed, whereby they de- 
clared, that the Truſt of this Eſtate was for the Benefit of 
George. And by the ſame Deed George declared, that 
14001, Part of the Conſideration- money of that Purchaſe 
was the proper Money of Margaret, and charged the Eſtate 
by Way of Mortgage for the Payment of that Money to 
her. In 1728 Margaret was in an ill State of Health, 
and deſired George to draw out a Sketch of the Effects 


which her Eſtate conſiſted of. In that Sketch he inſerted 


one Item of about 100 J. that was due from him to her, 
4VU-- and 
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— 


and took no Notice of his owing her any other Money. 
This Sketch of her Eſtate Margaret ſigned, and the ſame 
Year ſhe died. Some Time before her Death ſhe made 
her Will, and thereby {he deviſed to Norton and Sale her 
real Eſtate, in Truſt that the ſame ſhould be ſold, and 


that the Money ariſing therefrom ſhould be inveſted in Se. 


curities for the Benefit of James for Life, the Remainder 


for the Benefit of his Children; and if he ſhould have no 
Children, that then the fame ſhould go for the Benefit of 
ber own Relations in ſuch Manner as ſhe thereby particu- 


larly mentioned. Of this Will Norton, Sale and George 


were made Executors. Sale died in the Life-time of Mar- 
garet, and George was the principal Perſon that intermed- 
led in n LE of her Eſtate. 


Aster the Death of Dudley and Margaret, Jumes receired 
of George ſeveral Sums of Money at different Times, and 
at laſt entered into an Agreement with Gebrge, whereby 
he conſented to accept of 1001. in Satisfaction of what» 
ever he might be intitled to, either from the Eſtate of 
Dudley or of Margaret. 


The preſent Kill was brought by James againſt Gets 
and others, praying, amongſt other Things, an Account 
of the perſonal Eftate of Dudley and of Margaret, and to 
have the Benefit of til Securities as he was intit led to. 


To this Eill Ge pot in bis Anſwer, and thereby 
firſt inſiſted upon the Agreement which has been laſt men- 
tioned, but in another Anſwer he waived it. He likewiſe 
put - a fourth Anſwer, and thereby, and not before, 
acknowledged the 1400 J. ſecured upon his Eſtate for the 
Benefit of Margaret, and ſaid, that he deſired that his 
former Anſwers might be underſtood in this Senſe, that in 
them he only ſet forth an Account of ſuch Part of her 


Etſtate as had come to his Hands lince the Time of her 
Death. 


ES | - Lord 


In Curia Cancellarie. 351 


Lord Chancellor ſaid, That the principal Queſtion in the Whoſe per- 
preſent Cale was, Whether the 1400 J. for which the ſonal Eftate 


a Sum of 


Mortgage was made a Security by George, was to be conſi- Money ſhall | 


| : be conſider'd 
dered as Part of the perſonal Eſtate of Dudley, or, Whe= to bePart of, 


ther it was to be conſidered as Part of the perſonal Eſtate _ 
of Margaret? If it is to be conſidered as Part of the perſo- Upon what 
nal Eftate of Dudley, the Plaintiff will be intitled to have a M74 of Bil 
Decree for a Forecloſure againſt George upon the preſent be intitled to 
Bill. And his Lordſhip ſaid, he was extremely well ſatiſ- bes * 
fied, that this Sum of Money was to be conſidered as Part Forecloſing 
of the perſonal Eſtate of Dudley. This Sum of Money ap- pts 
pears to have ariſen from the Sale of his Eſtate. The Sale 
was made in 1725, and by the Deed which was executed 
for that Purpoſe it appears, that 1700 J. Part of the Pur- 
chaſe Money, was to be applied in the Manner following; 
namely, 1400 J. for the Benefit of Margaret for Life; and 
after her Deceaſe for the Benefit of James; and as to the 
other 300 J. that it was to be for the Benefit of James in- 
tirely. The Truſtees in this Deed were Sale and Norton; 
Sale did not act in the Truſt, and died in 1726. After- 
wards the other Deed was made, by which it appears, that 
George had made a Purchaſe in the Names of Margaret and 
Norton, Who were his Truſtees, and by that Deed it is de- 
clared, that 1400 J. Part of the Purchaſe Money, was the 
proper Money of Margaret, and Part of her own Eſtate, 
and the Lands which were to purchaſed were charged with 
that Sum by Way of Mortgage to her. The Sum being 
the ſame in one Deed, which is mentioned in the other, makes 
it probable that it was the ſame Money. But that which 
makes it clear, that this Money was not Part of the Eſtate 
of Margaret is, that in 1728 a {hort Time before her 
Death, a Sketch of her Eſtate was drawn out by George, 
which ſhe herlelf ſigned; and in that Sketch George only 
charges himſelf with about 1001. as owing from him. to 
her. The Conſequence of theſe Things is, that a Decree 
of Forecloſure muſt be made againſt George. The remain- 
ing Queſtion relates to Coſts. And as far as the Colts 
e Have 
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have been hitherto incur'd his Lordſhip's Opinion was, that 
Where a George muſt pay them; he ſaid it ſeemed to him, that 
Perſon well there Was An improper Intention in George to conceal this 
have ſhewn Sum of Money. In the Account of the Eſtate of Margaret, 
orienting which he himſelf drew out, this Sum of Money is not men- 
frm tioned, nor did he admit that there was any ſuch Sum of 
When an Money till his fourth Aniwer; then it is that he makes 
SIS this Diſcovery, and ſays, that he deſires that his former 
Anſwer an Anſwers may be taken in this Senſe, that he thereby only 
gg ſet out an Account of ſuch Part of the Eſtate of Margaret 
* in what 4s Caine to his Hands ſince her Deceaſe. That is a forced 
vente en Conſtruction of the Senſe of his former Anſwers and it 
be taken. Cannot be intended but that by thoſe Anſwers he would 
have had it underſtood, that he ſet forth an Account of her 
i e e whole Eftate. This is one Reaſon for making him pay the 
pay Coſts for Coſts that have been hitherto incur d. Another Reaſon 
: eee is, that he got the Plaintiff to come into an Agreement to 
ceal Part of a accept of 1001. together with the Monies that he had paid 
perſonal E. him, in Satisfaction of all his Intereſt in the Eſtate of Dudley 
Wherea De- and Margaret. This Agreement he inniſted on by one of 
e his Anſwers, but by another of them indeed he has thought 
endeayour- proper to wave it. With regard to the ſubſequent Cofts, 
Ewe thole ſhall be reſerved. And ſo his Lordſhip was pleaſed 
Fee to decree accordingly. 5 
with him to take a very ſmall Sum of Money in Satisfaction of the Whole that was due to lim, 


February 2t. 5 : 5 obe HC and P orte F. 


 DOHEME was Maſter of a Veſſel, and Congreve and 
D Barker were Traders living at Waterford in Ireland. 
Congreve and Barker had Dealings with Boheme, and Bo- 
heme gave them a Promiſſory Note in a certain Sum of 
Money. This Note was indorſed to Porter, who was an 
Agent for them in England. But the Intent of this In- 
dorſement merely was, that Porter might recover the Mo- 
ney which the Note was given for, and be accountable to 
them for it. Porter accordingly brought his Action 18 
I | the 
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J. 


the Note againſt Boheme; Bail was given in that Action, 
and he recovered Judgment in it. 


The preſent Bill was brought by Boheme againit Porter. 

| Congreve and Barker, ſetting forth an Account that Bo- 
heme had with Congreve and Barker, and praying an Injurc- 
tion to ſtay Execution upon this Judgment. Porter put in 
his Anſwer, and by that Anſwer the Fact appeared to be 
to the Purport before mentioned. Congreve and Barker were 
ſerved in Ireland with Subpoenas to anſwer this Bill, but 
they refuſed to put in an Anſwer to it, and were ſerved 
with an Attachment in Ireland upon that Account, 


A Motion was now made, that the Order might 

be diſcharged, whereby an Injunction was granted till the 

coming in of the Anſwers of the ſeveral Defendants. On 

the other Hand it was pray'd, that, upon the Facts ap- 
pearing as they did on the Anſwer which was come in, 

the Injunction might be continued to the Hearing, 


Lord Chancellor ſaid, It has been repreſented that the 

Writing which Boheme ſigned was a Bill of Exchange, and 
that it was play'd over into the Hands of one who was 
only a Factor or Agent for Congreve and Barker, If this How far | 
had been fo, there mult have been a very ſtrong Appear- 
ance of Equity to have intitled the Plaintiff to an Injuncti- quit) ap. 

; e . 3 pearing to 

on; though in other Sort of Cafes an Injunction would be intitle the 


| - . . . | Plaintiff t 
continued to the Hearing without ſtay ing for the Anſwers a Tine 


of any ſuch Defendants who appear to live beyond Sea; on in caſe of 
but in the preſent Cale this is only a Promiſſory Note, and change. 


change. 
not a Bill of Exchange. It is a Note too given ſo long ago Where an 
35 1736, which makes the Caſe leſs favourable chan if the in Er een. 
Note was given recently. This Note was {ent over to Por- tinuedrill the 


3 Hearing be- 
ter to be made uſe of by him merely as a Factor or Agent fre de a, 


fore the An- 


for Congreve and Barker. Porter muſt be conſider' d as a fversoffome 
| | 1 * . of the Defen- 


dants come 
in by reaſon that they live beyond Sea. 


How far it will he an Ingredient for continuing an Injunction till the Hearing, that the Note in 


Queſtion is a ſtale one. 


Where a Perſon ſhall be conſidered as a Truſtee for another of a Sum of Money recover'd upon a 


Note, notwithſtanding he has given the other Credit for it in an Account, 


a very ſtrong 
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Truſtee for them; for though it is true, that there was an 
open Account depending between him and them, and Cre- 
dit was given for that Note, yet there was nothing done 
ſubſequent, by which that Note was conſider'd as his own, 
Where an The Perſons really intitled to the Benefit of this Note live 


Injunction 


<1 be con. At Waterford in Ireland, a Place that is within the King's 


tinued till Dominions ; they have been ſerved with Subpœnas to an- 
ſome of the 


Defendants {wer this Bull, and with Attachments for not putting in 
but in their their Anſwers and Bail has been given in this Action. As 


Anſwer, by 


reafon tat this is ſo, it would be extremely hard that the Injunction 
thoſe Defen- ſhould not at preſent be continued. However, his Lord- 
dants that 

| hve in Je- ſhip ſaid, that he would not now continue it to the Hearing, 
en bi only till the Anſwers of Congreve and Barker ſhould 


Den ſerv'd 


wick Process, come in. And ſo his Lordſhip was plealed | to order ac- 


and have not - 
put in their cor divgly. 


| Anſwer, and that Bail is given in the Action. 
Where an Injunction ſhall not be continued till the Hearing, EGY only till the Anſwers of 
ſome of the Defendants come in, when ny live in Treland. 


February 27, | | Brown and Hoav. 


OSEPH Brown made his Will, wherem was a Proviſion 
to the following Effect. The Will took Notice, That 

an Eſtate had deſcended to the Wife of the Teſtator, and 
that that Eſtate was old for 37001. which Money was 
in the Hands of — The Will farther took Notice, 
“ That it was agreed between Foſeph and Jane, that this 
„Money ſhould be diſpoſed of in ſuch Manner as they 
ſhould think proper; and that the Fee- ſimple Eſtate of 
Joſeph thould be diſpoſed of in the like Manner.” Ac- 
cordingly the Will directed, and Fane approved of the {ame 
by her ſigning it, that 2000]. Part of the 37001. and 
likewiſe all the F ee · ſimple Eſtate, ſhould be to How, his 
Heirs, Executors and Adminiſtrators, in Truſt for Jane for 
Life, the Remainder to Edward their Son and the Hears 
of his Body, in cale he ſhould continue in his right Mind. 
But the Will took Notice, that Edward had at ſome 
Times committed Acts of Lunacy, and therefore the Will 
I prov!- 
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provided, that if he ſhould be a Lunatick he ſhould be al- 
lowed but 50 J. per Ann. beſides an Eſtate which he would 
be intitled to as Remainder Man in Tail under the Settle- 
ment which was made upon the Marriage of Foſeph and 
Fane ; and that in that Caſe both the 20001. and the Fee- 
{imple Eſtate ſhould go to their two Daughters. 


In 1732 Foſeph died, but ſome Time before his Death - 


he committed Edward to the Cuſtody of Croſsly, under the 


Apprehenſion of his being a Lunatick ; and in this Man- 
ner Edward continued at the Time of the Death of 


Joſeph. 


One of the Daughters mentioned in the W Il of Foſepl: 


intermarried with Zachary Baily ; the other of them inter- 


married with Edward Baily. 


After the Death of Joſeph Fane made her Will; ſhe 


thereby took Notice that Edward was a Lunatick, and on 


that Account gave pretty large Legacies to Zachary and 
Edward Baily. In 1733 ſhe died, and, during the Time 


that ſhe ſurvived Foſeph, Edward continued in the Cuſtody | 


of Croſsly. 


After the Death of Foſeph and Fane, How entered upon 


the Poſſeſſion of the Fee-limple Eſtate ; he continued Edward 
under the Cuſtody of Croſsly for ſix Months after the Death 


of Fane. Croſsly then came and asked him for a Quarter's 
Pay for the Cuſtody of Edward, but he told him, that he 
had no Money in his Hands ariſing from the Eſtate of Jo- 


ſeph. Croſsly then asked him, Whether he might ſtop the 


Clothes of Edward? And he told him he might. 


At the ſix Months End Edward was releaſed out of Croſs- 


Vs Cuſtody, under 2 Homine replegiando, and he was in a 


manner naked; nor was he indeed a Lunatick, but only 


committed Acts of Extravagancy when he was drunk. As 


{oon as he was diſcharged out of Cuſtody he applied to How 


for 


365 
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for ſome Money, bur was not able to get any of him, 


How telling him that the Tenants would pay him no Rent. 


About this Time How made a Propoſal to Edward, thar 


he ſhould agree that How {hould be allowed the Cofts that 


he had been put to in relation to the Management of this 
Truſt, and that he ſhould put up a Monument for Foſeph ; 


but in caſe he ſhould not agree to this, he told him he 


would take out a Commithon of Lunacy againſt him. 


Edward did not agree to the Propoſal, and thereupon How 
ſued out ſuch a Commithon. 


Edward then applied to the Tenants to get ſome Rent 


from them himſelf, but Zachary told the Tenants they 


muſt not pay the Rent to Edward, but muſt pay it to How, 


and How did receive 87 J. of them, which was Half a Year's 


Rent, and that was all that he could get. 


In 1735 an Application was made to the Court to ap- 


point a Receiver of this Eftate ; How oppoſed the Motion, 


but notwithſtanding the Court directed that there ſhould be 
one. Some ſhort Time after another Application was made 
to the Court, namely, that they would ſuperſede the 
Commiſſion of Lange y which How had taken out, and the 
Court accordingly did ſuperſede it, chiefly for this Reaſon, 
| becauſe it was fo long ago ſince it was taken out, and it had 
never been executed ; however, the Court gave Liberty to 


How to ſue out a new Commithon, which How according- 


ly did, but did not yet execute that Commullion; 


The preſent Bill was brought by Edward axninſt How, 


and likewiſe againſt Zachary Baily and his Wife, and 


. Edward Baily and his Wife, praying, amongſt 


other Things, an Account of the Rents and Profits of the 
Eſtate of Joſeph which How had received, and to have the 
Deeds relating to the Eſtate of Foſeph, which Zachary had 
in his Cuſtody, delivered up to the Plaintift. 
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Lord Chancellor ſuid, thut the only Queſtion of Difficul- 
ty in the preſent Cale was, who ſhould pay the Coſts of 
this Suit; and his Lordſhip's Opinion was, that the Coſts 
ought to be paid by How and Zachary Baily. He ſaid his 
Reaſons were theſe; tis indeed true, that with regard to Where a 
the firſt Part of the Behaviour of How, in continuing Fd- eee 
ward in the Cuſtody of Croſsly, there was nothing that was Perfon as a 
blameable, for he found him there by the Order both of the ge 
Father and the Mother. However after the Mother's Cuſtody of 
Death, Edward was not in ſuch a Condition as to be ac- OY 
counted a Lunatick; and accordingly he got himſelf diſ- 
charged out of the Cuſtody of Croſoly by a Homine Reple- 
iando. And what was the Behaviour of How on that 
Occaſion? It is admitted by him, that tho' he gave Di- 
rections to Croſsly for the continuing Edward under this 
Confinement, and tho he was in Poſſeſſion of the Fee- ſimple 
Eſtate of Foſeph, and was intitled to receive the Intereſt of 
2000 l. yet when Croſsly applied to him only for a Quarter's 
Pay for the Cuſtody of Edward, he refuſed to let him 
have it, under Pretence that he had not Money from the 
Eftate in his Hands. And when Crofsly asked him, whe- 
ther he might detain the Clothes of Edward for the Pay, 
he conſented to his doing it. This was really an Act of What that 
Cruelty, Conſider then his Behaviour with regard to the 2 A f 
Eſtate. It appears that after the Death of the Mother he Cruelty. 
took Poſſeſſion at leaſt of the Fee-limple Eſtate, which was 
deviſed by the Will of the Father. He has {worn indeed, 
that he did not take Poſſeſlion of the ſettled Eſtate, and 
there is no ſuſficient Proof that he did. However, by 
the Proofs there is no Diſtinction made, to ſhew that he 
did not take Poſſeſſion of that Eſtate likewiſe. Ir is ſaid, 3 
that he never received but one Half Year's Rent, amount“ Traſtee bas 
ing to 87 J. and that in 1735 a Receiver was appoint- fe Right to 


| | x | keep the ac- 
ed. But what had he to do to retain the actual Poſſeſ- tual Pofiet- 


fon of an 


lion of any Part of the Eſtate? There was no Colour pad be- 


for his doing it, unleſs Edward had been really a Lunatick. longing to a 


| „ Ceſtuy que 
4 Y Indeed Truſt. 
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8 Indeed if Edward had appeared to be ſo, he would have 


be intitled to been intitled to have received the Rents, in order to have 

oP — 4 paid them to the Perſons to whom they were deviſed over 

bon of an Under that Contingency. But nothing appears of his be- 

te ing actually a Lunatick. And now it muſt be taken that 
the Profits of he was not, and only that he committed Acts of Extrava- 

CEE gancy and Diſorder when he was drunk. The Plaintiff 

therefore was intitled to have the Poſſeſſion of his Eſtate. 

But inſtead of letting him have it, How thinks proper to 

keep him out (fit; and inſiſts, that he was the Perſon in- 

titled to receive the Profits. This brings the Caſe home 

to Zachary Baily, and thews that both of them were Faulty 

in this Reſpect. Zachary ſo much interpoſed in this Affair, 

that he went to the Tenants, telling them that How ought 

to receive the Rents, and that they muſt pay them to How. 

Where ter His Lordſhip ſaid, that he did not in this Caſe rely upon 

to be a Con- ANY Rey Words in the Depoſitions, but from that 

trivance in which reſults from the Whole, by which it appears, that 


two Perſons 
to keep Poſ- there was a Contrivance between How and Zachary, to 


ee 1 8 keep the Poſſeſſion of this Eſtate for the Benefit of the 
Children of the Bailys. Here is a Commiſſion of Lunacy 
taken out, and never executed; the 'Tenants forbid to pay 

to the proper Perſon; and all this was for the Benefit of 

I the Children of the Bails, in Caſe it could appear that the 
* e 4 Plaintiff was a Lunatick. Upon theſe Grounds his Lord- 

another ſhall ſhip's Opinion was, that How and Zachary ought to pay 
4 fs the Coſts of this Suit, as being the Authors of it. And to 


of a uit his Lordſhip was pleaſed to decree accordingly. 
chlefly for | 


RR to keep the actual Poſſeſſion of an Eſtate. 


| February 27, 


Laid and Carlton. 
: , 
N 1693 a erin was made = a S on 
A the Marriage of Lowther with his Wife. 
By that Settlement the Husband and Wife were made 'Te- 
nants for Life, with Remainder in Tail to the Iſſue Male 
4 | WM 


"oy Curt 74 Can wellarie. 


Male of that Marriage. In 1-— the Father fold this 
Leaſehold Eſtate to the Marquis of Wharton, but he had 
no Notice of the Settlement. On the Death of the Mar- 
quis this Leaſehold Eſtate came into the Hands of Lady 
Jane Coke and Lady Lucy Morris, who were his Daughters. 
They ſold this Leaſehold Eſtate to Carlton. Carlton at the 
Time of his Purchaſe had Notice of the Settlement. And 


of of their Bodies. — "the pretent Plaintiff was the Iſſue 


for that Reaſon be took a Bond from Lady Jane and Lady 


Lucy to indemuify him for making chis Purchaſe of them. 


The preſent Bill was brought by — againſt Carlton, 
in order to have the Benefit of this, Leaſchotd Eſtate, and 
to have an Account of the Rents and Profits from the Time 

of the Death of the Marquis. 


To this Bill the Defendant ple: ids d his being 4 Purchaſer 
for a valuable Confideration, and relied upon it, that, tho 
he had Notice of the Settlement at the Time of his Pure 


chaſe, yet that the Marquis had not, and that would be 
ſuſficient to protec him. 


On the arguing of this Plea Lord Chatcoller was of Opi- 
nion, that it ought to be allowed, by Reaſon that We 
EF a Perſon might not have 2 Power of aliening an E- 


ſtate to which he had got a bad Title And the Plea was 
allowed accordingly. | 


A. 5 an 

ang and 
has no No- 
tice = any 
prior Title 
at the Time 
he buys it. 

Afterwards 


A, ſells this Eſtate to B. B. at the Time of his Purchaſe has Notice of the prior Title ; ; not- 


e that, he ſhall be able to protect himſelf. 


Some Time ago when this Cauſe came on to Hearing, it; 
was objeCted, that Lady Fane and Lady Lucy ought to have 
been made Defendants. And the Court was of that Opinion, 


When a Bill 
is brought 
for an Ac- 
count of 


Rents and 


by Reaſon that the Account of Proßits was inſiſted on then, Profs who 


be made 
e IHR 
to that Bill. 


even at the Bar, to be directed from the Death of the Mar- 5 
quis; and during Part of the Time between the Marquis's 
Death and the Filing of the Bill, Lady Jane and Lady Lu- 
cy Were in Poſſzflion; accordingly the Bill was amended by 


making them Pefendants 10 
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To this amended Bill Lady Fane and Lady 100 put in 
their Anſwers. And thereby they expreſſy denied Notice 
in the Marquis, according to the beſt of their Belief, but 
admitted Notice in Carlton. The Plaintiff did not reply to 
the Anſwers of theſe two Defendants ; and thereupon the 
Caule | came now on in the Paper again. 


| Where a Upon the opening of this Cauſe it was objected ON the 
Plaintiff 


ſhall be ob. Part of Lady Jane and Lady Lucy, that the Plaintift ought 
"g dc a. to have replied to their Anſwers, and by that Means have 
ſwers of cer- 2 thole Defendants an Oppor tunity of examining Over 
gain the Witneſſes that had been already examined in this 
Cauſe, and of examining {uch new W itneſſes as they ſhould 


think * 


Defendants. 


In Anſwer to this Objection the Counſel for the Plain- 
tiff faid, that they waved at the Bar the demanding of any 
Account to be taken agaiv{t the Repreſentatives of the Mar- 
quis; and upon ſuch Waver it was contended that the Bill 
might be directed to be diſmiſſed as againſt them. 


Lord Chancellor ſaid his Opinion was, that the Obj ection 

which had been made was material. When the Carle was 
ſet down for Hearing before, he was of Opinion that Lady 
Jane and Lady Lucy were neceſſary to be made Parties. 
Theſe Sort of Cauſes do not often come before the Court, 
where there is one Perſon, that is a Purchaſer of an Eſtate 
for a valuable Conſideration without Notice, and there is 
another Perſon that comes to be a ſubſequent Purchaſer of 
the ſame Eſtate with Notice; and therefore there are 
not many Precedents in theſe Sort of Cafes. The Plaintiff 
has now brought before the Court both the Repreſentatives 
of the Marquis of Wharton, who was the original Purcha- 
ſer, and the puiſue Purchaler, who bought the Eſtate of 
them. He demands :n Account of the Rents and Profits 
from the Time of the Death of the Marquis, during Part 
of which Time the Repretentatives of the Marquis were 


4 in 
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in Poſſeſſion. The Anſwer of theſe Repreſentatives is not 

replied to. When the Bill was originally filed, the puiſne 
Purchaſer pleaded, that tho he had Notice, yet the Marquis 

had not. As the Anſwer of the Repreſentatives is not re- 

plied to, the Fact as to them is admitted. But as to Carl- 

ton, the Fact with regard to the Marquis's not having No- 

tice, is not admitted. It has been ſaid, that notwithſtand- 

ing this, the Cauſe may properly go on as againſt Carlton, 
without replying to the Anſwers of the other Defendants, 

by Reaſon that the taking the Account as againſt the other 
Defendants is now waved at the Bar. And upon ſuch 

Waver it has been urged, that the Bill may be order'd to 

be diſmiſſed as againſt thoſe Defendants. And his Lord- 

ſhip ſaid he did not know but, if ſuch Diſmiſſion was by 

the Conſent of the Plaintiff, it might be properly enough 

directed. But if ſuch Diſmiſſion be directed by Reaſon Where the 
| 7 8 . Court can- 
that the Anſwers of thoſe Defendants are not replied to, ot gra 
it muſt be done on the Court's taking it for granted, that - 1p Bill 

thoſe Facts are true which are diſputed in the Cauſe ; knd nem 5 

by this Means Decrees may be made contrary one to the i ome 

other. Beſides in a Court of Equity it may be neceſſary to fendants, for 

make one Perſon a Defendant in a Cauſe, becauſe another e 

Defendant is intitled to have his Aſſiſtance; and this is ſwers being 

one of thoſe Caſes. Carlton here is intitled to the Aſ. Fj 
ſiſtance of the Repreſentatives of the Marquis. And if a Cauſe ſhall 


proceed a- 


Decree be made againſt him, he will have a Right to re: gainſt others. 


fort ro them. And they are intereſted to be made Defen- here it :. 
dants to prevent a Decree being made againſt him. This neceſſary to 


make one 


Caſe is like thoſe at Law of Warranties, Receipt, and Pray perſon a De- 
ing in Aid. For thele Reaſons his Lordſhip {aid he would fendane to a 
direct, that the Plaintiff ſhould reply to the Anſwers of that an- 
the Repreſentatives of the Marquis, that they ſhould be ee 
at Liberty to examine over again the Witneſſes that have have his Ac 


been already examined, and to examine {ſuch new Wit- ſiſtance. 
neſſes as they ſhould think proper. And ſo his Lan. 


| Perſon, who 
Was plealed to decree accordingly. 


is added a 
Defendant, 


ſhall be intitled to re-examine the Witneſſes that were examined before he was made a Defendant. 


Where a Perſon, who is added a Defendant, ſhall be allowed to examine ſuch new Witneſſes as 


he ſhall think fit, | 
4 £ Edmonds 
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Marth 2. Edmonds and Edmonds. 


IN 1692, on the Marriage of Thomas Edmonds with 
Fane Folechamp, a Settlement was made, and there| 
art Eſtate was limited to Thomas for Life, the Remainder 
to Truſtees for a Term of Years, for the raiſing 3000 /. 
in Caſe there ſhould be Two or more younger Children, 
with Remainder to their firſt and other Sons in Tail Male, 
The Iſſue of this Marriage were Thomas, Margaret and 
Catharine. Some Time after Thomas the younger came of 
Age, he and his Father joined in altering the Settlement, 
and thereby Thomas the Younger was only made. Tenant 
for Life, with a Power to make a Jointure, the Remainder 
to his firſt and other Sons in Tail Male. And by this ſecond 
Settlement it was declared, that the Eftate ſhould only be 
| chargeable with 2000 J. for the Benefit of younger Chil. 
dren, and that the other 1000 J. ſhould be ſubject to the 
Diſpoſal of Thomas the Elder. Margaret and Catharine were 
not Parties to this ſecond Settlement. Thomas the Elder 
died. Afterwards Margaret died, and on her Death Tho- 
mas the Younger took out Letters of Adminiſtration to 
her. Catharine intermarried with Dawſon ; Thomas the 
Younger purchaled of Catharine the Share in her Portion 
due to her, and likewiſe the diſtributary Share which ſhe 
was intitled to in the Portion of Margaret. He likewiſe 
obtained from Jane an Aſſignment of the diſtributary 
Share in the Portion of Margaret, which was due. to her; 
he had Ifſue one Son named Francis. 


The 1 Bill was been by him 3 Francis, 
praying to have the 3000 J. raiſed, which was charged on 
When a Son the Eſtate by the firſt Settlement. The principal Objec 


joins with his. 


Father in al- tion which was made againſt it was, that he had joined in 


tering aSet- making the lecond Settlement, and thereby had concluded 
ement of 


an Eftate, 4 . | hiwlelt 


where he 
may claim the Benefit of Charges under the former Settlement, contrary to the fubſecuont one. 


— 


—— — 
—— — = 
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himſelf from charging the Eſtate with younger Childrens 


Portions in any greater Sum than was thereby provided for 
that Purpoſe. 
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Lord Chancellor {aid his Opinion was, That the 2000 |. 
ought to be raiſed for the Benefit of the Plaintiff, He faid, 
had Margaret been living, and had not Catharine ſold the 
Benefit of her Portion, tis clear that they would have been 
intitled to have had the whole 3000 J. raiſed, and the Plain- Where a 


ſon, wh 
tiff by ſtanding in their Place ſhall have the ne Privilege. arg 


And 10 his Lordſhip was plealed to decree accordingly. oo Place of 0: 

thers by Aſ- 
ſignment and Repreſentation, ſnall have the ſame Benefit as thoſe others would Hare had, 1 it 
be contrary to his own Deed. 
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Stockdal: and The eee COP any | March 5, 


N 1720 Marths 5 was poſſeſſed of a Long An- 
1 nuity of 40 J. per Ann. payable out of the Exebequer. 
On the 20th of May in that ſame Vear ſhe ſubſcribed the 
ſame into the Books of the South- Sea Company. Irons was 
her Broker who tranſacted the Affair on that Occaſion. 
It appeared by an Entry in his Book, that on the 23d of | 
that fame Month he fold for her the Annuity, which was 
ſo ſublcribed, to Richard Warren at thirty Years Purchaſe 
and a Half, amounting to 1226 l. 115. 104. It appeared 
by another Entry in his Book, dated the Day following, 
that he laid out 1233 J. 125. 10d. in the Purchaſe of 
Eaſt-India Bonds, and other publick Securities, for the Be- 
netic of Martha Graveſtock. 


In the December following the South-Sea Company placed 

to the Credit of Martha in their Books the Long Annuity 

before mentioned. From that Time to the preſent one no 

Body had ever received of the Company any Dividends 
or other Advantage ariſing from the South-Sea Stock that 

came in the Rin of the Long Annuities. One of 

the Witneſſes {wore, * That he had been informed, and 

e heheved on 
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ce 


60 


1 


“believed that Richard Warren went to the Eaſt-Indies, of 


* to the Weſt-Indies in the Year 1720, and that he had 
never been heard of ſince.” Others of the Witneſſes 
{wore, © That they had heard Martha Graveſtock lay, that 


Irons told her, that her Long Annuity was loſt in the 


general Confuſion which was in 17 20, and that ſhe often 


bes declared, that ſhe was a Sufferer by the South-Sea Com- 


* pany.” On the other Hand it was ſworn by Greaves, 
who was a Clerk in the Exchequer Office, „That he went 
“to her in Auguſt 1735, and made an Inquiry of her in 
relation to her Long Annuity, and that ſhe told him it 
was ſubſcribed into the South- Sea Company in 1720, 


and that ſhe had ſold it out to Advantage. 5 


cc 


I 


© 


cc 


5 9 


In the ſame Year Martha Py leaving a Will, whereby 


ſhe appointed Stockdale and Irons her Erechtors id Reſidu- 


ary Legatees. After her Death Rigdel, who was a Clerk 
in the South -Sea Company, gave Intelligence to Stockdale 


that Martha was intitled at the Time of her Death to the 


South-Sea Stock that came in the Place of the Long Annui- 


ty, and thereupon Stockdale and Irons enter'd into a Bond 


to Rigdel to pay him 25 J. per Cent. for every 1001. South- 
Sea Stock that ſhould appear to be due to Martha at the 


Time of her Death. After this, and in the ſame Year, 


Stockdale and Irons joined in a Petition to the Directors of 
the South. Sea Company, ſetting forth, © That there was 
ſuch Stock in the Place of the Long Annuity due to 
Martha at the Time of her Death, with many Years Di- 
vidends in Arrear upon it, and praying, that they might 
*© have the Benefit of it.” 


cc 


This Petition was referr'd by the Directors to their Com- 


mittee of Law-Suits. When the Petition came to be heard 
before the Committee, Irons diſcovered to them the Entries 
in his Book before mentioned, and thereupon they refuled 


to give the Petitioners any Nr After this Irons ſold 

to Stockdale the Share which he could be intitled to in the 

Stock for fifty Guineas. 
4 In 
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In 1737 Irons died, and Rigdel died likewiſe. After 
their Deaths the preſent Bill was brought by Stockdale 
againſt the South-Sea Company, and againſt the Repreſen- 
tatives of Rigdel, praying, that the Plaintiff might have the 
Benefit of ſuch Share in the Stock which was ſtanding in 
the Name of Martha, as he was intitled to. To this Bill 
Warren was not made a Party, being not to be found; 
however, the Plaintiff offer d to indemnify the South-Sea 
Company againſt any Demand that Warren might have up- 
on them on this Account. | 1 


Lord Chancellor ſaid, that when this Cauſe was firſt of 
all open d it ſeem'd to him to be a pretty ſtrong Caſe in 
favour of the Plaintiff, but now he thought it extremely 
plain that the Plaintiff was not intitled to any Relief, Tis 
indeed true, that Martha Graveſtock was originally the Pre- 
prietor of the Long Annuity; and it is true likewiſe, that 
on the 10th of May 1720 Irons, with her Conſent, ſub- 
{cribed this Long Annuity into the South-Sea Company. 
But it is inſiſted on the Part of the South-Sea Company, Where a 
that on the 23d of that ſame Inſtant Irons, with her Con- bee 
ſent, fold this Long Annuity to Warren; in ſupport of have fold 
this an Entry is produced in the Book of Irons, who was a 8 
Broker, whereby it appears, that upon that 23d Day of — intl 
May this Long Annuity was fold to Richard Warren for 1 
1226 J. 115. 10 4. And in the fame Book another Entry 
is produced of the Day following, whereby it appears, that 
Irons laid out 1233 l. 125. 10 4. for the Benefit of Martha 
in the Purchaſe of Eaſt- India Bonds, and other publick Secu- 
rities. This Sum amounted to about 7 /. more than what 
it appears the Long Annuity was ſold for, ſo that it is pro- 
bable that 7 J. was the proper Money of Martha, which 
was added to the former Sum. Thus the Tranſaction ap- 
pears from the Evidence of the Book of Irons; and it is 
probable that Martha knew that her Long Annuity was in 
this Manner diſpoſed of, becauſe ſhe made Irons one of her 
Executors, and one of her reſiduary Legatees. And what 
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confirms this is, that Greaves, who was a Clerk in the 
Exchequer Office {wore, © That in Auguf# 1735 he went 
« to Martha, and talked with her about her Long Annui- 
„ty, and ſhe told him, that ſhe had ſubſcribed it into the 

FSouth- Sea Company in 1720, and had ſold it to Advan- 
tage. Thus the Matter ſtands with regard to the Me- 
rits of the Caſe, and ſhews, that the Plaintiff is merely a 

Ds, Truftee for Warren. However it 1s very certain, that 
ompanies 5 — | : 

are only to theſe great Companies are only to conſider the Perſon in 

COTTON whoſe Name the Stock is ſtanding, unleſs the Truſt of 

whoſe Name that Stock is declared in their Books. But the preſent Caſe 

aeg is a very different one from that, becauſe here by the Statute 
leſs the Truſt of 6 Geo. 1. 4. the South- Sea Company were Purchalers of 
ofthar rock Annuities, and other Securities, that were ſubſcribed into 
their Books. their Company. The Subſcription here was opened on the 
flow hr by: 10th of May 1720, the Annuity ſubſcribed was then in 

C. 1. 4. the the Name of Martha; and the fourteenth Section of that Ad 

ors ire directs, Thar ſuch Perſons or Corporations reſpectively, 
to beconli- © as by the {aid Books, Regiſters, or Entries, ſhall appear 

chiſers of © to be the Perſons or Corporations intitled to any tuch 

Annuities, © Annuities or Debts as are laſt mentioned, at the Time, 


and other 


Fa 


Securities, © or reſpeCtive times, when the fame ſhall be taken in by 
that were ce * 5 . PE NO | el ms 
1 ſuch Purchaſe, Subſcription, or paying off as aforeſaid, 


into their pur ſuant to this Act, {hall be deemed and adjudged the 
Companies. ce true and lawful Proprietors thereof reſpectively; and 
that the Auditor of the Receipt of the Exchequer, and 
each Comptroller in thoſe particular Offices reſpective- 
lv, {hall on or before the 1 3th Day of May 17 20, tranſ- 
mit, or cauſe to be tranſmitted in Writing under 
their reſpective Hands, to the Managers and Directors 
to be conſtituted in purſuance of this Act, or ſuch of 
them as aforeſaid, fair Schedules or Liſts expreſſing there- 
„in every ſuch Annuity and Debt, and the preſent Pro- 
prietors thereof, and the particular Duties, Proviſions 
or Funds charged therewith, as they ſhall appear by the 
« {aid Books, Regiſters or Entries, at the Time of tranſ- 
“ mitting ſuch Schedules; and ſhall afterwards, from 
“ Time to Time, daily certify to the {aid Managers 

* and 
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« and Directors fo to be conftituted, or ſuch of them as 
« aforeſaid, all Alterations or Additions which ought to 
« be made in or to the ſaid Scheitules by any ſubſequent 
« Aſhgnments, Bills or Titles, which ſhall be brought 
« to the ſaid Receipt, or other Offices reſpectivcly "bo 
« be enter'd, after the tranſmitting of the {aid he 
« dules until the ſaid firft Day of March 17521,” The 
Conſequence of this is, that us Warren purchaſed this 
Long Annuity en the 23d of May, that ſhould have been 
tranſmitted in their Books, and placed to his Account ; 
the not doing it was through Miſtake or Ignorance in the 
Company and was the Court to Order the Company Whom the 
to pay this Money to the Plaintiff, it would be for the Court will 
Court to order the Company to purſue their Miſtake, rn xa 
which the Court ought not to do. It has been ſaid, that Px fall 
the Plaintiff in this Cale offers to give the Comp: 8 W 
25 . | Compan)/ Secu- Where a Bill 
rity; and if the Company thought proper to accept it, this OI 
Court would have no ObjeCtion to it. But that is rather a 0 aging 
Matter proper for a private Agreement between the Plain- Farb de, 
tiff and the Company, than for this Court to decree. The 8 
remaining Queſtion to be conſidered relates to the Coſts of e e 
this Suit; and with regard to the South- Sea Company, the be affected 
Bill ought to be diſmiſſed with Coſts as againſt them. x Pogo? ro 
The Demand which the Plaintift makes upon them 1s clear- whom be 
ly contrary to the Conſcience and Knowledge of Irons, and 9 
the Plaintiff ought to be affected by that, by reaſon that reaſon of the 
he bought of ſrons his Moiety for ſo ſmall a Sum as fiſty e anke 
Guineas, ar that too not to be paid till after this Suit OT 
ſhould be determined. With regard to the other Defen— r 
dant the Bill muſt be diſmiſſed generally. And to his 55 ons For 
ringing a 


Lordſhip was pleaſed to decree accordingly. Bill for a 
| . Sum of Mo- 
ney, when he muſt have known that he had no Right to it. 


_ Gyles 
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Jx July 1736 The Hiſtory of the Pleas of the Crown wa 

- publiſhed 1 Gyles and others, who were the Proprietors 
of air Copy. In the Auguſt following Wilcox and Cur] 
contracted with Barlow to pay him 60 J. for making an 
Abridgment of that Book ; accordingly Barlow undertook 
to do the ſame, but in executing it it was doubtful whe- 
ther the Book that he compiled was an Abridgment of 
the other, or whether it was only the ſame Book ſhorten- 
ed and made leſs. Several Sheets of this laſt mentioned 
Book were printed, and thereupon Gyles and others, who 
were the Proprietors of the Copy before mentioned, 
brought their preſent Bill againſt Wilcox and Barlow, pray- 

ing to have an Injunction, to reſtrain them from printing 
the Work that Was intended as an Abtidgment of the 
other. | 


Lord Chancellor ſaid, that this Bill is foranded upon the 


The Stat. of Statute of the 8th of Queen Anne; and though it has been 
8 J cannot 


be lad to ſaid by the Counſel for Wilcox, that this Statute tends to 
. the creating of a Monopoly, yet his Lordſhip declar'd he 

onopoly, _ 
could not be of that Opinion, It is an Act 140 for the 


Encouragement f Learning, and 1s uſeful to that End. 
27 yy This ſhews that the ACt is 120 che publick Benefit and Ad- 
ſaid to be Vantage, and therefore the Act is not to be conſtrued ſtricd- 
ly, but according to the Intention of the Legiſlature; ho- 
nefitand Ad- ever that Intention muſt be formed from the Words of 


vantage, by the Stature. The Words in the Statute all along are 


EEE that it 


rends to the any ſuch Book or Books 3 and therefore, when Complaints 


Advance- 


ment of Of this Sort have come before the Court, the ſingle Queſtion 


Learning. Has conſtantly been, Whether the Grand Book has been the 
This Statute | | {ame 


muſt not be 

conſtrued 

ſtrictly, but according to the Intention of the Legiſlature, 
When Complaints have been made of a Book's being printed contrary to the Statute, ths 

only Queſtion has been, Whether it is the ſame Book with the former? 


1 


_ 
. 
EN. 
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ſame Book with the former? And where the ſecond Book Where the 
5 a 
has no otherwiſe difter'd from the former than by redu- jas no othe 


has no other- 


cing or ſhortning the Stile, or by leaving out ſome of the vige deered 


ng | from the for- 
Words of the firſt Book, the ſecond Book has been cons mer than by 


£ ES cu £ 5 | I reducing or 
ſtrued the lame with the former. But where the ſecond werf. g 


Book has been an Abridgment of the former, it has been Stile, or by 


underſtood not to be the ſame Book, and therefore to be ee. = 


out of the Act. Within the former Part of this Diſtinction Words of the 


the Cafe fell which has been cited by the Counſel for the = 2 


Plaintiff, determined on a Motion the gth of May laſt; bas been con- 


the ſame 


the Life of the late Czar of Mulcovy. The ſecond Book ge fene; 


that was publiſhed no otherwiſe varied from the firſt, than but where 


by leaving out certain Parts of the former, and only by wn eng 
that Means ſhortning it, and the Court was of Opinion, Abridgment 


there a Book had been publiſhed, containing The Hiſtory of none Dering 


that an Injunction ought to be granted to reſtrain the Print- tango 


PETS it has been 
ing of that ſecond Book. To nuke an Abridgment is a underſtood 


| . a vo 5 W | to be th 
Work of Judgment; and the Queſtion in the preſent Cafe Ce Books 


18, Whether the Book that is now before the Court is an Where one 


id to be an 
Countel for Wilcox, that this Court 1s now to make the Abridgment 


ſame Conſtruction of the Act, as if The Hiſtory of the Pleas bore 


Abridgment or not? It has been rightly {aid by the et dar wah 


of the Crown were entered in the Book of the Stationers neceſſarythat 


| . . 
Company, and an Action at Law brought for the Penalty fad wans.. 
for Printing the ſecond Book. Whether the ſecond Book ter d in the 


VF . I | ; Book of the 
is the ſame Book with the former is a Matter of Fact, and Ssationers 


a Fact of Difficulty to be determined. It is hard to ſay in om 
. | _ . Whether the 
what Manner the Court ought to determine this Fact; 24Bookisthe 


and his Lordſhip ſaid he could not lee how it could be de- 3 oy 25 


termined but by reading both the Books over, and that mer isa Mat- 


would be hardly proper for him to do. It has been hint- 10 1 


1 5 | In what 
ed, that as this is a Matter of Fact the Court may ſend IT Manner the 


tO be tried before a Jury, but the Court 1s not confined to Cont te 


iend all Matters of Fact to be tried in that Way. Where the Quelti 
the Matter indeed conſiſts of a ſingle Fact, or of two or dhe 20 8 
ID 4 B | three was the ſame 

Book with 

| the former. 
Where a Matter indeed conſiſts of a ſingle FaQ, or indced of twoor three Facts, the Court does take 
that Mettod to determine them hy directing an [{ſhie; but where the Facts are of an extenſive No- 
ture, as Matters of Accounts are, or the like, the Court docs not take that Metizod to determine them. 


ment of ano- 
ther, or only 
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1 Facts, the Court Jos take that Method to Totes 
mine them, but where the Facts are of an extenſive 
Nature, as Matters of Account, or the like, the Court 
8 does not take that Method to determine them, but dire&s 
Court wil them to be inquired of before the Maſter. His Lordſhip 
lend it to a ſaid that he did not fee what other Method he could take 
Maſter to 

quire, Whe- to determine the preſent Queſtion, than by directing an 
"po Inquiry before the Maſter, to ſee whether the Book in 
OOK IS a 

fair Abridg- Queſtion was a fair Abridgment or only a colourable one, 
And in order that the Maſter may better determine this 


a colourable Matter, his Lordſhip ſaid that he did not fee but he ought 


Wie o« © direct, that the Maſter ſhould be attended by two Per- 


Court will ſons killed ; in the Profeſſion of the Law, to aſſiſt him. And 


direct that 


de Maſter Directions of this Sort have been made in Mathematical and 


ſhall be at- Algebraical Inquiries. But his Lordſhip ſaid he ſhould 
_ 4: OM chooſe, that two Perſons {ſhould be ajreed upon by Con- 


ee, dee 6g ſent of both Parties to attend the Maſter in this Matter, ra- 
ion of 


Law, in or- ther than that the Court ſhould appoint them; for which 
er to ait Reaſon his Lordſhip ſaid, he would direct that the Matter 


him in deter- 
mining whe- ſhould ſtand over fr a Week, to ſee whether the Parties 
ther one 


2 in the mean Time might not come into a Conſent of this 
| is a fair 
Abridgment Sort amongſt themſelves, and if they ſhould not, he would 


8 then give a Direction about it himſelf. And * his Lord- 


onlya co- ſhip was pleaſed to order accordingly. Vide the next Caſe. 


lourable one. 


When a Queſtion relating to a Mathematical Matter has been ſent to be inquired into by the 
Maſter. Where the Court will direct, that two Perſons ſkill'd in Mathematical Matters ſhall attend 


the Maſter in order to * him in the Inquiry. 


Merch 13. I. 2 and Wilcox. 


Ante 368. T S Matter now coming on again the Parties ſaid, 


that they had each of them fix'd upon one Counſel. 


Lord Chancellor ſaid, that the beſt Way was to leave all 
Matters in Difference to the Arbitration of thoſe two Coun- 
el, and if they ſhould not be able to make an Award, that 
then they ſhould have Liberty to choole an Umpire Ac- 
 cordingly the ſame was agreed to, 


4 CO SETS Lamp- 


coop 
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Lamplugh and Hebden. March 6: 


N the Marriage of Lamplugh with —— a Settlement | 
was made of certain Lands in ſtrict Settlemnt. But 
there was a Proviſo in that Deed, that Lamplugh ſhould have | 
a Power of diſpoſing of thoſe Lands in ſuch Manner as he 
ſhould think proper, in caſe he ſhould make a Settlement 
cf other Lands of the Value of 100 J. per Aun. to the ſame 
| Uſes. By this Marriage there was Iſſue one Daughter: 
Hebden entered into Articles with Lamplugh for purchaſing 
of him the Lands that were originally contained in this 
Settlement. At the Time of his Contract with Lamplugh 
| he had no Notice of this Settlement; and thereupon he 
entered upon the Poſſeſſion, and dug Brick-earth in order 
to build upon it. But before the Time for compleating 
the Payment of his Purchaſe- money, he got Intelligence 
of the Settlement, and thereupon he refuſed paying the 
Reſidue of his Money. 


The preſent Bill was brought by Lamplugh againſt Heb- 
den, in order to compel him to compleat his Contract. 
And the Bill ſuggeſted, that at the Time this Contract 

was entered into between Lamplugh and Hebden, Lamplugh 
had ſettled other Lands of the Value of 100 J. per Ann. to 
the ſame Uſes, At the Hearing of this Cauſe it was ob- 
jected on the Part of the Defendant, that the Plaintift's 
Wife and his Daughter were not made Parties to this Suit. 


On the other Hand it was inſiſted, that in Bills of this 
Sort the uſual Method is for the Court to direct, that the 
Maſter inquire, whether the Plaintiff can make a good Title, 
and therefore that it will be ſufficient to bring the Wife 
and the Daughter before the Maſter, in order that they may 
lay before him any Objections to ſhew that the Eſtate, which 
was contained in the ſecond Settlement, was not of the 
Value of 1001. per Ann. 
Is Lord 


— r —y—— — — — — 


HH BELA 


—  - —— -- 


A Husband yd Chancellor ſaid his Opinion was, that the Wife and 


reſerves to 


himſelf a the Daughter ought to be made Parties to this Suit. He 
ſow”) ſaid, that here is a Man contracting for the Purchaſe of 


riage-Settle- an Eſtate, which is contained in a Marriage- Settlement; in 
ment, to 


{1 the that Settlement there is a Proviſo, that the Husband {hall | 


4 8 have it in his Power to diſpoſe of the Eſtate that is ſettled, 
15 1Ettie 


provided ke in Caſe he ſhall ſettle other Lands of the Value of 1000 
er gp Ann. to the ſame Uſes. It is contended on the Part of 
certain Value the Plaintiff, that he did ſettle other Lands of that Value, 


to the ſame 


5 12. 4nd therefore that he was well intitled to fell the Lands, 
does ſettle o- Which were originally contained in the Settlement, to the 
ther Tar Defendant. The Bill is brought in order to compel the 
accordingly, Defendant to perform the Contra N for the Purchaſe of 
de Lande this Eſtate that he made with the Plaintiff, In order 
which were to have a Decree for ſuch Performance, it will be in- 


originally 


purchaſed, cumbent on the Plaintiff to make out that he has effec- 
The Huſ- tually ſettled, other Lands of the Value of 100 J. pen 


band brings a 


Pill againſt Ann. to the ſame Uſes; now the Proof thar the Plaintiff 
_— 7 may make of this in the preſent Cauſe might be ſufficient 
to compel to intitle him to ſuch Decree, in Cate chat the Wife and 
3 Child were not made Parties, and yet it might not be ſuf- 


N ficient in Caſe that they were. And were chey not to be 
3 
Owe Parties, the Wife and Child might bring a new Bill, and 


muſt be Over-turn the Title of the Defendant. And notwithitand- 
made Defen- . 


dants to this ing they ſhould be brought before the Matter, nothing that 
s Theie done will conclude them. Therefore this is "lth 


When a Bil , Caſe, that the Plaintift cannot be ſaid to make out a good 
is brought to 


compel the Title to the Eſtate in Queſtion, unleſs the Wife and Child 


Defendant 5. 
10 Sunne WETE made Parties. It has been ſaid, that it is not proper 


the Payment to make Perſons Parties to a Bill, meerly to the End that 
TT” l FFP 
chaſe- money they may irigate eir o itle. nd 1t 1s indeed true, 


for an E. if there was no other End of making the Wife and the 
tate, where- 


in the only Daughter Parties, that it would not be right that they 
Queſton | ſhould be made ſo. But there is another Bod ot making 


will be, whe- 
ther the 5 then 
Plaintiff can | 
make a good Title, where it will not be ſufficient to bring the Wife and Children before the 
Maſter. 

Where it is not proper to make Perſons Deſendants to a Bill, meerly that they may litigate 
their own Title. 


4 
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they may join in the Conveyance to the Purchaler, and a be inais = 
Decree may be made for that Purpoſe. And ſo his Lord- . 
1 G ; an 
ſhip was pleaſed to decree accordingly. ET” 
1 them to join 


an Parties. The Bill may be amended by praying, that Where a 


in a Conveyance, tho? they were no Parties to the Contract. 


Allen and Crobcroft. 


PF Homas Alen became indebted to Crobcroft in ſeveral 
Sums of Money. And Crobcroft perſuaded Foſeph 


March 7, 


Allen, the Brother of Thomas, to join with Thomas, as Sure- 


ty for him, in giving a Bond for this Money. At the 
ſame Time Crobcroft gave a Note to Foſeph, whereby he 
promiſed him, that he would not take Advantage of the 
Bond againſt him, and told him that the Deſign of his per- 
ſuading him to enter into this Bond meerly was, that 
Thomas might. be more likely to pay the Money when he 
knew that his Brother was bound for it. By the Bond 


the Money was made payable at different Inſtalments. 
However Crobcroft thought proper to put the Bond in Suit 


againſt Joſeph, and obtained Judgment upon it. 


The preſent Bill was brought by Joſeph againſt Crobcroft, 
praying to be relieved againſt this Judgment. 


To this Bill Crobcroft put in his Anſwer, and thereby 
admitted the Facts before ſet forth, but {wore likewiſe that 


there was a Miſtake in the Manner of Drawing the Note, 


for that as he ſwore the Intention of the Parties was only, 


that Joſeph ſhould not be obliged to pay the Money till all 


the Days of the ſeveral Inſtalments were over. It was 


now moved, that the Injunction might be continued till the 
Hearing. | 


1 | Lord 
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Lord canal {a1d> his Opinion was, that the e 


44 ought to be ſo continued. He 1 it was the general 


7 Rule of the Court, that where à plain Equity ſet forth by 


9 — the Bill is 2 Acne by the Anſwer, but endeavoured to 
R by be avoided by another Fact, the Injunction ſhall always 


8 be be continued till the Hearing. and 10 his Lordſhip Was 
the Anſwer, Pleaſed to decree accordingly. 

but endea- | 

voured to be avoided by another Fact, bong Injunction ſhall always be continued till the 
Hearing, | EE 5 


7% 


March 7. | - Ex parte - — 


A Meſſenger belonging to a Commiſſion of Bankruptcy 

had been guilty of a Contempt of the Court. There- 
upon it was now moved, that he might be committed a 
cloſe Priſoner to the Fleet. 


N Chancelly ſaid his Opmion was, thar- at preſent bs 
could only order him to be committed to the Fleet gene- 
When a rally. He ſaid it was very true, that when a Perſon is 


Perſon is 
ohne Iu committed for a4 Contempt of the Court, *tis the Duty of | 


fora Con. the Gaoler to keep him a cloſe Fd But the Court 
tempt of the 


Court, *tis Will not make an Order that he be kept a cloſe Priſoner, 


the Duty. of till the Gaoler has been in Default in letting him have 
the Gaoler 5 


to keep him the Benefit of the Rules. 

a cloſe Pri- 

ſoner. 

When the Court commits a Man for Contempt, they will not direct that he ſhall be kept a cloſe 
Priſoner till the Gaoler has been in Default 1 in letting him have the Benefit of the Rules, 


March q. ” Gratwick | and Juniper. 


Where a | Camel Funiper the Father, and William Moor were Deal- 
former Bond 


lg Bon ers together in Timber. They bought a Parcel of 
derftood to Timber of Henſhaw, converted it into Plank, and when it 


have been in- 
. Was 
ſubſequent one. | 
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was ſo converted, ſold it to Brigs. On the 4th of Auguſt 

1718, Brigs entered into a Bond to Samuel for 180 1. 

and Gratwick joined with him as his Security. Soon after 

this Bond was given, 10 J. was paid by Brigs to Samuel on 

the Account of this Bond, and an Indorſement made on 

it, teſtifying the Receipt of this Sum. On the 5th of Fe- 
bruary 1719, another Bond was entered into by Byigs and 

Gratwick, as his Surety, to Moor and Samuel for 1 76.1, In 

1726 Samuel died, leaving Samuel his Son his Executor. 

In 1732 Brigs died, and it appeared that both Brigs and 

Samuel the Elder were neither of them Perſons of very 
900d Circumſtances. The Money due upon the ſecond 

Bond was paid off and diſcharged. Samuel the Vounger 
was talked with about the firſt Bond, and he only infiſted 
at one Time, that there was 40 J. due upon it, at another 

Time that there was about 5 J. and at a Third that there 

was about 8 J. due upon it. After this an Action upon the 

firſt Bond was brought by Samuel the Younger againſt Grat- 

wick; Gratwick pleaded Non eſt factum, and Samuel the 

Younger obtained a Verdict, and afterwards ſigned his Judg- 

ment. 20 


The preſent Bill was brought by Grarwick againſt Samuel 
the Younger, praying to be relieved againſt this Judg- 
ment. - 


Lord Chancellor ſaid his Opinion was, that he muſt direct n be 
an Iſſue, to try whether the Money due upon the firſt directed to 


: | : | 1. e +. try whether 
Bond was included in the ſecond Bond, or not. He laid, it the Money 


would be very difficult to find out by what Kind of Plea due upon 
Gratwick could have availed himſelf at Law. The only ponawasin- 


one that can be thought of any Ways likely for that Pur- e- 


pole, is Payment of Principal, Intereſt and Coſts, under or nor. 
the Statute for the Amendment of the Law. But he muſt 2 i 
have been gone upon that Plea, in Cate the F a6 which 18 cannot be al- 
now infifted on was true, namely, that the ſecond Bond wt to | 
: 3 3 plead Pay- 
was given in Diſcharge and Satisfaction of the firſt. Grat. ment of 
8 | | wick Principal, 
| | MERE | Intereſt and 
Coſts, within the Statute of 4 Anne. 
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wick therefore could hardly have availed himſelf by any 
Where it is Plea at Law. And for this Reaſon it is, that he comes in- 
neceſlary for to this Court, inſiſting upon it, that the firſt Bond was ſa- 


aà Perſon to 


come into a tisfied by Means of the ſecond being accepted in Diſcharge 
Court: E. of it. Te is pretty extraordinary to conceive that the firſt 


ter to be re- Bond ſhould be now ſtanding out. Moſt of the Witneſles 


lieved againſt 


—ͤ— 


Bond agree, that neither Brigs nor Samuel the Elder were Perſons 
in very good Circumſtances. This Bond was given in 


1718, and the Action was not brought upon it till 1737. 

No one Demand appears to have been made for the Pay- 

ment of the Money mentioned in that Bond, during all 

that Time, and yet Samuel the Elder lived till 1728. On 
is Death this Bond comes into the Hands of Samuel the 
Younger. *Tis indeed true, that this is not ſuch a Length 

of Time as that Gratwick could have pleaded Solvit ad diem. 

For in order to have intitled him to that Plea, twenty 

Where Years muſt have been compleatly run out. However 


Bond ſhall . | . 3 — . 
be taken to the great Length of Time is à material Ingredient, with 


have been other Circumſtances, to preſume that this Bond was in 


batte. ſome Way or other ſatisfied. When Samuel the Younger 


was talked to upon this Subject, he only inſiſted at one 
Time, that there was about 40 l. due upon it, at another 
Time, that there was about 5 J. and at a third Time, that 
there was about 6 J. due upon it. Theſe were Admiſſions 
that the greateſt Part of this Bond was ſatisfied, and were 
inconſiſtent with the Pretence now ſet up, that there never 
was but 10 J. paid on Account of that Bond. *Tis an odd 
"Thing too to conceive that a ſecond Bond ſhould be diſ- 


charged, and yet that a former Bond ſhould be ſtand- 


ing out. It 1s pretty remarkable likewiſe, that it is 
admitted of all Hands, that about the Year 1717 or 

1718, Timber was bought of Henſhaw by Moor and Sa- 

muel the Elder. *T's agreed, that the Timber was ſold 

ſoon after to Brigs. And yet according to the Pretence ſet 

up by the Defendant, here is no Security given by Brigs 
3 and Samuel the Elder till 1719. What could be 
Atcount a done during all that Space of Time? The Nature of the 


Bond ſhall I , 
be under- | | Thing 


ſtood to have been given. 


r 
<0 
- 
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Thing {peaks it, that the firſt Bond muſt have been given 1 what 
on Account of the Contract that Brigs entered into with ſecond Bd 
Moor and Samuel the Elder, for Timber; that the Name of ror deck 
Moor was omitted to be inſerted as one of the Obligees in A d 
that Bond, and that that gave Occaſion to Moor's inſiſting Sen. 
upon it, that the ſecond Bond ſhould be given wherein his 

Name was inſerted. It is admitted too by the Anſwer of 

the Defendant, that in ſubſequent Accounts ſtated between 

Brigs and Samuel the Elder, no Notice is taken of there 

having been any Bond entered into by Brigs to Samuel the 

Elder on his proper Account; and therefore it is extremely 
probable, that the firſt Bond was not given on his own 
Account, and that it was included in the Second. And ſo 

his Lordſhip was pleaſed to decree accordingly. 5 


Vernon and Blackerby. March 10 


JN February 1730 Dr. Vernon was admitted, inſtituted 

and inducted to the Church of St. George's Bloomsbury. 
This was a new erected Church by the Statute of 3 Geo. 2. 
and the Sum of 3000 l. was allotted by the ſame Statute 


to be laid out in the Purchaſe of Lands for the Benefit of 
the Rector of this Church for the Time being. And till 


ſuch Purchaſe could be made, it was directed by the Act, 
that the ſame ſhould be laid out in the Purchaſe of 
South-Sea Annuities; and that the Rector for the Time be- 


ing ſhould be intitled to the Dividends ariſing from the 


lame, to commence from Midſummer 1730. This Church 
was not conſecrated till the January following, and as has 
been ſaid, Dr. Vernon was not inducted to it till the Fe- 
bruary before- mentioned. Soon after he was inducted, 


Mr. Blackerby, who was Treaſurer of the Money allot- 


ted for the Building the Fifry New Churches, and of 
which this Church was appointed to be one, paid him 
the Dividend of the Sum of zoo. from the Michael 
mas 1730, but refuſed to pay him the Dividend of it 
which . accrued from the Midſummer before. In 1733 
3 Dr. 


———— — — — 
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Dr. Vernon entered into a Contract for the Purchaſing an 


Eſtate in Kent for the Sum of — Part of the 30004. before 


mentioned. In the Auguſt in that ſame Vear, on the Ap- 
plication of Dr. Vernon, the Commiſſioners of the Fifty new 
Churches granted a Warrant upon the Treaſurer to {ell 

out ſo much Money, Part of the South-Sza Annuities. On 
the 5th of September following ſuch Part of the South-S2, 
Annuities was {old out, but the Money was not inveſted in 


the Purchale till the November following; and the Remain- 


ing Part of the South-Sea Annuities was not inveſted 1 in the | 


- Purchaſe of Lands at all. 


The reſent Bill was brought by Dr. Vernon againſt Mr. 
Blackerby, praying to have the Dividend of the South-Sea 
Annuities which accru'd between Midſummer 1730 and the 


Michaelmas following; to have an Allowance of ſuch Part 


of the Dividend as had accrued from Lady-Day 1733 to 


the 5th of September i in that ſame Year; and likewiſe, that 
the remaining Part of the South» Sea n which had 


not already ban laid out in the Purchale of Lands, might 
now be laid out in  tuch Purchaſe. 


Lord Chancellor ſaid, That the Application a; Was 


now made before him was a moſt extraordinary one in its 
Nature, and contrary to the Intention of the Statute upon 


which it is founded. He ſaid, that this is a Bill brought by 
Dr. Vernon againft Mr, Blackerby alone, who is nothing but an 
Officer and Servant under the Commiſſioners relating bo : 
the Building of the Fifty new Churches; he is bound to 
act according to their Orders, and in purſuance of their 


Whaea Bill Directions, yet he alone is brought before the Court with- 


cannot be 
brought 
againſt 
the Treaſu- 
fer alone, 


the ſame 
Time ma- 


king the 


Commiſſion- 


ers Defen- 


dants. 


out the Commiſſioners themſelves. This Objection, his 
Lordihip laid, appeared to him in a very ſtrong Light, 


When it was firſt made, for want of Parties ; but he was 
_ without at 


willing at that Time to go into the Cale at large. There 
are ſeveral Parts of Relief which the Plaintiff inſiſts on in 
the preſent Caſe; one of them is the Intereſt of 30001. 
5 Midſummer 1730 to the Michaelmas following; the 

1 next 
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next is the Intereſt on 30201. from Lach · De 1733 to 
the 5th of September following ; the laſt is, that he may 
have the remaining Sum, which is not yet inveſted in the 
Purchaſe of Lands, laid out in ſuch Purchaſe. With re— 
gard! to that Part of the Bill which prays, that the remain- 
ing Part of the Money may be laid out in the Purchaſe of 
| ands, it is admitted now at the Bar, that that Part of 
the Relief is not proper to be infiited on in the preſent Bill, 
for want of the Commiſſioners being made Parties, becauſe 
it is admitted, that it is not in the Power of Blackerby to 
place out Money in the Purchaſe of Lands without the 
Order of the Commiſſioners, and no ſuch Order has been 
made by them. His Lordfhip taid, that he would conſider 
the other Parts of the Relief ow the Plaintiff inſiſts on in 
three Reſpects ; ; In the firſt Place, Whether the Plaintiff is 
come into a proper Court that can give him this Relief? 
Secondly, Whether he has brought proper Parties before 
the Court? And, Thirdly, Whether che Plaintiff is inti- 
tled to this Relief in reſpect of the Merirs and Juſtice of 
the Cale. With regard to the firſt of theſe Queſtions his 
Lordthip ſaid his Opinion was, that the Plaintiff was not 
come into a proper Court which could give him this Re- 


lief. It does not ſeem to have been the Intention of the Where the 


Intention of 
ſeveral Acts, that have been made in relation to the Building J Sn 
S aStatute is, 


the Fifty new Churches, that Diſputes of this Kind ſhould that Diſputes 


ſhould onl 
be determined in the ordinary Courts of Juſtice, but that be an A 


they ought to be determined only by the Commiſſioners 3 
themſcly es. The Intention of theſe Acts ſeems to have ers appoint- 


been the fame in this reſpect, as it is in the Acts relating to u hoe" 
the Turnpikes. But ſuppoting this Objection was out of the ordinary 


f 
the Caſe, the natural Court for the Plaimiff to apply to ute 


is the King's Bench to grant a Mandamus, and not to a How far the 


Court of Equity to take an Account. Theſe AQs have intention et 


the Statutes 
put this Matter quite into another Method. They have which relate 


to the Build- 
directed ws; hs 


Fifty new 
| Churches was, that the Commiſſioners ſhould determine Diſ putes w hich might ariſe concerning them. 


How far the Commiſſioners relating to the Turnpikes have the ſole Power to determine Diſputes 
concerning them. 


Where the proper Remedy is to apply to the King's Bench for a Mandamus, ard not to the Court 
. of en, 


TY - 
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directed the Money allotted for the Building the Fifty new 
Churches in the firſt Place to be brought into the Exche. 
quer, from thence to be paid out into the Hands of the 
Treaſurer ; and when it is in his Hands to be ſubject to the 
Order of the Commiſſioners. If the Commiſſioners do not 
do their Duty, the proper Court to apply to is the King's 
Bench to grant a Mandamus. The Treaſurer is to paſs his 
Accounts in the Exchequer, and thoſe Accounts ought not 
to be examined into before a Maſter of this Court. The 
Account is to be ſettled before the Auditor of the Impreſt; 

Whereis and in caſe the Auditor makes any improper Allowance, his 
rag is to apply Lordſhip ſaid he did not know that there was any Remedy 


to the Court but to apply to the Court of Exchequer ; that is the Court 
of Exchequer 


in relation to that has a Juriſdiction over the Auditor, and can correct 


= 3 the Errors which he makes in his Accounts. His Lords 


ſhip ſaid, that he would now conſider, whether the Plains 

tif has brought proper Parties before the Court. Here is 

no Body brought before the Court but the Treaſurer, who 
is an Officer under the Commiſſioners. It has been ſaid, 


DS that the Plaintiff is proper in ſeeking his Remedy againſt 
OW lar * 


e him only in reſpect of the Dividends of the Annuities, be- 


G.2. The Cauſe the Act gives Authority to the Treaſurer to pay 


1 8 reaſurer 


148 0 Au. the Dividends according to the Direction of the Accs, ſub- 
thority to pay ject indeed to the Order and Control of the Commiſh- 


any Money 


without au Oners. But his Lordſhip ſid, chat he was by no means 


8 e, ſatisfied that this was the n of the Stat. of 3 Geo. 2. 


ſoner. upon Which the preſent Bill is founded. All the ſeveral 
All he fere- Acts relating to the Building the Fifty new Churches muſt 
ra S rela- 

ting to the be conſtrued together, and carried one into another. II 


Building the this was not to be the Cue, ſome of the Proviſions in them 


50 new 


Churches would be extremely Larne and Defective. His Lordſhip 
ml Lobo {aid, that in the Cour: is of this Caule he had asked whether 
ther, and there was any Claute which did direct, that the Treaſurer 
into anette, ſhould have an Authority to pay the Dividends as they 
55 ſhould accrue. But no iuch Clauſe has been ſhewn. 
What then is the Me:ning of theſe ſeveral Statutes ? Tlie 

firſt of theſe Statutes 1s that of the th of the late Queen; 


that directs, chat the Money ſhall be paid into the Exche- 
ET queer 
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quer. The next Statute is that w nich Was FRY in the 
1 following; that Act directs, “ that the Money ſhall be 
paid unto ſuch Perſon and Perſons, not bein g of 8 Num— 


© ber of the Commiſſioners, as her r Majeſty, her Heirs and 


 Succeſſors, thall from Time to Time direct and appoint to 
& he the Treaſurer or Treaſurers in this Behalf, and ſhall be 
& received by him or them by way of Impreſt, and accounted 
e for only by ſuch Treaſurer or Treaſurers, and ſhall be 


« diſburſed, expended and applied by ſuch Treaſurer and 


4 Treaſurers reſpeCtively, according to {uch Orders and 
& Warrants as he or they {hall receive from Time to Time 
e from the {aid Commiſſioners, or any five of them, for 
e all or any the Uſes or Servi ces, by this or the ſaid former 
«A&R preſcribed, or allowed in that Behalf, and not 
« etre, 0 or to any other Uſe, Intent or Purpoſe what- 
* {oever.” So that from the Time of making that Act the 
| Treaſurer is not allowed to pay any Money without ſuch 


Warrant as has been mentioned. In the firſt of Geo. 1. 
another Act was made relating to the Building theſe 


Churches; and in that A there is a Clauſe, That all 


(0 


cc 


tures, Diſabilities, Articles, Rules and Clauſes in the 
ſame Acts, Laws and Statutes, or any of them mention- 
ed, or contained (except ſuch, and 1o much of them, 
foe and concerning which 1t 1s of! 4 provided 1 in this 
© preſent AR) ſhall be of ſuch Force and Effect, to ail 
Intents and Purpoſes, for the Raiſing, Levy ing, Colle 
ing, and anſwering the Impoſitions hereby granted, for 
and during the ſaid Term herein before limited, as if the 
5 © lame were particularly, and at large fer down and n 


(e 
cc 


cc 


(c 


(04 


* ed by this Ack.“ This is an expreſs Declaration, that 


in this Reſpect the one Statute is to have a Reference to 
the other. 'Then comes the Statute of 3; Geo. 2: which 


the preſent Cafe immediately relutes to. The material 


Clauſe in that Scature, regarding the preſent Purpote, is in 
thele Words, “ That for and towards Raiſing the ſaid 

Maintenance the Sum of 30001. of lawſul Money of 
© Great Britain, Part of the Monies intended by the 
6 — Ing Ad of the firſt Year of his late Majetty's Reign, ro 
| F E. e 


and every the Powers, Authorities, Penalties, Forfei- 


3 
* 
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be raiſed and applied for the making Proviſions for the 
« Miniſters of the ſaid Fifty new Churches, {hall be allot. 
ed and appointed for and as the Share and Intereſt, 
which the Rector for the Time being of the {aid new 
Pariſh Church in or near Bloomsbury Market {hall have, 
and be intitled to, out of the ſame Monies. And the 
Treaſurer for the Time being of the ſaid Commiſſioners 
is hereby requir'd and authoriſed, by and out of the 
Monies which are or {hall be iſſued to him, in purſu— 
< ance of the {aid Act of the firſt Year of his late Majclty's 
Reign forthwith, as ſoon as conveniently may be, to lay 
* out and diſpoſe of the {aid Sum of 3000 l. or any Part 
thereof, according to ſuch Orders and Warrants as he 
{hall from Time to Time receive from the {aid Commil- 
ſioners, or any five or more of them, in purchaſing 
Lands, Tenements, Fee-Farm Rents, Ground-Rents, or 

other Hereditaments in Fee-{1mple, to be conveyed to, 
and ſettled upon and to the Ule of the ſaid Rector of 
the ſaid new Church for the Time being, and his Suc- 
* ceſſors in the {aid Church for ever, for and towards his 
and their Maintenance; and in the mean Time in 
Truſt for the ſaid Rector to place out the ſaid Sum of 
30001, or any Part thereof, according to ſuch Orders 
and Warrants as he {ſhall receive from Time to Time 
from the ſaid Commiſſioners, or any five or more of 
them, on real Security or Securities, or publick Funds, 
and to pay the Intereſt or Produce thereof to ſuch Rec- 
tor of the ſaid new Church for the Time being, from 
Time to Time, as the lame {hall be received for and to- 
wards the Maintenance of ſuch Rector. And alio out 
of the Monies ariling as aforeſaid, to pay to uch Rector 
the Intereſt of the ſaid principal Sum of 3000 J. from 
the 24th Day of June 1730 until the ſaid principal 
Money ſhall be inveſted in a Purchaſe, or placed out 
< on Securities as aforeſaid,” It has been ſaid, that àc- 
cording to this latter Clauſe the Treaſurer is impowered to 
pay the Intereſt of this 3000 J. to the Rector, without 4 
Warrant from the Commulhoners, though he is not im- 
powered to lay it out in the Purchaſe of Lands, or to ir- 
* velit 


—— 


cc 
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veſt it in Securities without ſuch Warrant. "Abd tis in- 
deed true, that there is ſome Variety in the Penning of 
theſe Clauſes, but yet there hardly ſeems to be ſuch a Va- How far the 
Treaſurer of 
riety as to make a Warrant neceſſary in the other Caſes, the 5o new 
and not in this; at leaſt it ſeems to be very reaſonable, <Þrcbe: 
cannot pa 

that there ſhould have been a general Order from the Com- out Money 
millioners upon the Treaſurer, for Payment of the Divi- 88 
dends as they ſhould arile, bat no ſuch Order has been Commith C 
made or applied for; and without it it is extremely i impro- 
per to think of making the Treaſurer a Defendant without 
the Commiſſioners. It has been ſaid, that the Commiſſi- How fr 
oners are very numerous, 2 and that on that Account 'tis not LOR . 
proper, that they {hould al! be made Defendants. And 'tis made Defen- 
indeed true, that there were many Cafes which aroſe in Hs. 
the Year 1720, wherein the Court held, that where there flanding the | 
were Undertakings carried on by a great Number of Per- Number wa 
tons, it thould be ſuſficient to make ſome of the Managers 
Parties. But that Caſe does not come up to the preſent 

ne. His re then ſaid, that having declar'd thus much 
with Fr to the Form x the preſent Proceedings, he 
would now make ſome Obſervations with regard to the 
Merits, pk of the Things inſiſted on is, that the Plain- How far the 
tiff is intitled to the Dividends of the Sourh-Sea Annuities 85 55 
which accrued between Midſummer 1730 and the Michael. led by 3 4 
mas following. But it is agreed on all Hands, that the videnduhich 
Plaintiff was not admitted, :nſticnred and. indufted till the 232 
February after, and therefore this Part of the Prayer in came Rector. 
the Bill does not ſeem to be reaſonable. It has been ſaid, 
that when an Incumbent dies, and a Vacancy by that 
Means happens in the Church, the Succeſſor ſhall be inti- 
tled to the mean Profits of the Living, deducting the Al- 
lowance which is to be paid to the Sequeſtrator. But the 
5 Cale is greatly difterent from that; there the Re- 

nues of the Church have been a long Time fixed and 
-f-ab1i ſhed, but here the Plaintiff was the firſt Perſon that 
could ever be {aid to be intitled to them. Ihe next Que- How fern 


Perſon {haul 


{tion not be 1 in- 
titled to 


iuch a 8 Part of a Dividend which Lad accrued beſcre the Dividend be- 
Came duc. 


De Term. S. Hil 1740 


ſtion relates to that Part of the Bill whereby the Plaintiff 


prays that he may have an Allowance for ſuch Part of the 


Dividend as had accrued from Lady-day 1733 to the 5th 
of September following. And 'tis indeed true, that a con- 


ſiderable Length had run in the Dividend ariling upon this 
Stock. And if the Stock had continued unſold till 0 


29th of September, undoubtedly the Plaintiff would hat 


| March 12, 


been intitled to the whole of the Dividend. But how can 
the Court direct this, as the whole of the Dividend was not 
incur'd ? It has been ſaid, that on the 20th of Auguſt in 


that ſame Year, the Warrant if] aed for ſelling out the Stock; 
and from thence it was ipſiſted, that at Kalt he Was intitle 
to have the Dividend which Sener that Time. But 
no ſuch Inference can be drawn. The remaining Queſtion 
relates to {uch Part of the Bill whereby it is pray'd, that 
the remaining Part of the South-Sea Annuities, which had 
not already been laid our in the Purchaſe of Lands, might 
now be laid out in ſuch Purchate. But as to that the 


Commiſſioners ought to be applied to for granting their 


Warrant for that Purpole. And as no ſuch Applica | 
tion has been made, the Court cannot direct this, elpe- 
cially without having the Commiſſioners before the Court. 
Thereupon 1t was defired. that the Cauſe might ſtand over 
in order that the Conair might bh made Defer- 


dants. Accordingly on Payment of Coſts the Court di- 


rected that it ſhould do ſo. 


Lloyd and pili 


Tamp made Th Will, 3 ke. gave all his wit 
both real and perſonal to e Uſes. Afterwards 
in the ſame Year he executed Deeds of Leaſe and Releaſe, 


whereby, in Conſideration of natural Love and Affection, 


and likewiſe in Conſideration of the Sum of 105. he con- 
veyed all his real Eſtate to Howſe, Froom and Spillit, to hare 
and to hold to them and their Heirs, to their own proper 
Ule and Behoof. In this Deed there was a Provijo, that 
4 It 
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it ſhould be in the Power of Stamp to revoke this Deed at 


any Time during his Life. Homſe and Froom were Rela- 
tions to Stamp, and Spillit was an intimate Friend of his. 
Afterward in the fame Year Stamp executed a Deed of Bar- 


gain and Sale, whereby he conveyed to the Perſons before- 


mentioned all his perſonal Eſtate. - In this Deed there 


was one Proviſo, that Stamp ſhould enjoy this perſonal E- 
{tate during his Life; and there was another Proviſo wheres - 
by he had a Power to revoke this Deed at his Pleaſure, 


Stamp died. 


The preſent Bill was brought by Lloyd and others, who - 


were his Heirs at Law, and next of Kin, againſt Spillir, 


Howſe and Froom, 1n order to have the Benefit of this real 


20 perſonal Eſtate. 


On the Hearing of this Cauſe Lord Chancellor x was of O- 
pinion, that the Bill ought to be diſmiſſed. That Cauſe 
was now reheard. The Ground of the Rehearing ' was, 
that the Plaintiffs were intitled, by Way of reſulting Truft, 
both to the real and perions! Eſtate, 


Lot Chancellor d his Opinion was, that the Plaintiffs 
were no way intitled either to the real or perſonal Eſtate in 
the es Caſe. He ſaid he was the rather willing to 
hear this Caſe fully {poke to, becauſe he was latisfied, that 


according to the Intention of the Teſtator, neither the 


Plaintiffs nor the Defendants were deſigned to have the Be- 


nefit of his Eſtate, his Intention being that it ſhould be 


imployed to Charitable Uſes. However he ſaid, that muſt 
not be the Rule to influence his Judgment by, but he muſt 


determine the Cauſe according to the Rules of Law and E- 


quity. With regard to the perſonal Eſtate, there is no 


Ground for the Plaintiffs to have Relief given them as to 


that. The Deed, whereby the perional Eſtate was convey- 


ed, amounted to a Bill of Sale of all the Goods and Chat- 


- tels of Stamp whatſoever ; in this Deed there is one Proviſo, 


that —— ſhould enjoy the Benefit of them during his 
5 F Life. 


— 
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Life, And there is ther Proviſo, that Stamp ſhould 
have a Power of Revoking this Deed at any Time during 
his Life. The Caſe with regard to the perſonal Eſtate is 
not affected by the Statute of Frauds and Perjuries, as the 
Where there Caſe with regard to the real Eſtate is. So that it might 


ſhall be a re- 


ſulting Truſt be a very conſiderable Queſtion, whether there is not a re- 


in relation to ſulting Truſt for the Benefit of Stamp, and conlequently 
a perſonal E- 


fate for the Plaintiffs with regard to that. But then it is to be 


How far a obſerved, that here is a Will made by Stamp, which o ope· 


WW 
3 rates upon all the perſonal Eſtate, and conveys it to certain 


ſon from all charitable Uſes; ſo that the Plaintiffs in no Events can be 


Benefit of a 
reſulting intitled to any Benefit of that. Tis indeed true, that the 


Truſt. Will was made previous to this Deed. But that Part of 


: _ 8 the Will with regard to the perſonal Eſtate is not revoked 


ting to per- by it, and the W ill has an Effect to convey all ſuch perſo- 
SOT" nal Eftate, as the Teſtator may be intitled to at the Time 


| revoked * of his Death. With regard to the real Eftate, it has been 


a Deed mad 


fublequent " inſiſted on the Part of the Plaintifls, that it is even doubt- 


to it. ful, whether the legal Eſtate paſſed by the Deeds of Leaſe 


and Releaſe; and the cham of that Objection has been, 


' Where the that there wanted a ſufficient Conſideration. But there is no 


legal Eſtat 
fall paſs by Ground to lay, that the legal Eftate did not paſs by this 
a Need, not- Conveyance. This is a Conveyance that operates by Way 
withſland- 
ing an Ob. Of Tranſmutation of the Poſſeſſion to the Uſe, It is made 


jection, that jn Conſideration of natural Love and Affection. And as 


there wanted 


a ſufficient to Two of the Defendants, that Part of the Conſideration 


— Contitern= was clearly good, for they were Relations to Stamp. There 


The Conſi- is the farther Crnkideration of 10s. and if there was no 


deration of more than that alone, it would be ſufficient to raiſe a Uſe 


5 1“. is ſuffi- 


Cient to raiſe For the Benefit of the Grantees; - and by the Statute of Ules 


an Vf... they in Conſequence mult be e to the legal Eſtate. The 


next Queſtion is, and that has been the moſt laboured, whe 

ther with regard to the real Eſtate there was a eſuking Truſt 

for the Benefit of Stamp, and conſequently for the Benefit of 
2 there the Plaintiffs. But his Lordſhip's Opinion was, that with 
> luking regard to the real Eſtate there was no ſuch reſulting Truſt. 


Truſt with The Ground upon which it has been contended, that there 


regard to a 


real Eftate, Was ſuch reſulting Truſt, has been, chat there was not 3 
I ſufficient 


rr 2 


| In Curia Cancellariæ. 


ſufficient Conſideration to pals the beneficial Intereſt. The 
Conſideration is the natural Love and Affection which the 
Deed ſays Stamp bore to Howſe, Froom and Spillit, and 
likewiſe the Conſideration of ten Shillings. But his Lord- t ig nt 6.64 
{hip ſaid, he did not think it material to enter into the tial tat 
EO 7 2 | 3 f R there ſhould 
Queſtion, Whether theſe Conſiderations were ſufficient to ve à Conk- 
pals the beneficial Intereſt in this Eſtate, or not, by Rex- 23 85 
ſon that here there is an expreſs Uſe declared for the Benefit Perfon tothe | 
of the Grantees. And even at Common Law, before the ee 
gtatute of Uſes, where à Feoffment was made without any there is an 


Confideration, yet if that Feoffment was declared to be ares egg 
for the Benefit of the Feoffee and his Heirs, there was no ſtate declared 
reſulting Uſe for the Benefit of the Feoffor. Many old 9 a 
Feoffments were of that Nature. Uſes were introduced in At che Com- 
order to avoid Forfeitures to the Crown when conteſts oY ON 
high between the Houſes of Tork and Lancaſter. They reſulting TY 
were introduced hkewile in order to avoid Wardſhips, und OY _ 
the Conſequences ariſing from the Tenures that were then Feoffor, 
ſubſiſting. They were commonly made Uſe of for a frau— ecke 


dulent Purpoſe. Then it was that the Diſtinction aroſe preſs Uſe 
between the legal Eſtate and the Uſe. And where a Feoff. de. 


2 1 ** . be | 0 , 1 : - Uſes firſt be- 
ment was made, or a Fine levied without a Conſideration, ame fre- 


4” PEG. io i. oe ion 


— 


at. — LI a 


— 


then it was that the Notion of a reſulting Uſe began. But quent when 


8 | + þ 5 5 — the Conteſts 
all that reaſoning about reſulting Uſes is out of the Caſe; aroſe be- 
becauſe here the Uſe is expreſly declared to be for the Be- 3 
'nefit of the Grantees. Since the Statute of Uſes, a third 1K and 
Diſtinction has been introduced, by conſidering the Truſt . 
as diſtinct from the Uſe. And tho' it has been admitted _ 
in this Part of the Argument, that the Eſtate is executed 1 1 
| . a | . 2 13 Wh rt. 
to the Ule; yet it has been ſaid, that there is no Truſt Ware 
in this Cate declared to the Grantees; and therefore that ſhips. 
there is a reſulting one for the Benefit of Stamp and his 8 
122 | 3 ; | 3 f oe: x? 2 ” 
Heirs. And however that might have been the Cale bes tion of re- 
tween the Statute of Uſes and the Statute of Frauds and —.— Ufes 
6 3 U. | 2 
Perjuries; yet ſince the Statute of Frauds, his Lordihip = PR 
| 5 Opinion reſulting 
| | CE i ED | Truſt wes 
allow'd between the Statute of Uſes and the Statute of Frauds and Perjuries, 
How far a reſulting Truſt is not allowable ſince the Statute of Frauds and Perjurics, 


4 


the Purchaſe- 


money paid one Part of the Truſt, and conſequently he himſelf ought 
by another, to have the Benefit of the other Part of „ Theſe his 
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1 


— 


Opinion was, That there could be no ſuch reſulting 
What King Truſt in the preſent Cale. 158 indeed true, that in that 
of Truſt 3 Statute there is an Exception of Truſts ariſing by Ope- 
een ar of ration of Law. But his Lordſhip ſaid, that thoſe have 


Law have been but of two Kinds, either where the Conveyance has 
been allowed . 


ſince the Sta- been taken in the Name of one Man, and the Purchaſe. 
fee ang money paid by another, or where the Owner of an Eſtate 
Perjuries has made a voluntary Conveyance of it, and made a Decla- 


How far ration of the Truſt with regard to one Part of the Eſtate, 


| Gpantten oe and has been ſilent with regard to the other Part of it. The 


Law have | Reaſon why this Court has allow'd a Truſt by Operation 


a h | : „ . | | | | 
oy Nivea of Law to ariſe in the latter Cafe, has been, that the Par- 


ance hasbeen ty, by declaring Part of the Truſt to be for another, and 


taken in the 


Name of one by ſaying nothing with regard to the other Part of it, 
Man, and. ſhews his Intention to be, that the other was to have only 


8 = Lordſhip {aid have been the only two Inſtances that he re- 
Eſtate has membered of Truſts, that have been allowed of to ariſe by 


made a vo- 


luntary con- Operation of Law ſince the Statute of Frauds and Perjuries, 


veyance of it, Unleſs where there has been a plain and expreſs Fraud. 
and made a | | 


Decharation Where there bas been a F raud in gaining a Conveyance 


of the Truſt from another, that may be a Reaſon for making the Gran- 


with regard 


10 Part of the tee in that Conveyance to be conſidered meerly as a' Tru- 
Eſtate, and ſtee. 


But in the preſent Caſe no ſuch Fraud can be pre- 
has been ſi- | | | | | 
lent with tended to have been made upon Stamp. He executed theſe 


regard to the | ; RE. ales vi 
been pode Conveyances knowingly and on Purpoſe, and very proba 


it, the Court bly with an Intent that the Parties mentioned in them 
has allow'd 


a ſhould be Truſtees for the Charities created by his Will. It 
ariſe by O-: has been ſaid, that it could not be the Intention of Stamp, 


peration o 


5 mf that the Defendants ſhould enjoy the beneficial Intereſt in 
regard to the this Eſtate. But provided they have the legal Intereſt in 


other Part of . ES, | 3 a 

5 it, tis incumbent on the Plaintiffs to make out ſuch a 
Where there T' ruſt as is conſiſtent with the Statute of Frauds. In theſe 
nas been a 


aud in Deeds Stamp reſerved to himſelf a Power of Revocation, 
zaining 2 hut he never thought proper to execute it. And that is an 


. Conveyance... : 


{rom an- | I | Ar gu 
other, that | | 
may be a Reaſon for making the Grantee in that Conveyance to be conſidered meerly a Truſtee, 


— 
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Argument to ſhew, that be never intended it ſhould be exe- 
cuted. * the Decree was affirmed. 


| "Lakes and Green. 


IN 1711 Joby Landen made his Will, and thereby g. gave 


March 1-7. 


the Reſidue of his perſonal Eſtate to Tapper Landen his 


only Son. After the Death of John, Tapper died Inte- 


ſtate within a few Months. On his Death Elizabeth his 


Widow took out Adminiſtration to him, and likewiſe Ad- 


miniſtration with the Will annex'd of Joby. At the Time 


of the Death of Tapper he had Iſſue one Daughter named 
Suſanna, who was then but two Years of Age; but Eli- 
zabeth was at that Time Enſeint with a Son, who was af- 
terwards named John. The perſonal Eſtate of Tapper was 


a very conſiderable one, and Part of it conſiſted in Mort- 


gages. Some Time after the Death of Tapper, Eligabeth in- 
termarried with George Green. George called in the Money 
which was due on ſome of the Mortgages. 


In 1728 Suſanna brought her Bill. againſt George Green 
and Elizabeth, in order to have an Account of the perſo- 
nal Eſtate which belonged to John the Grandfather, and 
likewiſe to Tapper. 


In 1738 this Caufe was heard at the Rolls, and a Decree 


was made for the Plaintiff, but a Direction was therein gi- 


ven, that all Parties ſhould have their Colts generally out of 
the Eftate. 5 


From this Decree there was an Appeal, which now 
came on to be heard. One Ground of the Appeal was, 
that the Defendants ſhould only have had their Cots given 
them to the Time of the Decree, and that the remaining 
Part of thoſe Colts ſhould have how relerved. And ano- 
ther Ground of it was, that tho the Defendants ought not to 
have been charg'd with Intereſt at the Time FEE Decree 

5 ( Was 


Coſts given 
him to the 
Time of the as there was a Ground for relerving the Confideration of 
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was pronounced, yet the Court ſhould have reſerved the 


Conliderition of that Queſtion to have been determined af. 
ter the Account was taken. 


Lord Chancellor {21d his Opinion was, That the Decree 
Ke Fa ought to be rectified in both theſe Reſpect. e ſaid it 
not the Rule Was very true, that it was not the Rule of the Court to 
of the Court. charpe an Aan 0 with Intereſt at all Events. On 


to charge an 


Adminiſtra- the other Hand it muſt be admitted, that there are man 
tor with In- 


Caſes in which an Adminiſtrator ſhall be charged with In- 
tereſt at all 


Events; on tereſt, And in the preſent Cale there is a reaſonable 
the other 


4 Ground that the Queſtion relating to Intereſt ſhould have 


mower been reſerved. Elizabeth, and her Husband after her, have 
that there are 


many Caſes been in the Poſſeſſion of two conſiderable perſonal Eſtates 
in which an neur thirty Years together. Part of the perſonal Eſtate 


Adminiftra- 


tor ſhall be Was ſtanding out upon Mortgages s, but George thought pro- 


clarget wich per to call the Money in. Theſe are ſo plain Realons for 
Intereſt. 


When » De. Telervi ng the Conſideration of Intereſt, that, if that Matter 


eree is made had 80 mentioned at the Hearing, the Court ult have 


againſt an 


Adminiftra- Telerved it. With regard to the Queſtion, concerning the 
e Al g i the een their Coſts, his Lordſhip ſaid his 5 
reſervel, Opition was, that though it was richt to give the Defen- 
dants thoſe Coſts that had been incur'd at the Time of the 
Hearing, yet the ſubſequent Coſts ſhould have been reſer- 
ved. Adrminiftrarors, like other Truſtees, will be intitled 
Tho an Ad- to all their Coſts, in als they delerve them. But in the 
miniſtrator 
ought tohave Prelent Cale there was a Ground for reſerving the Colis 
which would be incur'd ſublequent to the Decree, as well 


Decree for 


Aer, Intereſt. And ſo his Land Was Pleated to decree ac- 


in Wit Ca- cordingly. 


ſes the ſubſe- | 
quent Coſts ought to be reſer ved. 


4 
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Gri yn and Grifſyn. 


N 1702 Benjamin Griffyy made his Will, wherein were 

the Words following. “ As for the worldly Goods and 
„ Eſtate which the Lord hath graciouſly intruſted me 
„ withal, I give and diſpoſe thereof as follows.” He then 
gave to his Son Giles Griffya à certain Parcel of Lands; and 
to his Son Benjamin another Parcel of Lands when he ſhould 
obtain the Age of Twenty-one. And then came the Words 
following. © I give to my three Sons Fobn, William and 
Samuel, all that Meſſuage or Dwelling-Houte, Barns, 


AHarch 16. 


© Stables and Out-Houles, with all the Lands thereunto 


belonging, lying in the Liberty of Winihh in the Pariſh 
of Hurſt, and now in the Occupation of Thomas Burrott, 
being 41 J. 4 Year, after their Mother's Deceaſe, to be 
equally divided amongſt them, or the Sum of 3001. a- 


Twenty-one Years each ; which my Executor {hall tee 
molt convenient. Item, I give to my Son Jacob the 
Dwelling-Houſe with the Appurtenances thereunto be- 
longing, called the King's Head in Wockingham, and now 
in the Occupation of George Maynard and Thomas Cotte- 
rale (after the Deceaſe of his Mother) to him and his 
Heirs for ever, or the Sum of 300 J. as my Executor 


Years. tem, I give to my Son Nathaniel my own 
Dwelling-Houſe, and tht Dwelling-Houle adjoining, and 
now in the Occupation -of Elizabeth Ward, (which Hou- 


the Sum of 3001. to be paid him by my Executor at 
the Age of 'Twenty-one Years. Item, I give to my 
Daughter Mary the Sum of 300 /. to be paid her at the 


Kinſmen John and Samuel Ward 5 l. apiece, to be paid 
them at the Ave of Twenty one Years each. And my 
„Will 


piece to be paid them, as they {hall come to the Age of 


ſhall think fit, to pay it him at the Age of Twenty-one 


les are in the Town of Wockingham aforeſaid) with all 
their Appurtenances, to him and his Heirs for ever, or 


Age of Twenty-one Years. Lem, I give to my two 


it 
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Will is, that if any of the Legatees, to-whom any of the 
within mentioned Legacies are bequeathed, happen to 
die before they come of Age; or if after they are of 
Age, and have not otherwiſe diſpoſed of their Legacy 

or Legacies ; that then the Legacies therein bequeathed 
* them ſhall deſcend unto, and be equally divided 
* amongſt the Survivors, my two Kinſmen John and Sa. 
e muel Ward only excepted, together with the Legacy ef 
* FOL-A Year, which are to be and remain as they are 
„ firſt given. Excepting allo, that if all my Children 
* happen to die without Heirs, not having received their 
i Legacies, then my Will is, that all the Eſtate in Houſes 


6c 


(c 


£6 


and Lands herein bequeathed, but not the Money, 1h: Il 


* after my Wife's Deceaſe come to, and be equally divided 


« amongſt, the Children of my Siſter Ward, being to them 


“ and their Heirs for ever. And all the Reſt and Reftaue 
* of my Eſtate, Goods and Chattels not herein before be- 
* queathed, after my Debts and Funeral Expences dil- 
charged, I give and bequeath unto my loving Wife, 
F 7 whom J make ſole Executrix.“ "In the 
ſame Year Benjamin died. At the Time of his Death he 
left Anne his Widow and ſeven Sons, Giles, Benjamin, John, 
William, Samuel, Jacob and Nathaniel; and one Daughter 


cc 


cc 


named Mary. John, William and Same! died in the Lis: 


Time of Anne unmarried, and under the Age of 'Twenty- 
one. Mary intermarried with Richard Palmer, and in 1726 
they both died in the Life-Time of Anne, leaving three 
Children, Richard, Robert and Mary. After this Anne 
made her Will, ive? thereby gave all and every her Meflu- 


ages, Lands, Tenements and Hereditaments, which were 


then in the Tenure or Occupation of Henry Moore, and ſi- 
tuate in the Pariſh of Huſt in the County of Wilts and 
Berks, or one of them, to Nathaniel and his Heirs, paying 
thereout unto his Brothers and Sifters ſuch Money . 
Benjamin Griffyn, her late Husband, by his Will di· 
rected to be paid them out of the Premiſſes; and allo | 


one Shilling more to each of them. Ihis Eſtate, Which 


Was deviſed by the Will of Aune to Nathaniel, was the 
< very 


In Curia Cancellarie. 393 


6 


very ſame Eſtate which was comprehended in the Deviſe to 
John, William and Samuel, by the Will of Benjamin; and 
chis Eſtate Anne entered upon on the Death of Benjamin, 
and continued in Poſſeſſion of it to the Time of her Death. 
On the Death of Anne, Giles enter'd upon the Poſſeſſion of 
| thoſe Lands which were contained in her Will, as Heir at 
Law to Benjamin. . 5 


on 
—— K ee ee en 0 ET INS IR — OE ELIT AST II — — ann — = — 
—— —  — i P 


The preſent Bill was brought by Nathaniel againſt Giles, 
and the other Children of Benjamin, and their Repreſentas 
tives, praying, that Giles might Account for the Profits of 
the Eſtate, which was deviſed by the Will of Aune to Na- 
thaniel; and that ſuch Sums of Money might be raiſed 
upon it, as this Eſtate was charged with by the Will 
of Anne. -_ 5 


On the Hearing of this Cauſe Lord Chancellor thought 
it was a Matter of ſome Difficulty, and accordingly directed it 
do ſtand for Judgment, and now he was pleaſed to deliver 
his Opinion on it. He ſaid his Opinion was, that the 
Plaintiff was well intitled to Relief. The general Queſtion 
in the preſent Caſe is, Whether the Lands in the Pariſh of 
Hurſt, deviſed to ohn, William and Samuel, by the Will of 
Benjamin, paſſed to Nathaniel by the Will of Anne? That 
depends upon three Conſiderations. In the brit Place, Whe- 
ther Anne had it in her Power to make an Election, whe- 
ther John, William and Samuel, and their Repreſentatives, 
ſhould take the Land or 3001. in Money? Secondly, Whe- 
ther Anne had the Land given: to her by the Will of Benja- 
min, in Cale {he ſhould make an Election, that they ſhould 
have the Money, and not the Land? And, Thirdly, Whe- 
ther the has made an Election in a due Manner, that the 
Repreſentatives ſhould have the Money and not the Land? 
Wich regard to the firlt of thele Queſtions his Lordſhip's Where a 
Opinion was, that Anne had it in her Power to make an yay a Po 


have a Po W- 


Election, that John, William and Samuel ſhould have the en to make 
Money, and not the Land; this depends upon the Conſtruc- whether ano- 


tion of ſeveral Clauſes in the Will of Benjamin. It appears DOE : 


5 H that or Money. 
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that he intended by his Will to make an intire Diſpoſition 
of his whole Eſtate both real and perſonal; for this Pur- 
poſe the Beginning of the Will is,“ As for the worldly 
& Goods and Eftate which the Lord hath graciouſly in- 
te truſted me withal, I give and diſpoſe thereof as follows,” 
In Conſequence of this he has made particular Deviſes of 
certain Parts of his real Eſtate, and has given certain pecu- 
niary Legacies; and then comes this Clauſe, All the Reſt 
and Reſidue of my Eſtate, Goods and Chattels not therein before 
bequeathed, after my Debts and Funeral Expences diſcharged, 
I give and bequeath to my loving Wife Anne Griffyn, whom 
I make ſole Executrix. Anne it was who had a Power to de- 
termine, whether the three Sons {ſhould have the Land 
which was deviſed to them, or 3001. apiece in the Room 
of it. The Words of that Clauſe for this Purpole are, I 
give to my three Sons John, William and Samuel, all that 
| Meſſuage or Dwelling-Houſe, Barns, Stables and Out-Houſes, 
with all the Land thereunto belonging, lying in the Liberty of 
Winiſh in the Pariſh of Hurſt, and now in the Occupation of 
Thomas Burrott, being 411. a Year, after their Mother's 
Deceaſe, to be equally divided amongſt them, or the Sum of 
300 J. apiece to be paid them, as they ſhall come to the Age of 
Twenty-one Years each, which my Executor ſhall ſee moſt con- 
Where the venient. This makes way for the ſecond Queſtion, We- 


Perſon who 


mech Ele. ther Anne had the Land given to her by the Will of Bexja- 
 &tion ſhall uin, in caſe ſhe ſhould make an Election that they ſhould 


have that 


Thing which have the Money, and not the Land? And as to that his 


he elected the Lordſhip! s Opinion was, that the had. I he Clauſe that gives 


other ſhould 


not have, her this 1 1s the Reidy ary Clauſe at the End of the W ill, It 


Where the has been objected, that this Clauſe will not have that Effect, by 


fate will reaſon that the Word Eftate when coupled with Goods and (hat- 


convey only gels conveys only perſonal Eſtate. And 'tis indeed true, that 
perſonal E- 


ſtate, by rea- in Cates of this Sort the Word Eſtate has been conſtrued to ex- 

lon that it 1s tend to perſonal Eſtate only. But that Rule only holds where 

coupled wi 

the Words there are not other Claules in the Will which ſhew, that the 

ge art Word Eſtate ought to receive another Conctruction. And 
in the preſent Caſe there are ſuch Words. The Beginning 
of the Will, as has been ſaid, ſhews an Intention in Benja 


I | min 
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min to diſpoſe of his whole Eſtate. There are {ublequent 
Parts of his Will, wherein he diſpoſes both of real and per- 
{onal Eftate, and therefore the reſiduary Clauſe ſhall be 
applicable to both. This is agreeable to the Reaſoning of 
the Court m Mod. 6. 108. And this Argument is 
ſtrengthened by an Obſervation which has been made at the 
Bar, that if Anne was not to have the Reſidue of the real 
Eſtate, as well as the Refiduun of the perſonal, it would 


have been abſurd in the Teſtator to have given his three 


Sons either the Land or the Money, which his Executrix 
ſhould fee moſt convenient; when undoubtedly in that 
Caſe ſhe would have thought it moſt convenient that they 
ſhould at all Events have had the Land, and not the Mo- 
ney. But then another Objection has been made, ariſing 
from the Clauſe which directs, that there ſhall be a Survi- 
vorſhip. It has been ſaid, that the Word Legacy will in- 
clude a Deviſe of Land as well as a Bequeſt of perſonal 
Eſtate z that the Will directs, that in caſe any of the Legatees 


die, their Legacies ſhall go to the Survivors ; and that the 
three Sons did die without Iſſue in the Lite-Time of Anne; 


to that it has been urged that ſhe never could have the Be- 
nefit either of the Land or the Money which was given to 
thole three Sons; and conſequently that rhe Survivors 
are intitled. And 'tis indeed true, that the Word Le- 
gacy will include a Devile of real Eſtate, as well as a Be- 
quelt of perſonal ; but yet his Lordſhip's Opinion was, 
that Anne was well intitled to the Land in the preſent 
Caſe. The Words of the Clauſe of Survivorthip are, 
And my Will is, that if any of the Legatees, to whom any of 
the within mentioned Legacies are bequeathed, happen to die 
before they come of Age; or if after they are of Age, and have 
not otherwiſe diſpoſed of their Legacy or Legacies, that then 
the Legacies therein bequeathed them ſhall deſcend unto, and be 
equally divided amongst the Survivors, my two Kinſmen John 
aud Samuel Ward only excepted, together with the Legacy of 
5ol a Year, which are to be and remain as they are firſt 
given; excepting alſo, that if all my Children happen to die 
without Heirs, not having received their Legacies, then | ” 
1 5 


Where the 
Word Lega- 
cy will in- 
clude a De- 
viſe of Land. 
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11 is, that all the Eſtate in Houſes and Lands herein be. 
queathed, but not the Money, ſhall after my Wife's Deccaſe 
come to, and be equally divided among$t the Children of my 
Where no- Siſter Ward, being to them and their Heirs for ever. By 


thing ſhall 


zo to Survi- this Clauſe there”? 1s nothing directed to ſurvive but what 
bid originally did originally velt in the fuſt Takers; and in the preſent 
veſt in te Caſe, neither the Land nor the 300 J. apiece did veſt in 
firſt Takers. the three Sons, they all of them dying before the Time 
that their reſpectire Intereſts were to veſt in them. But then 

an Objection has been made on the Part of the Children 
of Mrs. Ward. And it has been ſaid, that they are intitled 

to take before Anne can have any Thing, There are two 
Anſwers which may be given to this Objection. In the 
firſt Place, Nothing is given to the Children of Mrs. Ward 
but the real Eſtate, ſo that Anne muſt have made her Elec- 
tion, that the three Sons ſhould take the Land and not the 
Money, in order that the Children of Mrs. Ward ſhould 
have had any Benefit of this Part of the Deviſe relating to 
the three Sons; but in Fact Anne has ſhewn her Election 

| directly to the contrary. Another Anſwer to this Objecti- 
on is, that the Children of Mrs. Ward are not to ak till 
all the Children of Benjamin die without Iſſue, ſo that it is 
impoſſible that they can have any Claim to this Eſtate at 
preſent. It has been ſaid indeed, that as there were more 
Children of Benjamin than two, there can be no ſuch Crols 
Remainders. And it is indeed true, that Croſs Remain- 
ders by Implication cannot take Effect where there are more 
Children than two. But that Rule was never underſtood 
where Croſs Remainders are limited by expreſs Words; 
and that that Rule is ſo to be underſtood appears by Croke 2. 
. and Ven. 2. 234. The remaining Point to be con- 
be aid to fidered is, Whether Anne has duly made her Election, that 
have duly the Repreſentatives of the three Sons ſhould have 300l. 


made an E- 


lection, that apiece, and not the Land. And his Lordſhip was of Opini- 
pany ana on that ſhe had. This Election is made by her Will, and her 
and not Will is to this Effect. She thereby gave all and every ber 
. M eſſuages, Lands, Tenements and Hereditaments which were then 

in the Tenure of, or Occupation of Henry Moore, and fituate 


1 e 


* 


in the Pariſh of Hurſt in the County of Wilts and Berks; or 

one of them, to Nathaniel and his Heirs, paying thereout unto 

his Brothers and Siſters ſuch Money as the ſaid Benjamin 

Griffyn, her late Husband, by his Will directed to be paid to 

them out of the ſaid Premiſſes, and alſo one Shilling more to each 

of them. It has been objected, that Anne could not pro- Where a 

perly execute this Power of Election by her Will. But his br non . 

 Lordſhip's Opinion was that ſhe might; There's nothing leuen by 

in the Will of Benjamin that does reſtrain her from doing it ee 4 

by Will ; but then it has been {aid, that Anne has given __ . 

this Eſtate to Nathaniel and his Heirs, paying thereout unto aid nee. 

his Brothers and Siſters ſuch Money, as the ſaid Benjamin Grif Lan. 

tyn, her late Husband, by his late Will dixected to be paid to 

them out of the ſaid Premiſſes. And it has been urged, that 

Benjamin by his Will by no means directed, that the Lands 

ſhould be charged with any Sum of Money at all. But 

notwithſtanding. this Objection his Lordſhip's Opinion was, 

that the Plaintiff was well intitled to this Eſtate. He ſaid Ig i 

there was ſome Colour for her expreſſing herſelf in that 1 will : 

Manner, becauſe even under the Will of Benjamin a Court nkders | 

of Equity would have conſider d the Land as a Security for ney to be 
the Money. And fo his Lordſhip was pleaſed to decree def 

_ accordingly. - Z TO On £0 
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Eales and Gee. SED March 18. 


( )N the Marriage of William Weaver with Mary his Wife, 
a Settlement was made, by which a conſiderable real 
Eſtate was ſettled on the firſt and other Sons in Tail, but 
no Proviſion in it was made for the Benefit of younger 
Children. By this Marriage there was Iſſue John the el- 
deft Son, and ſeveral younger Children. William a ſhort 
Time before his Death requeſted John, that as he ſhould 
be able to leave hardly any perſonal Eftate more than 
would be ſufficient to ſatisfy his Debts, that John would 
give 200 JL to his younger Brothers and Siſters out of the 
real Eſtate that would come to him on the Death of i. 
5 1 liam, 
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Where a 
Bond give 
by an elder _ 
Brother at 


liam, and John 


promiſed him that he would: _ William 
made his Will, and thereby appointed Gee and Moyſley his 
Executors. William died, and on his Death Gee and Moyſ- 
ley required of John, chat he would enter into a Bond to 
ſecure the 2001. to his younger Brothers and Siſters, 
according to the Promiſe that he had made to William, 
John refuſed to give any Security for ſo much Mo- 
ney. However, upon their giving him 30. out of 
the perſonal Effects of William, he entered into a 
Bond to them by Way of Security, for 120 J. for 


the Benefit of his younger Brothers and Siſters. Fohy 


intermarried with Mary, and died in 1733. On the 
Death of John, Adminiſtration, with his Will annexed, 
was committed to Mary. Afterwards Mary intermar- 


Tried with Robert Eales. Gee and Moſley brought their Ac- 


tion on the Bond before-mentioned againſt Robert and 
Mary. 


The preſent Bill was 1 by Robert and Me 4 
againſt Gee and Moſley, ſetting forth, that the Aﬀets of 
2 were not likely to prove ſuffcient to ſatisfy all his 


Debts and Legacies; and inſiſting upon it, that this Bond 


ought to be conſider'd as a voluntary one. Thereupon the 
Bill pray'd, that the Payment of this Bond might be poſt- 
poned to the Payment of all juſt Debts whatſoever belong- 
ing to John, and that an Injunction might be granted to 
5 the ee in that Action. 


On ihe coming in of the Anſwers, the Fact appeared 5 
to be to the Eftect that is before ſet forth. 


* * Counſel for the Plaintiff came now to ſhew Cauſe, 
why the Injunction ſhould not be diſſolved. 


Lord Chancellor ſaid his Opinion was, that the Cauſe 


a Ought to be difallowed ; he ſaid, that this is a Bond that 18 


4 | given 


theRequeſt of his Father, for the Payment of a sum of Money by Way of Proviſion for ha vounger 
Brothers and Siſters, ſhall not be conſidered as a voluntary one. 


. — 
Ho 
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given by an eldeſt Son by Way of Proviſion for bs 5 younger 
Brothers and Siſters, and it cannot be called a voluntar 

Bond. Tis indeed true, that where a voluntary Bond is 
entered into, this Court will poſtpone the Payment of it 
after all juſt Debts. But this is not ſuch a Bond as can 


come under that Deſcription. And ſo his Lordſhip was 
pleaſed to order accordingly. 8 


Bradhy and Stratchy. 


£'S / 7. 992922 e . .. 3 


* HE plaintiff was bln & a Church and the De- 
fendant was Parſon of it. The Defendant had com- 
mitted Waſte upon the Glebe. 


I Thereupon the preſent Bill was brought by the Plain- 
tiff againſt the Defendant, in order to have an Injunction 


to reſtrain the Defendant from committing any farther 


Waſte upon it; and an Affidavit was made, ſetting forth 
that he had committed this Walte. Latt Night an Appli- 
cation was made in order to have an Injunction, 


Lord Chancellor at that Time thought that this was not 
ſuch a Caſe wherein the Court could interpoſe by Granting 
an Injunction, and inclined to think likewiſe that the Af- 
fidavit was hardly ſuſficient. His Lordfhip {aid now, that 
he had confidered of this Cafe again, and he was fully ſatiſ⸗ 
fied, that the Injunction ought to be granted. He ſaid, 
char when this Matter came before the Court, he thought 
at that Time that a Bill could not be brought by the Pa- 


tron againſt the Parton, in a Cate of this Nature, and that 


the proper Remedy was for a Bill to be brought in the Name 
of the Attorney General, at the Relation either of the Pa- 


Harch 10. 


* 


tron or of {ome other Perſon. But now he was convinced A Bill my 


that a Bill of this Kind might well be brought by the Pa- 
tron. It appears Dy Richard e s Cale in 11 Rep. 49. 


be brought 


by a Patron 
againſt the 
Parſon, in 


that order to re- 

| | {train him 

from committing Waſte upon the Glebe. 

How far a Patron may have à Prohibition to reſtrain the Parton from: comm:tting Waſte upon 


the Glebe, 


400 De Term. J. Hil. 1740. 
that the Patron may have a Prohibition in the Courts of 

If a Preben- Common Law, in a Caſe of this Nature. So if a Pre- 
aud, Wale bendary commits Waſte in his Prebend, it appears in the 
wt 3 ſame Caſe, that the Patron may have a Prohibition. In 
Peron my the ſame Caſe it is taken Notice of, that the Biſhop of 
havea Pro- Durham committed Wafte in his Biſhoprick, upon which 
11 Rep. 40. Occaſion redreſs was applied for to the Parliament holden 
If a Biſhop At Carliſle. The Anſwer that the Parliament made was, 
Waſte in his © Let him be forbidden by Writ out of the Chancery, 

N. nis 

Biſhoprick, © that neither he nor his Servants commit Waſte 1 in the 


Remedy lies cc 
by Prohibi- Premiſſes. 


tion out of | | | | | 
ny.” 3h Lordſhip ſaid, That that Reſolution of the Parlia- 
| ment was agreeable to the Reaſon of the Cafes before- men- 
tioned, namely, that as in the former Cafes where private 

Perſons are Patrons, the Remedy for them 1s by Prohibi- 

tion; ſo in Caſes of Biſhopricks, where the King is Pa- 

tron, there ought to be the like Remedy by obtaining a 
Prohibition out of Chancery. In 3 Roll. Abridg. 83. there 

are three or four Inſtances, wherein Prohibition have been 
granted in the Caſe of Waſte committed by Eccleſiaſtical 

Perſons. A Prohibition was the ordinary Remedy for 

Waſte at the Common Law, and on that Ground it is 

that Injunctions of that Kind are granted in this Court; 

for theſe Reaſons his Lordlhip {aid, that with regard to 

the Nature of the Cafe tis extreamly certain, that the Pa- 

tron may have an Injunction. The only remaining Doubt 
When an relates to the Affidavit. And his Lordſhip's Opinion was, 
made in or. that that was certain enough, by Reaſon of the Reference 
2 5 that it has to the Bill. And ſo his Lordſhip was pleaſed 
jundlion to to order accordingly. 


Waſte, where the Affidavit ſhall be ſaid to be certain enough. 


4 | | — . — 
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Burton. and. Maloon | Merch 19. 
HE Bill ſet forth; that in 17 33 Mary Burton be. 
came a Widow, ard was ſeiſed at that Time of a 
real Eftate of inert ane of above 300 l. per Ann. That 
Richard Maloon at that Time paid his Addreſs to her, and 
actually ingaged to marry her; but that his Father lived 
in Ireland, and under Pretence that he might the ſooner be 
reconciled to the Match, that Edmund his Brother per- 
ſuaded her to ſell an Eſtate, and to lay out 4000 l. Part of 
the Money in the Purchaſe of a Place in the Chirographer's 
Office, for the Benefit of Richard for his Life, and that 
ſhe accordingly did ſo. That after this the Father of 
Richard came from Ireland to Scarborough, and that Richard 
went to him under Aſſurances of endeav ouring to gain his 
Conſent, but that he returned with his Father to Ireland 
and there married another Lady, and that he never re- 
turned to England 9 9855 


The Bill charged, chat John che W Brother was in 
the ſame Combiration, that he went to Ireland in 194%; 


and never returned fince, and that Edmund went in Auguſt 
laſt, in order to ſettle there. 


W the preſent Bill was brought by Mary Burton 
againſt Richard, Edmund and John, in order to have a Satiſ- 
faQtion tor the Injury that was done her. 


Hacket, who was her Solicitor, made an Affidavit, that 
he verily believed the three renn Defendants ET into 
Ireland, in order to avoid being ſerved with the Proceſs of 
this Court, and thereupon he obtained an Order at the N 
Rolls, upon a Petition founded upon the Statute of 5 Geo. 2. 5 —_—_ 
that the Bill might be taken pro confeſſo. Fobn only appear- 
ed to this Bill. 


5K On 
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On the laſt Day of Potigions; an Application was made 
to the Court, praying that this Order might be ſer aſide, 
That Application was grounded upon ſeveral Affidavite, 
ſetting forth, that the Defendants did not retire into Jre- 
land br the Sake of avarding the Proceſs of this Court, but 


4 meerly for other Reaſons. When that Application Was 


plies to diſ- made, the Gourt thought it was proper, that the Defen- 
8 „nich ants ſhould make Aſſidavit in Anſwer to the Subſtance of 
was made the. Charge in the Bill, in order to ſhew, that they did not 
_— * go into Ireland to avoid the Proceſs of the Court. At the 
whers — ſame Time they gave Liberty to the Plaintiff to produce 
for him ts Affidavits in Support of the Charge in the Bill. But made it 
l . Part of the Order that thoſe Affidavits ſhould be filed with- 


nying the IN 4 Week's Time. 
Charge in 


the Bill, in order to ſhew, that he did not withdraw himſelf, to Joe being ens with the Pro- 
ceſs of the Court. 


This Matter now came on again, and Rund made an 
Affidavit, whereby he fully denied the whole Charge of | 
the Bill, with regard to himſelf. John denied it likewiſe 
Some little Doubt remained as to Richard's. Denial. How- 

ever he expreſly ſwore, that he never made her the leaſt 
Promiſe of Marriage. In order to contradit him in this 
Fact, the Pluintiff offered to produce Letters writ by him 

ſelf, wherein {uch Promiſe of Marriage was expreſly con- 
tained. And Affidavits were produced to {hew, that thoſe 
Letters were writ with his own Hand, But thoſe Affidavits 
were not {worn within the Time mentianed in the laſt. 
Order. Upon which it was objected, that they could not 
Where the be read. On the other Hand it was defired, that the 


Coun Gd. Matter mig ght ſtand farther over, in Caſe the 8 
rects, 


Afffdavits ſhould not A the Letters to be read; and it was ſaid, 


2 ew that this Court is not tied up to 1 as the Courts of 
by a certain Law are. | 
Day, and 


ſome of the Affidavits on one Side happen not to be filed on that Day, it is the eflbliſhed Rite of 


the Court, not-to inlarge the Order farther, that the other Side may be required to give an An- 
anal to thoſe Affidavits. 


1 | 5 1 
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But Tord Chancellor was of Opinion, that as the Plaintiff 

had neglected to verify by Affidavit the Fact of the Let- 

ters being Writ by Richard within the Time mentioned in 

the former Order, that ſhe ought to be precluded from 

doing it on this Motion; and this is the eftabliſhed Rule 

of the Court; and with regard to the Direction that the 

Court ought to give in the preſent Cafe, his Lordſhip ſaid, 

that there was nothing of Difficulty in it, except with re- 

gard to John, who has entered his Appearance. It has 
been often held, that Appearance ſalves Error in Proceſs. 

And this was ſo determined by three Judges againſt one, 

even in an Appeal of Murder in the Caſe of Mithrington and 
Charlton. And the Queſtion will be, whether the Court ought ye an 
to ſet aſide his Appearance, or not. And if the Appearance Appearance 


had been only irregular, his Lordſhip ſaid, he ſhould have is only irre- 


gular, the 


been of Opinion, that the Appearance of John would have Appearance : 


- | | "Y ® il "IR 
{alved the Error in the Procels. But in the preſent Caſe will ſalve 


the Error in 


| his Lordſhip's Opinion was, that the Order which was the Procefs. 


| ou . k But wherean 
made at the Rolls, was obtained by Contrivance and Male Order which 


Practice; and it was never determined, that an Appear- — 
ance would falve a Defect of that Sort. Now with regard ance was ob- 
to Hacket, there has been ſuch a Contrivance and Male Wined dy 


Male Prae- 


Practice proceeding from him in the preſent Cate. For tice, the 
Hacker, has ſworn, that he was informed, and believed, Mane 


9 will not 


that the Defendants withdrew themtelves, in order to a- fave the Er- 


void the Proceis of this Conrt, but has not {worn by N 
whom he received this Information. And was it once al- Where an 
lowed that it ſhould be ſufficient to make an Affidavit in 8 
{uch a general Manner es is done in the preſent Cafe, the Statute of 
Act would be of the molt dangerous Contequence that is N 
poſſible. It appears too, that Hacket has fworn this Affi- to be ob- 
davit without any real Foundation. Ile Confequence 7 
1 5 | . of vance. 

Tis not 


ſufficient to be ſworn by the Affidavit, that the Party making it was informed and believes, that 


the Defendants withdrew themſelves, in order to avoid being ſerved with the Proceſs of this Court. 


But it muſt be fet torth by whom the Parties received ſuch Information. | 

An Order was obtained by Contrivance upon the Statute of 5 Geo. 2. the Defendant appeared to 
the Bill; and on Application to the Court, they ſet aſide the Order; the Appearance to the Bill 
mult be ſet aſide likewiſe. 


Where a Solicitor ſhall be committed for obtaining an Order in an undue Manner upon the Sta- 
tute of 5 Geo. 2. | 


Oded whe ny we PEI Are. 


— — — * — ren 1 a r D 3 — 33 3 r 2 DEER 1 —— 
r 2 e 4 
e ns _ * a " : 99 FRI STEEN yo 0a _—_ 
pine $24 r 2 * 1 £ — 4 SY s * r 1 
—— EISES \. — — — — 1 — er” . „ K 9— r APE. EIN Go ia nr rr Es "ur * Gd 
8 25 Me 8 312 F * 3 n : — — 1 7 * * = — . 

" © — 2 5 ſe We — P —_— * — — — 7 = EATS alt. > ö —— 3 
ET ⁵˙ . .. n — — — b = * — — . 7—˖r LIEIS — _ 
— 8 * — * e r — — 92 — = >< - 4 "WJ 1 a ; — nc ner ry CIOS 1 — * 932 8 — Fr 
- 5 eee eee 7 x de 8 ä — — nn Du ET Ing 2 . — £ — ra < — - - — — N | 5 - 2 

- — — bY es o 5 5 3s, wy Ks — 
— — — — — — 2 —. — — I ey ay $3 £ -& * < 2 . 
— == vat =_ 122 2 r 2 7 1 — „ th OT l p _ = 
rr: 5 — . ets ee _ ” 8 g * 
Po er, IP, * 22 : — 
; 85 — 12 
7 


—— ' r * = 7 
e APY 2 n — 
5 * * * ”m + — — I © 5 
- — 1 ys. ig 
— 1 3 — e . 
= ok n r 4 


— 1 e = — — — — — 
gag "ug. F  ————— 


i 
: 
| 
= 


— — — ũmm fee os 7 6 IO OE 2 £0 AN 
r — 3 —— — — fans 


404 


De Term. o Hil 1741. 


April 6. 


cc 


of theſe Things i is, that the Appearance of John muſt be 


ſet aſide, and Hacket muſt be committed. With regard to 


all the Defendants, the Order that has been obtained at 
the Rolls muſt be fer alide. And ſo his Lordſhip was 
pleaſed to decree accordingly. * 


Caſes determined at the Seals 
before Eaſter Term 1 741. 


Moor and m—_—_ 


Bill had been filed on . Behalf of Sophia Moor an 
Infant, in order that an Account might be taken of 
the Eſtate which ſhe was intitled to. 


During the Pendency of tha Bill Fohn Peck of Watford in 
Har fordſbire married her, without the Conſent of her 
Guardian, or without the Leave of this Court. Greenhill 
was her Guardian, was well known in the Pariſh to be 


ſuch, and ſhe lived with him as his Ward at Warford be- 


fore mentioned. 


The Marriage being thus had, Orcenbill kf) this 


Matter to the Court upon a 38 which came on to be 


heard about a Fortnight ago. When this Petition came on 


John the Husband was order'd to attend. Upon that At- 


tendance he made an Affidavit in Court, © That he went 
& to Doctors Commons in order to get a Licence, and that 
when he was there, a Perſon who was Clerk to Dethick, 
an Officer in Doctors Commons, came out to him, od 
carried him to Dethick ; when he came before Detbick, be 


cc 


(0 


(e 


„ {wore that Det hick 1 him, Whether the Woman, 


ce 


whom he was going to be red to, was of Age? He 

{wore, that the Aniwer that he ks him was, that he 
* could not tell, and thereupon Dethick replied, they ſhe 
3 5 may 


In Curia Cancellarie. 


N « may be of Ape, and accordingly filled up bil Licence 
This Fact being {worn upon Dethick, Lord Chancellor made 
an Order that Pet hic ſhould attend; and at the ſame 
Time directed that Yewbank ſhould attend together with 
John Peck of Pinner in the County of Middleſex, and Anne 
his Wife ; and likewiſe Mr. Charles, who was the Clergy- 
man that married them. Theſe ſeveral* Perſons now àt⸗ 
tending, the Fact, with regard to each of them, appear'd 
in the Manner following. As to Yewbank he was an Inn- 
keeper, and lived in the ſame Town where Sophia reſided 
with her Guardian. He owned by his Affidavit, that 
he had heard ſhe reſided in the Houſe of Greenhill, but 
never heard that ſhe was a Ward of this Court. He 
aſſiſted in conducting her out of Greenhills Houſe, and 
gave her away. As to John Peck of Pinner he was a Rela- 
tion of John the Husband. John the Husband, together 
with Sophia, came to his Houle, and told him, They had 
an Intention of being married together by Mr. Charles in 
that Church. Mr. Charles was not then at Pinner, but was 
at Warford, where he was Uſher of a School; thereupon 
John Peck of Pinner went, with the Reſt of chem „ to Mat- 
ford, in order to find Mr. Charles. | Before they got to 
Watford Mr. Charles was come to Pinner; thereupon they 
. return'd to Pinner. John the Husband, together with So- 
phia, lay at the Houle of Fohn Peck of Pinner that Night, 
and the next Morning they were married. John Peck of 
Pinner did not know who Sophia was, and was only 
told, that ſhe boarded at Greenhills. As to Anne, the Fact 
was nothing but this, that when Mr. Charles came to Pin- 
ner the told him, that the Reſt of the Company were 
gone after him to Watford, to deſire him to marry the 
Perſons abovementioned ; and that when the Company 
returned ſhe provided Accommodations for them that 
Evening. As to Mr. Charles, the Fact was in this Man- 
ner; John the Husband, together with Sophia, came to him, 
and defired him to marry them. Sophia was dreſs d in a 
mean Apparel, and he knew nothing of her. The Licence 
Was # produced to him, and it was in this Form; it im- 
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powered the Parties to be married at Buſhy Watford or Al- 
 denbam, and then a Blank was fill'd up with Dots, at ſome 


Diſtance one from another. When the Licence was pro- 
duced to him, he inſerted theſe Words in it after the Word 


Aldenham, or Pinner in the County of Middleſex. There 


were other Blanks in the Licence, but thoſe were fill'd up 
by drawing a Line through. the blank Places. The Excule 
that he made for inſerting theſe Words in the Licence was, 
that he ſwore, that by that Blank being, only filled up in 
ſuch a Manner he believed it was the Intention of the Per- 
ſons granting the Licence, that it might be fll'd up with 
the Name of any other Pariſh, where the Parties ſhould be 
married; and that it was frequent for Clergymen to fill up 
ſuch Blanks in theſe Licences in that Manner. After he 
had filled up the Licence he married the Parties, and recei- 
ved a Guinea for what he did. As to Dethick, the Charge 
upon him was to the Purport before ſet forth. The An- 


ſwer that he gave to the Charge was this. He admitted 


that he asked John the Husband, Whether Sophia was of 


Age? He ſwore, That Joby anſwer'd him, that by her 
Looks the ſeemed to him to be about Twenty-four, and 


thereupon he replied, then ſhe may be of Age. This 


. Affidavit of Dethick was confirmed by the Affidavit of two 
other Perſons. | 55 


Lord Chancellor ſaid his Opinion was, that Tewbank muſt 
be committed, but that the other Perlons who now 


attended ought to be diſcharged. He ſaid the proper Que- 
tion for his Confideration was, How far the ſeveral Per- 


ſons before mention'd have been criminally concern'd in 


alſliſting in this Marriage, ſo as to incur a Contempt of this 
Court. For whatever other Offences the Parties may have 


been guilty of, either againſt the Statute Law, or the Law 


of the Eccleſiaſtical Courts, thoſe are Offences which can 
only be puniſhable in other Places. The firſt Perſon whoſe 


Cate is proper to be conſider d is TYewbank ; it is ſworn, 


That he was an Inhabitant of Watford, where the Parties 


contracting this Marriage lived. He kept a publick Inn 
I . in 


| 
! 


X. — 8 1 
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in that Town,. and as it was generally known there that 
Greenhill was Guardian to the young Lady, it cannot be 
ſuppoſed but that he underſtood the ſame ; and by his 
Affidavit he owns, that he had heard lhe reſided in — 
the Houſe of Greenhill as his Ward. He was a Party * 1768 
in the Contrivance of carrying her away, for he went, Lil 
with her from Watford to Pinner, and there he gave her 

away. "Tis indeed true, that the giving a Perſon 'Tisindeed = 
away is not a Thing eſſential to a Marriage, but it is a Ges 
Cuſtom that is uſually practiſed. If Greenhill had been a fon away is | 
Teſtamentary Guardian, or Guardian in Socage, the 1 
giving her away would have been {uch an Ack for which Marriage, 


— 24% 6 ON apr tt ; f je but tis a Cu- 14 
Greenhill might have maintained againſt him a Mit of Na- flom uſually wi 
wiſhment of Ward. Tewbank was ſo deeply concerned in this erved. mm 
Affair, that the only Matter of Doubt with regard to him The Giving 


away in 


is, Whether it is neceſſary that he ſhould have actual Know- Marriage a 


ledge that the young Lady was a Ward of this Court. Kei 2 
But it has been ſo often determined, that that is not neceſ- which a 
ſary, that no Queſtion can be made concerning it. The N = 1 
Pendency of a Bill gives Notice to all the World. The Teſtamenta- | 1 
next Perſons whole Caſe is proper to be conſidered, are 8 
John Peck of Pinner and Anne his Wife. Tis indeed true, tain a Writ 
that they knew of the Marriage before it was had, and the 2 


ment of 


Intention that there was to complete it, but they were no Ward. 


Parties to the Contrivance of the Marriage; and 'tis not * 


barely the having ſome Part in the Tranſactions relating to i ee, 


a Marriage that will make Perſons to be guilty of a Con- Chancery re. 
| lating to an 


tempt of this Court, but they mult be in ſome manner Infants E- 
Parties to the Contrivance, to ſhew that they are in ſome te, wil ſo 


far give No- 


Degree criminal. Theſe two Perſons were Relations to tice to all the 


| | 5 | 5 2 9 World of the 
John the Husband; they gave them ſome Proviſions when nnen be- 


they came to their Houle, and let them lodge with them. ing Ward Wl. 
It is ſworn, That they did not know who Sophia Was, that the Per- (wy 


and that they were only told the lodged at the Houſe ſons who are 
of Greenlill. The next Perſon whale Caſe comes to de Nazar 


the Marriage 

of ſuch In- 

| fant without 

f ö the Leave of the Court, will be guilty of a Contempt. 
'Tis not barely the having ſome Part in the Tranſaction relating to a Marriage, that will make 

Perſons to be guilty of a Contempt of this Court, but they muſt be in ſomg manner Parties to the 

Contrivance, to ſhew that they are in ſome Degree criminal, | 5 | 


* 
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be conſider d is Mr. Charles. It is very ſurpriſing, that con- 
ſidering the Canons have laid down fuch particular Rules 

N in relation to Marriages by Licence, that Clergymen ſhould 
The Clery, be ſo very careleſs in obſerving them. The Clergy, and 


the Olly likewiſe the Officers of the Eccleſiaſtical Court, are bound 
dated by-the Canons of 1603, though the Laity are not; and 
Court, are yet in theſe Reſpects they frequently act in direct Contra- 
bur , diction to them. His Lordſhip ſaid, that he did not mean 


ol 160g, the in thoſe Inſtances where they are aſliſting in clandeſtine 
the Laity are 


et Marriages, for there they are puniſhable by the Statute Law ; 

but the Inſtances that he meant was of Marriages under a 
The bad Ca- Licence. The ſixty- ſecond Canon is in theſe Words, No 
non in 1603 % . — Pr. | 3 
requires, no Miniſter „ Upon Pain of Suſpenſion per triennium ipſo 
Clerzyman © facto, ſhall celebrate Matrimony between any Perſons 


ſhall marry 


any Perſons * ithout a Faculty Or Licence oranted by {ome of the 
but in the Pa- c | 


Oh * Perſons in theſe our Conftitutions expreſſed, except the 
where one of C Banns of Matrimony have been firſt publiſhed three ſeveral 


thoſe Perſons c 
dwells, 


Sundays or Holy Days, in the Time of Divine Service, in 
* the Pariſh Churches and Chapels where the ſaid Parties 
dell, according to the Book of Common Prayer. Neither 
“ ſhall any Miniſter, upon the like Pain, under any Pre- 
* tence whatſoever, join any Perſons, ſo licenſed, in Mar- 
„ riage, at any unſeaſonable Times, but only between 
the Hours of Eight and Twelve in the Forenoon, nor 
„in any private Place, but either in the ſaid Churches or 
„ Chapels where one of them dwelleth, and likewiſe in 
„Divine Service, nor when Banns are thrice asked (and 
& no Licence in that Reſpect neceſſary) before the Pa- 
« rents or Governors of the Parties to be married, being 
“ under the Age of Twenty-one, {hall either perſonally, 
“or by ſufficient Teſtimony, ſignify to him their Con- 
« ſents given to the ſaid Marriage.” So that the expreſs 
Words of this Canon require, that no Clergyman ſhall 
marry any Perſons but in the Pariſh Church where one of 
thoſe Perſons dwells. The Hundred and ſecond Canon 
is in theſe Words; © The Security mentioned ſhall con- 
* tain theſe Conditions; Firft, That at the Time of grant- 
ing every ſuch Licence there is not any Impediment of 
I al 7 (5. 


Led - — 
* 


=. 
* Precontradt, Conſanguinity, Affinity, or other lawful 

© Cauſe to hinder the {aid Marriage. Secondly, That 

* there is not any Controverſy or Suit depending in any 
Court, before any Eccleſiaſtical Judge, touching any 
Contract or Marriage of either of the ſaid Parties with 

„ any other. Thirdly, That they have obtained thereun- 

< to the expreſs Conſent of their Parents, if they be 

living, or otherwiſe of their Guardians or Governors. 

« Lafily, That they ſhall celebrate the ſaid Matrimony 
„ publickly in the Pariſh Church or Chapel where one of 
them dwelleth, and in no other Place, and that be- 

*. tween the Hours of Eight and Twelve in the Fore- 

© noon.” This Canon likewiſe requires the ſame Thing 

with the former, that the Marriage ſhould be in the Pa- 

riſh Church which one of the Parties belongs to. The 
Hundred and third Canon is in theſe Words; For the 

<« avoiding of all Fraud and Colluſion in the obtaining of 

« ſuch Licences and Diſpenſations, we further conſtitute 

“ and appoint, that before any Licence for the Celebra- 
tion of Matrimony, without Publication of Banns be had 

or granted, it ſhall appear to the Judge by the Oaths of 

4 two ſufficient Witneſſes, one of them to be known 
either to the Judge himſelf, or to ſome other Perſon of 
good Reputation then preſent, and known likewiſe to 

* the ſaid Judge, that the expreſs Conſent of the Parents 

« or Parent, if one be dead, or Guardians or Guardian 

« of the Parties, is thereunto had and obtained. And 
furthermore, that one of the Parties perſonally {wears 
eth, that he believeth there is no Let or Impediment 

„ of Precontract, Kindred or Alliance, or of any other 

* lawful Cauſe whatſoever, nor any Suit commenced in 

* any Eccleſiaſtical Court, to bar or hinder the Proceed» 
ing of the ſaid Matrimony, according to the Tenor of —_ 
© the aforeſaid Licence.“ This Canon requires, that be- Tbe 1030 
fore any Licence ſhall be granted two Perſons {hall make ee 
: 7M Oath, fcc 
be granted two Perſons ſhall make Oath, that the expreſs Conſerit of the Parents, or ry pes 


be dead, or Guardians or Guardian of the Parties, is thereunto had and obtained; but accordi! & 
to the Practice of making out Licences nothing of this is obſerved. | ; 


In Curia Cancellaric. 
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Oath, that the expreſs Conſent of the Parents, or Patent; af 
one be dead, or Guardians or Guardian of the Parties, 
is thereunto had and obtained; but according to the 
Practice of making out Licences nothing of this. is obler- 
ved. It is a ftrange Thing to conſider, that the Eccle- 
ſiaſtical Courts ſhould get into a Practice ſo diametrically 
oppolite to the expreſs Words of Canons. One would 
think that this Practice of making out Licences contrary 
to the Canons, proceeded from a Notion, that a Metropo- 
'Tis indeed litan might diſpenſe with the Canons. And 'tis indeed 


true, that the — 
Kinzcandif- true, that the King can di 3 with them, but the Me- 


pens with tropolitan cannot. ich Reaſon, when there has 
but the Me- been Diſpenſations 2 his Sort made by the Metropolitan, 
tropolitan they have always been confirm'd by the Crown. His 
Lordſhip ſaid, that he took Notice of thele Things in or- 
der to ſhew, that the Clergy, and the Officers of the Ec- 
cleſiaſtical Court, act frequently in theſe Caſes in direct 
Oppoſition to the Canon. And if Mr. Charles has done 
any Thing wrong by marrying theſe Perſons in a Pariſh 
Church which neither of them belonged to, he is to be pu- 
niſhed for it in the Eccleſiaſtical Court, and not in this 
Court. The only Queſtion which this Court can conſider 
with regard to him is, whether what he has done is a Con- 
Clergyman tempt of this Court or not. The material Charge upon 
marries two him is, that after the Word Aldenham he has inſerted in 


Perſons 


whereof one the Licence, or Pinner in the County of Middleſex. The 
he dh a Queſtion is, whether this is ſuch an Offence that this 
bow far he Court can take Notice of; or more properly, whether by 
Dk fe doing this the Court can conſider him as a Party to the 


Contemptby Contrivance ; and his Lordſhip's s Opinion was, that the 


Liens. Court could do neither of theſe Things i in the preſent Cale, 


It is uſual for It has been ſworn by Mr. Charles, that in theſe Licences 


Clergymen tis uſual for Clergymen to inſert the Name of the Pariſh- 


to inſert the 
Namesof Pa. Church which the Parties are married in. And his Lord- 


riſhes where 


dna {hip ſaid, he believed that what was ſworn in this Reſpect 
are married, Was the Truth. The Blanks in this Licence after 7 


even in n 


Marriage | Wor d 
Licences wherein the Blanks are filled up 


When a Blank is only filled up with — at ſome Pa one from another, how far Parſons 
may be allowed to inſert Words in the blank Places, 


<4 


bn Carla Canceltarie. 4a 
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Word Aldenbans are only filled up with Dots at a Diſtance 
one from another; this in ſome Meaſure ſhews the Inten- 
tion of the Eccleſiaſtical Court, that Clergymen ſhould have 
a Power to fill up thoſe Spaces with the Name of any other 
Pariſh where the Parties ſhould happen to be married. It It is well 


, that 
is well known, that Licences to marry, with none of Fon = 


the Blanks filled up, are often left with Clergymen, and mary with 


{ th 
they are intruſted to fill up all thoſe Blanks as they ſhall ſee Blanks filled 
convenient. This is a "3,088 Evidence, that even in thoſe 2 8 
Licences where the Blanks are a good deal fill'd up, a Pri- Ciereymen, 


 vilege of this Sort of inſerting another Pariſh, where the e = a 
Parties happen to be married, is permitted. In the preſent fil up all 


Caſe, the Reward which Mr. Charles received was à very ts they tall 
recklerats one, and affords Reaſon to believe, that he did ſee conve- 


not think he was running any Riſque of incurring a Con- 8885 
tempt of this Court. On the laſt Day of Petitions there 

was another Caſe ſomething of this Nature, wherein Mr. 

Hughes, who was the Clergyman that married the Parties, 

was ordered to attend; but there his Lordſhip ſaid he did How far an 


not think it reaſonable to commit Mr. Hughes ; nor did he 95 Le. 
think it reaſonable in the preſent Cale to commit Mr. aftical Court 


Charles. As to Dethick, he ſeems to have clear d himſelf b cri. 


cur a Con- 


of the Charge that was againſt him. He admits his asking un by 
making out 
John the Husband, whether the Perſon he was going to the Licence, 


marry was of Age. But he ſwears that the Anſwer that under which 


a Ward of 
was made him was, that by her Looks ſhe ſeemed to be the Court is 


about Twenty-four. As this Anſwer was made him, it 935" 


without the 
was a pretty natural Reply for him to make, then ſhe may Leave of it. 


be of Age. This Affidavit of Dethick is confirmed by the 
Aſhdavit of two other Pertons. And ſo his n Was 
pleaſed to order accordingly. 


Smith 
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rite. = Smith and The Duke of Chandss. 


IN 1704 the Patentees of the Aulnage Duties made a 
Leaſe thereof to Sir John Smith, Hayes and Arthur Moor, in 
Truſt for the Leſſees and Mary Stephens and Benjamin Hoskins 
Stiles, rendering the Rent of 3 138 J. per Ann. On the 
Day following this Leaſe the Leſſees enter d into Ar- 
ticles with Mary Stephens and Benjamin HosKkins | Stiles, 
wherein amongſt other Things the Agreement was to the 
following Effect. One of the Articles \ was, That Books 
© be ably and juſtly kept of all the Receipts and Pay- 
« ments, and other Matters relating to the ſaid Farm, and 
that the ſaid Accounts be yearly made up and adjuſted 
within three Months after Lady-Day, and that the Pro- 
« firs ariſing by the ſaid Farm (the aforeſaid Rent, and 
e other neceſſary Charges being firſt deducted) ſhall be 
< then, or oftner, divided amongſt the ſeveral Perſons in- 
© tereſted therein, according to their ſeveral Shares, and 

4 in caſe of Lal the fame thatl be paid and born by the 
parties, their Executors, Adminiſtrators and Aſſigns, 
« according to their reſpective Shares. That a Treaſurer 
4 ſhould be appointed within one Month after the Com- 
* mencement of the Leaſe; that he ſhould receive all 
* Sums of Money ariſing by the Farm, and that he ſhould 
pay the ſame according to the Direction of the Leflees, 
or the major Part of them, or the major Part of thoſe 
* that ſhould act as Managers.” In purſuance of theſe 
Articles Blake was appointed Treaſurer. In 171 4 Arthur 
Moor aſſign'd his Intereſt in this Leaſe to Malcot, in Truſt 
for the Duke of Chandos. By Blake's Books of Accounts 
he had made an Entry, that on Lady-Day 1723 there was 

due to Sir John Smith 7 l. 7. d. To Mary Stephens 193 . 
6 5. 3. To Hayes 1561. 9 5. 3. In November 1724 
the” Leaſe expired. After the Expiration of this Leaſe 
Blake made an Entry in his Books to the following Effect. 

In the Ledger Nov. 26. 17243 wherein the Debror's - 
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los Side of Walcot's Account was enter'd, there were theſe 


„ Words; The 2 9th of Sept. 172 5. To ditto, paid James 
&* Blake for eleven Years 5 50 I. And an Entry in the 
_ * ſame Book, under the Title of Caſh of the Partnerſhip, 
« was: in kheſe Words, 172 5 by Humphry Malcot, Eſq; 
5501,” If theſe Entries had been true, Malcot, and con- 
Coil the Duke, as he is the Ceſtuy que truſt, mult have 
been over paid 295 J. In 1726 Sir John Smith died, and 
appointed his Son, who was the preſent Sir John Smith, his 
Executor. Hayes died likewile, and made Blake his Exe- 
cutor. 


4 


(c 


— 


In 1727 the Patentees brought a Bill rl the beten 


Sir John Smith, as Executor of the late Sir John; againſt 
Blake, as Executor of Hayes; againſt Arthur Moor, the 
Duke of Chandos, Walcot, Mary Stephens, and Benjamin 
| Hoskins Stiles, in order to be pe 22 2161. 145. which was 


in Arrear for Rent. 


Ml . 


In 1730 Arthur Moor died, n Meeſe and Robert Moor | 


his Executors. 


In 1731 the Cauſe was heard at the Rolls, and a Decree 


was made, that Sir ohn Smith and Blake ſhould pay to the 


Patentees the 2216 J. 14s. and that in Cafe either Sir 
John or Blake ſhould pay to the Patentees more than their 
Proportion of the Money, they ſhould be at Liberty to pro- 
ſecute the Decree againſt the other Defendants. 


In 1732 an Appeal was had from this Decree, as it 


was affirmed with this Addition, namely, without Preju- 


dice nevertheleſs to any Remedy that any of the Defen- 


dants might have againſt each other, or the Repreſentatives 


of Arthur Moor, for their Contribution towards what 
| ſhould: be paid, purſuant to the ſaid Decree. Benjamin 


Hoskins Sites died; and "Francis Hoskins Eyles Stiles became 


his Repreſentative. In 1733 Blake died inſolvent, and 


oy became his Adminiſtrator. On the Death of Blake 
Lord 


5 N 


| Lord Dar ak Out 1 De bonis aon ch 
the Will annexed of Hayes. The preſent Sir John Smith 


paid the 2216 J. 145, according to the former Decree; 


and thereupon in Fuly in the ſame Year 1733. he 
| broug ht his Bill againſt the Duke of Chandos, Walcot, Lord 
| 3 Mary Stephens, Francis Hoskins Eyles Stiles, Hand- 
: ford, and againſt the Repreſentatives of Arthur Moor, 


praying amongſt other Things, that the Defendants might 


contribute their Proportion towards the Money that be 


had paid 1 in Purſuance of the former Decree, 


In 1737 this Cauſe came to be heard before Lord Chans 
cellor. The Decree amongſt other Things directed, that it 
ſhould be referr'd to the Maſter to take an Account be- 
tween the Plaintiff and all the Defendants, except the Re- . 
preſentatives of Arthur, of all the Dealings and Tranſac- 
tions between them and the Perſons they repreſent upon 


the Foot of the Articles of 1704, and that the Maſter 


ſhould likewiſe take an Account between the Repreſenta- 


tive of Blake and all the other Parties, except the Repreſen - 


tatives of Arthur, of what came to his Hands as 3 


In 1736 Mary Stephens filed ber Bill againſt all the Par- 


ties before · mentioned, ſetting forth a prior Leaſe of the 
Aulnage Duty, dated in Decemb. 1694, "gh to Sir John 
Smith, Hayes and Arthur Moor, in Truſt for the Leſſees, and 


| Anthony Stephens, who was the Husband of Mary, and 


min Hoskins Stiles, that in Purſuance of this Leaſe A 
were entered into on the 28th of March 1695 between 


the ſeveral Parties intereſted in that Leaſe ; and there- 
upon, amongſt other Things, prayed that an Account might 
be taken of what was due to her. 


| | This Cauſe came to 10 heard before 1 chancellor 


in 1739; the Decree amongſt other Things provided, 
that in the Account directed to be taken by the Decree of 


1737, each of the Parties to that Account ſhould reſpec- 
tively ſtand charg'd with any Balance or Sum of 


which remained in their Hands, or in the Hands of any of 
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in — they repreſent, more than their owns: — "i 
the Profits of the Partnerſhip, under the Articles of the 
28th of March 1695, which was, or were carried over in- 
to the Books of the Partnerſhip, which commenced under 
the Articles of the 1 2th of May 1704; and if any of ſuch 
Partners ſhould appear to have been Creditors for any Sum 
or Sums of Money, under the Articles of the 28th of 
March 1695, which were carried over into the Books of 
the new Partnerſhip, they were to have an Allowance of 
ſuch Sums in the Accounts 


fn 1740 tht Maſter made his Report, and thereby the 
Maſter charg'd the Duke of Chandos with the Item of 5 50. 

| before-mentioned ; and likewiſe the Maſter among other 
Things certified, that there was annually placed to the Credit 
of each Partner reſpectirely an equal Dividend of Profits ari- 
ſing from the Partnerſhip, and that at the Death of Blake 

there remained due on Account of the Dividend of Profits, 
which had been allotted to Lady-day 1723, and for Ma- 
nagement the following Sums, namely, to the late Sir John 
Smith 7 l. 74. to Mary Stephens 1931. 6s. ; to Hayes 

1561. 9s. . For all which Sums the Maſter was of Opi- 
nion, that theſc reſpective Parties ſhould be conſidered as 
Creditors of Blake, and not of the Partnerſhip. 


To this Report Exceptions came now on to be argued. 
One of them was, that the Maſter ought not to 1 55 
charg d the Duke with the Item of the 550 1. before- men- 
tioned. Another of them was, that the Maſter was not 
warranted in being of Opinion, that Mr. Stephens and the 
other Parties laſt mentioned ought to be conſidered as Cre- 
ditors of Blake, and not of the Partnerſhip. With regard 
to both thefe Exceptions, his Lord{hip's Opinion was, they 
ought to be allowed. As to the firſt of them, he ſaid it 
was very true, that there was ſome Obſcurity which aroſe | 
from the Manner of making the Decree in 1737. For if 
this Queſtion 1 in Relation to the 550 l. had then been at- 
tended to, the Decree wonld have been made in another 
13 _ Manner. 
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Manner. And if it kad been mention'd, that Walcot was 
barely a Truſtee, the Account might have been directed 
to have been taken meerly between the Duke and the other 


| Parties intereſted in that Account, and Walcot not involv d 
When a 


When in that Account. Whereas according to the Decree, as it 
Truſtee is 


decreed to now ſtands, Walcot is ordered to account as well as the 
account, he 


en no be Other Parties. The Contequence of which has been, that 


allowd to the Duke has been depriv'd of the Teſtimony of Malcot; ; 


be examined 


* Wines but if his Depoſition had been allow'd to be read, it 
inthat Cauſe. would have put an End to the Queſtion eaſily in Favour of 
| the Duke, and ſhewn that he could not with any Colour 
have been charg'd with this Money. But as the Decree 
ſtands, his Lordſhip {aid he had given his Opinion, that 
Walcot was not a competent Witneſs; and that it is which 
has occaſioned the preſent Difficulty. However this De- 
cdree muſt now be taken as it is; and the Court mult give 
ſiuch an Opinion as ariſes from the Evidence of the Entries 
in the Books of Blake and the other Circumſtances of the 
Caſe; now his Lordſhip ſaid, that this Queſtion in Rela- 
tion to the 550 J. came only to be material, by Reaſon of 

the Infolvency of Blake. For if Blake had been ſolvent, ſo 

that a Satisfaction for this Money could have been had out 

of his Eſtate, there would have been no Occaſion to have 
made this Queſtion, whether Blake had a Right to retain 

this Money to himſelf, or not. Conſider then how the Caſe 

ſtands. Blake was a Treaſurer of the Partners, for which 
Reaſon undoubtedly, as between the Partners, the Entries 
in the Books are proper Evidence. But in the preſent 
_ Cale, the Entries in Queſtion have no immediate Regard 
to the Partners, they do not import an actual Payment of 

the Money to Welcot : ; for the Entries are in this Manner 
In the Ledger, Nov. 26, 1724, wherein the Debtor's 
Side of Malcot's Account is meal. there are theſe Words; 
The 2 9th of Septemb. 1725, To ditto, paid James Blake for 

eleven Years 550 J. and an Entry in the ſame Book, un- 
der the Title Caſh of the Partnerſhip, is in theſe Words; | 
1725, by Humphry Walcot Eſq; 5501. So that theſe En- 
tries implied no more than a Retainer of ſo much Money 


I to 
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to to Fm 4s againll IWalcot Conſider then the N: ature of | 
the Objection, it has been {aid on the Part of the Plaintiff, 


that thele Books are general Evidence; and 'tis indeed true, When the 


that if theſe Entries had imported a Payme nt to any of the 


Entries in 4 


Book kept by 


Parties, the Objection might have been of ſome Sort of a Treafurer 


Weight. But here the great Difhculty is, that the Entries 


meerly im- 


port a Re- 


meerly 3 import a Retainer to the Treaſurer himſelf. And megan 


his Lordſhip ſaid, he knew. no Cafe wherein the Court had . hi 


gone ſo far as to Mow an Entry in a Treaſurer's Book to be bis own Be. 


Evidence for ſuch a Purpoſe as that. The Objection to 


ſhall not be 


allowing the Entries in theſe Books to be Evidence for nb Dom 10 


ſuch a Purpoſe as this, is greatly ſtrengthned from the Þ: 
Conſideration, that the Entries were RET: at ſo conſidera- 
ble a Diſtance of Time after the Partnerſhip determined. 
And beſides, this Treaſurer thinks fit, in a lumping Arti- 
cle, to make a Charge for himſelf of eleven Years Salary 
together, at the Rate of 50 J. per Ann. But then it has 
been ſaid, that in Cafe this Article mould be ſtruck off, 
there is a conſiderable Sum of Money due from Blake to 

the Duke of Chandos, that Blake lived till the Year 1733, 
and that it is very extraordinary, that from the Time 
wherein the Partnerſhip determined to the Death of Blake, 
neither the Duke nor IValcot did ever appear to have made 
one Demand upon Blake ; but then on the other Hand it 
is very obſervable, that if this Entry was true, Malcot 
muſt have been overpaid 265 l Blake mult have been in- 
ticled to that Money; and as he was an inſolvent Man, it 
is more extraordinary, that not one Demand was made 
upon the Duke or Walcot, in order to have that Money re- 
funded. It has been ſaid, that Malcot reſided in the 
Country, and therefore that there is a reaſonable Preſump- 
tion to imagine, that Malcot might undertake that Blake 
be allowed a reatonable Recompence for taking Care of the 
Intereſt belonging to the Duke. And it is indeed true, that 
that is a Circumſtance which does deſerve {ome regard to 
be paid to it. But then how could Blake attend and do the 
Buſineſs for Walcot ? His Lordſhip ſaid, he could not ſee 
what this Allowance could be 8 for. It has been 


TS © LO . urged, 
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urged, that Blake had the like Allowance from Hayes. But 
whatever might have been the Inducements for that, the 
Argument is not concluſive, that fuck an Allowance ought 
to be as againſt the Duke. Upon the whole Matter with 
regard to this Exception, his Lordſhip ſaid, that he did 
not think that there was ſufficient Evidence laid before him 
from which he could charge the Duke with this Sum of 


5 Money. He ſaid the proper Thing to have been done 


0 


would have been to have directed an Iſſue to have tried 
this Matter, in Caſe the directing ſuch Iſſue would any 
Ways have anſwered the Expence of it. But as it was not 

likely to do ſo, the right Way is to diſallow this Charge 
at once; and ſo his Lordſhip ditallow'd it accordingly, 


With regard to the ſecond Exception, his Lordſhip taid, 


that the Maſter had not purſued the Meaning of the Arti- 


cles of 1704, under which the Partnerſhip was founded. 


The fixth Clauſe in the Articles directs, © that Books be fair- 


Aly and juſtly kept of all the Receipts and Payments, and 
other Matters relating to the {aid Farm, and that the fai4 
Accounts be yearly made up and adjuſted within three 
Months after Lady-day, and that the Profits arifing by the 
{aid Farm (the aforeſaid Rent and other neceſſary Charges 
being firſt deducted) fhall be then or oftner divided a- 
“ moneſt the ſeveral Perſons intereſted therein according to 
their {everal Shares; and in Cale of a Lots, the fame ſhall 
ebe paid and born by the Parties, their Executors, Admini- | 
4 ſtrators and Aſſigns, according to their refpeQive Shares.” 
The ſeventh Clauſe thews this more expreſly. For that 
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direds © that a Treaſurer ſhould be appointed within a 


cc 


Month after the Commencement of the Leaſe, for the Re- 

s geipt of all Sums of Money ariſing by the ſaid Farm, or 
* any Way relating thereunto, and for Payment of the ſame, 
by Direction of the {aid Parties, or the major Part of them, 
* or the major Part of the Managers; ſo that the fixth Ar- 
tacle directs, that Accounts {hall annually be made up 
within three Months after Lady-day ; and the ſeventh Ar- 
ticle directs, that the Treaſurer ſhall pay the Money that 
Mall be due to the Partners, not ad libitum, but according 
4 3 to 
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to the Direction of the Partners, or the major Part of 
them, or the major Part of the Managers ; ; ſo that it has 
been truly faid, that the Majority of the Partners, or of 
the Managers, "mult direct the Dividend before any Thing 

can · be paid out. But contrary to the Intent of theſe Arc. 
ticles, here has never been an Account made up in any one 

Year, nor have the Majority of the Partners, or of the 
Managers, ever given a Direction concerning the Di- 
vidend, all of them from Time to Time having on!. 
received. of the Treaſurer Money upon Account. It How far « 


eneral Prac- 
has been urged, that this general Practice of the Part- tice, inconfi- 


ners amounts to an Evidence of their agreeing to wave ſtent 8 


Clauſe in Ar- 
this Clauſe in the Articles, but no ſuch Concluſion can e err 


be drawn. But then it has been urged, that by the Tranſ- e Gem 


| not amount 
actions that have been in the prevent Cafe, there is a rea- to be a Wa- 


ſonable Evidence to think, that by what was done the 70 


Wher 
particular Partners, who are made Creditors for the Sums Partner ſhall 


which have been mentioned, gave 4 new Credit for them 905 da 


to Blake, and therefore they can't now reſort to the Part- Credit to a- 


nerſhip Eſtate. In order to inforce this Objection ſeveral 5 


Caſes Ks been put; one of thoſe Cafes was this. Commiſſi- that Means 


to relinquiſh 
oners of Bankruptcy appoint a Dividend to be made of the hi, Remedy 


Bankrupt's Eſtate; a Creditor under the Committon neg- 3s againit the 


. tnerſhi 
lects to receive of the Aſſignees his Proportion of that Di- pong 2 


vidend ; the Afhgnees afterwards break, and run away with Commit- 
the Dividend that was in their Hands: the Creditor fhall oners of 


Bankruptcy 
not be allowed ro come upon the Bankrupt 5 Eſtate for appointa Di- 


that Money, but muſt take his Remedy againſt the Af- „dend to be 


made of the 
lienees as well as he can. But that Cate materially differs Bankrupr's 


Eftate. A 
from the pretent one, for there there was a Sum aſcertain- S 


ed by the Dividend, but here there is no Sum liquidated by der the Com- 
any Account at all That Caſe wholly depends upon the miſſion neg- 


lects to re- 


Deed of Diſtribution made by the Commiſſioners aſcer- <ive of | 


the Aſſignees 
taining the Dividend; for if no fuch Deed of Diſtriburion tis Proporti- 


had been made, the Creditor would have been allow'd to have 22 of that 


Dividend. 
come upon the Bankrupt 's Eſtate, and would not have been the Affgnces 


afterw: 2808 
confined en, 


runaway with the Dividend that was in hath Hands; the Creditor fhall not be allowed to come up- 
on the Bankrupt's Eſtate for that PAR > but muſt take his Remedy ag aioit the Aſſignecs as 


well as he can, 
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confined to have taken his Remedy 2painſt the Aflignces, 
Another Caſe has been cited of Part-Owners of Ships. 
e nar That Caſe was, Suppoſe there are ſeveral Part-Owners of 


Part-Own- Ships, and they make up an Account with the Maſter of 


ray nas the Veſſel; the Maſter afterwards fails and runs away with 


_— up an the Money which was in his Hands; one of the Part-Own- 
r thi ers ſhall not be allow'd to come againft the others to have a 


Maſter of the Contribution in the Loſs which has happen'd to him, and 
Veſlel; the 


Maſter after Mult reſort to his Remedy againſt the Maſter. But the 
wares tails  Reaton. of that Cale depends merely upon there being 


and runs a- 
way with the an Account made up with the Maſter ; for if no ſuch Ate : 


Money 
5 count had been made up it would have been otherwiſe. 


is Hands; one And ſo his Lordſhip Was plealed to order accordingly. 


bol the Part- 


Ownets ſhall not be allowed to come againſt the others to have a Contribution in the Loſs which 
has happened to him, and muſt reſort to his Remedy merely W the Maſter. 


ow. Batten and Whorewood 


IR Nicholas Waite made his Will, and thereby gave his 
Eſtate to his Daughters equally between them, but di- 
34 that in caſe 5 of them ſhould die unmarried, 
the Share of that Daughter ſo dying ſhould go to the Sur— 
vivors. At the Time of making his Will vir N icholas had 
three Daughters, Dorothy, Anne Fane, and Sir 
Nicholas died, and ſoon after his Death did. 0 that 
Dorothy and Anne Jane were the only Two that became in- 
titled to the Eſtate. The Eſtate was a large one, con- 
lifting of about 7001. per enn. in Land, and 30000 |, 
in Money. A great Part of the Money was kept in 
the Hands of Cox ard 2 who were Bankers, the 
Reſt of it conſiſted chiefly in publick Securities. In 
1720 they {old out a confdreble Part of the Stocks which 
belong'd to Sir Nicholas, and laid out that Money in the 
Purchaſe of a Quantity of South-Sea Stock. This appear'd 
by the Books of Cox and Cleeve; however the particuler 
Sums ariſing from the Sale of theſe Parcels: of Stock did not 
in the Whole appear exactly to tally with the Sum that 
4 Was 
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was laid out in the Purchaſe of the ab "RY That 
Purchaſe was made in their Joint- Names, but in 1726 they 
thought proper to make a Diviſion of it into two Moieties, 
and by that Means one of the Moieties was taken in the 
Name of Dorothy, the other in the Name of Anne Jane. 
This Diviſion they were adviſed to make, in order that the 

might more eaſily receive their reſpective Dividends. At 


Whorewood. Dorothy made her Will, and gave a Lega- 


lived with her. Of this Will ſhe made Anne POP Exe- 
cutrix. 


The preſent Bill was brought by Batten en Anne 
Fane and her Huſband, in order to have a Satisfaction for 
this Legacy. 


On the Hearing of this Caiiſe an POTS was direct- 


Dorothy at the Time of her Death. But by that Decree it 
was iel, that no Part of the Capital belonging to Sir 
Nicholas ſhould be conſidered as Part of her Eſtate, but 
that Anne Jane was intitled to it under the Clauſe of Sur- 
virorſhip before mentioned. 


titled to have a Satisfaction out of it for her Legacy) ? 


Lord Chancellor ſaid his g was, that it was not. 
He ſaid it manifeſtly appears, that the Stock was bought 
with the Produce of the Eſtate of Sir Nicholas. The Doubt 
made by the Plaintiff is, whether this Produce did not con- 
lift of Dividends 3s well as Principal, and conſequently 
whether Part even of the Purchaſe Money, of the Stock did 
not abſolutely belong to Dorothy. And tis indeed true, 


3 that 


tbe Time this Diviſion was made Anne Jane was married to 
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cy of 300 l. to Batten, who was 1 Maid-Servant that 


ed to be taken of the perſonal Eſtate which belonged to 


On Exceptions to the Maſter 8 Report the Queſtion now Whoſe per- 


ſonal Eſta 
was, Whether the Moiety of the South-Sea Stock, divided a Paine of - 


as before mentioned, {ſhould be conſidered as Part of the . 
prone Eſtate of Dorothy, ſo that the Plaintiff could be ins Part of. 
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that the Profits, ariſing from the Eſtate of Sir Nicholas pre- 
vious to the Death of either of the Parties before Marriage, 
are not ſubject to the Clauſe of Survivorſhip, as the Capi- 
tal of that Eſtate is. In 1720 the Purchaſe of this Stock 
was made, and it was made in their Joint-Names. It 
appears by the Books of Cox and Cleeve, that at the 
Time this Purchaſe was made they {old out ſeveral Parcels 
of other Stocks; and though thoſe Sums do not exactly 
tally with the Purchaſe Money of the Stock that was 
bought, yet if it was not for the ſubſequent Act that was 
done of making a Diviſion of the Stock between them, tis 
impoſſible to imagine that any Part of the Stock could now 
be conſidered as the ſeparate Property of Dorothy. After- 
wards indeed a Diviſion of this Stock was made, and that 
it is which makes the Difhculty in the preſent Queſtion. 
"Tis {worn by one of the Witneſſes, that he adviſed them 
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 HowtarVs- King this Diviſion. It has been objected on the Part of 


ney in ſome 


Relpect- may the Plaintiff, that Money has no Ear-Mark, and therefore 


OED upon that Account the Stock which has been purchaſed cane 
Mark. not be conſidered as Part of the Eſtate of Sir Nicholas. 
When an 


ww henan This Objection has been enforc'd by ſaying, that if an 


(cls Part of Executor ſells Part of a Teſtator's Eſtate, and converts the 
33 Money into Stock, a Creditor of the Teſtator ſhall not be 


Teſtator, and allowed to follow that Money into the Stock wherein it 
converts the 


Money into Was 0 converted, and conſider the Stock as Aﬀets in the 


Stock, how Hands of the Executor, but ſhall only be allowed to charge 
far the Cre- i 


ditors of the the Executor with a Devaſtavit ; and undoubtedly that is 


 Teſtatormay the general Rule, not only at Law, but in this Court 
be allowed to 


follow the likewiſe. But there are many Cales wherein that Rule does 
Stock into 


. Acne not hold in this Court, and the Creditor ſhall be allowed to 
| Money was follow the Stock ſpecifically. And if Stock belonging to a 


converted. _ Teſtator is given by his Will ſubject to a Contingency, 
longing to a : | | the 

Teſtator is | | NPE 
given by his Will ſubje& to a Contingency, the Court does not preſume that the Stock will always 


remain in the ſame Plight ; and if it is converted into other Stock, the Stock into which it is fo 
converted ſhall be ſubjec to the ſame Contingency. ee 


1 
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the Court ou not preſume that the Stock will always re- 

main in the ſame Plight. And if it is converted into other 

Stock, the Stock into "which it is ſo converted ſhall be fas 

ject to the fame Contingency ; and that ſeems to be 4 

good deal the Nature of the preſent Caſe. It has been When Stock 
laid, that from the Diviſion which the Parties made of this e ee 


two Perſons, 
Stock in 1726 an Evidence ariſes, that they intended to with an ex- 
depart from the Contingency mentioned in the Will of Sir e ee 
Nicholas. But his Lordihip ſaid, he could not think that ſhip, bow far 
by that Ad they did ae to depart from that Contin- be leid to in- 
gency. It is not at all natural to believe, that ſuch a Son eas 
Thing was any ways in their Intention; for Aune Jane Was that Contin- 
at that Time married, ſo that her Eſtate was not at that $7 ”* 
Time fubject to the Contingency ; and conſequently, ac- Divion of 
_— to this Conſtruction. of the Meaning of what was 

done, Anne Fane mult have parted with the Chance of a 
Contingency i in the Eſtate of Dorothy for no Conſideration 


at all. Tis indeed true, if this Vf y been a mere Eſtate in What Act 
Jointenancy, his Lordſhip {aid he fhould have inclined to will amount 


to a Seve- 


think that this Act KT have amounted to a Severance of rance of a 
the Jointure. But as there was an expreſs Clauſe of Sur- at which 
vivorthip, the Act which was done ought not to receive Perſons have 
{uch a Gandu cn. This expreſs Clauſe of Survivorſhip e n 
has ſuch an Effect in the preſent Caſe, that if the Parties not amount 
had in Writing under their Hands agreed to divide the we 22 
Eſtate, yet unleis they had agreed to releaſe the Contin= Joint- Te- 


nancy in 


gency, the Contingency would not have been releaſed. Stock, by 


is given with 


an N Clauſe of eee 


Ex parte Angle 1 . : April 14- 


N 1731 2 very dreadful Fire happen q at Blandford in 
Dorſetſhire, and very ſoon after the Fire great Contri- 
butions were voluntarily made in the Counties of Dorſet | 
and Somerſet on behalf of the Sufferers. In 1732 a Brief 
iſſued on behalf of thole unfortunate People. In the {ame 
Year 
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And ſo his — was pleaſed to order accordingly. reaſon that it 
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Year 11500 printed Briefs were delivered by the Sufferers 
to the Managers, appointed by the Statute of 4 Ann. 14. 
Stanley was Agent for the Managers in receiving all the 
Money from them which they uſed to ſend to the Suf- 
ferers, and in paying that Money to them. And in London 


he was a general Agent in negotiating the whole Affair re- 


lating to the Briefs. The Number of the Managers were 


at firſt Seventeen, and the major Part of them lived at Staf- 
ford; they there kept their Office, and likewiſe the Book 


which that Act of Parliament directs they ſhall keep, 


wherein Entries are to be made of the Number of printed 


Briefs they receive, of the Times when thoſe Briefs are 
ſigned and ſent away, to what Pariſhes and Places, and the 
Time of the receiving the ſame back, and the Monies 


thereon collected. Soon after the Time that the Managers 
received the Briefs, they circulated them throughout the 
Kingdom; and ſhortly after they had ſo done they recei- 


ved Directions from the Sufferers not to ſend any Briefs in- 


to the Counties of Dorſet and Somerſet; but theſe Directi- 
ons came too late. By Eaſter 1733 the Managers received 
from Collections which had been made by theſe Briefs 


69771. On the 8th of February following they ſent to 
Stanley 40001. on behalf of the Sufferers, and he paid 
the Money to them accordingly. The Managers made no 


other Payment till the 3d of Fuly 1735, and then they 


paid the Sufferers a farther Sum of 3000 |, By the 8th 


of Auguſt they had received in the whole 79141. 75. 
7d. and on that Day they made a farther Payment of 


500 [. 


On the 1oth of March 1740 a Petition was preferr'd to 


this Court, on behalf of the Sufferers, againſt the Mana- 


gers, and likewiſe againſt Stanley, complaining, amongſt 
other Things, that the Managers had not depolited with 
the Regiſter of this Court any of the Briefs, according to 


the Direction of the Act; and that by the Negligence of 


the Managers a great Number of the Briefs were never re- 


turned, and that they had not duly accounted. 


After 


In Curia Cancellarie. 3 


After the Filing this Petition, the Managers brought 
before the Regiſter and depoſited with him 10245 Bricks, 
and ſaid that they had at dee in hand ready to 
be delivered, ſo that 58 2 were not returned at all; ae 

even of thoſe that were returned, there were 629 that 
had no Money marked upon them. It was ſworn on 
the Behalf of the Managers, that there are always a 
great Number of Briefs that are never return'd ; but it was 
not proved that there were ever ſo great a Number mit- 
ſing as in the preſent Caſe. 


At the Time this Petition was IE) ſeven of the 

Managers out of the ſeventeen were dead; and it was ſub- dg _ 
Are 1eve 

mitted on the Part of the Survivors, that the Repreſents- - 


M anagers 


tives of the Managers that were dead ought to be brought 3 in 
before the Court. Tru, and 


ſome of 
them die, how far the Survivors ſhall alone be obliged to account for a Miſmanagement of the 


Truſt. 
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[Lord Chancellor {aid his Opinion was, That it was not 
neceſſary to bring thoſe Reprelentatives before the Court, 
and that an Order for accounting ought to be made 

againſt the Survivors; he ſaid, that he did not at all like 
the Behaviour of theſe Managers in what they had done. 

Theſe Managers are to be conſidered as one Body, and How far a 
they are each of them anſwerable one for the other. For ot 5 
which Reaſon the Objection, in Relation to the bringing the * mY of 
Repreſentatives of the Managers that were dead before the eden 3 
Court, is quite immaterial. It has been ſaid on the Part bor the other. 
of Stanley, that he at leaſt was by no Means to blame in 

the — Tranfaction. For that, as has been urged, he 

was meerly an Agent for the Managers in receiving and 

paying their Money for che Sufferers; but Stanley ought 

not to be conſidered in ſo confined a Light. For he was 
generally intruſted with the Management of the Briefs in 
London. Conſider then how this Matter ſtands with re- 
gard to the Defendants. By Eaſter 1733, the Managers 
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received 60771. On the 8th of February following, they 


only paid 4000 J. Part of that Money, and kept the reſt 


of it in their Hands till the 3d of Fuly 1735. Then in- 
deed they made another Payment of 30001. By the 8th 


of Auguſt 1736, they had received in the whole 79141. 


7s. 7d. and on that Day it is, that they only make a 


farther Payment of 500 JI. There 1s no great Weight indeed 


to be laid upon this latter Circumſtance; but on the for- 
mer there is a ſtrong Foundation for charging the Mana- 


gers with Intereſt. Then what are the Methods which the 
Act preſcribes, in order to take Care that the Managers act 
fairly? There are two Methods which it preſcribes for that 


This Book the Managers kept at Stafford, and perhaps | 


How far the 

Managers of 
Briefs ought 

to keep a 
Duplicate of 
the public k 
Book in 
London. 


Purpoſe; firſt, that a Book be kept by the Managers, wherein 


Entries are to be made of the Number of the printed Briefs 


they received, of the Times when thoſe Briefs were ſigned and 


ſent away, to what Pariſhes and Places, the Times of the 
Receiving the ſame Back, and the Monies thereon collected. 


that may not be an improper Place, as that Town is about 
the Center of the Kingdom. However it would have been 
proper, that they ſhould have had a Duplicate of this 
Book in London, where the general Reſort of People is. 
For the Act directs, that all Perſons ſhall have free Acceſs 


to it. The other Method which the ACt preſcribes is, that 


the Managers ſhould depoſit the Briefs with the Regiſter of 
this Court, after they are returned to them. But till the 
Petition was preferred, not one Brief was left with the Re- 


giſter. This is a very extraordinary Neglect in the Mana | 


gers; and the Words of the Act are, © that if the whole 


E 


Number of printed Copies of ſuch Briefs ſo received of the 
“Printer {hall not be duly returned, as is hereby required, 
the Undertaker or Undertakers ſhall for every printed Copy 
« which ſhall be found wanting, and not returned as aforeſaid, 
by Default of them, or their Agents, forfeit the Sum of 501. 
unleſs he or they ſhall make ſufficient Proof to the Satisfac- 
tion of the Court of Chancery of the {aid Briefs ſo wanting 
being loſt or deſtroyed by inevitable Accident, and of what 
Money was really and truly collected thereon, and fully 
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e account for and pay the ſame.” In this AQ there k is an- 
other Clauſe, and that relates to the Manner of Account- 
ing; the Words of that Clauſe are, That the ſaid Under- 

© taker or Undertakers ſhall, within two Months after the 

«© Montes reſpectively received, and after due Notice there- 

© of to the Sufferers (who are to be admitted to contro- 
“vert the ſame) account before one of the Maſters of the 
Court of Chancery to be for that Purpoſe appointed by 
the Lord Chancellor, Lord Keeper, or Commiſſioners for 
* the Cuſtody of the Great Seal for the Time being, for 
all the Monies by them received on Account of ſuch 
Letters Patents and Briefs, and ſhall produce before him 

an exact Account of the reſpective printed Briefs by 

them delivered out, and received back and left with the 
“ Regiſter as dorefatd, and thereupon the ſaid Maſter ſhall 
proceed to make his Report of what ſhall be found due 
on ſuch Account.” Now in Reſpect of the Number of 
Briefs which the Managers have at laſt returned, they have 
only left with the Regiſter 10845; they ſay indeed, that 
they have leventy-three more ready to be produced. But 

even when thoſe are deducted, there are 582 which re- 

main unaccounted for. And if thoſe that are produced, 
there are 629 which have no Money mark'd upon them 
at all. This Loſs of 582 Briefs is a very great one. And * 3 oy 
though the Affidavits __ on the Part of the Defendants a greater 
do ſet forth, that there always i is a conſiderable Number of "paw | 
Briefs which never come back to their Hands, yet they do WO ho 
nor pretend ro lay, that ever that Number was near ſo counted for 
great as in the preſent Caſe. In order to account for this ee _ 
great Number of Brieſs that have been wanting, it has the Mana- 
been ſaid, that very ſoon after the Fire, the e e re- es 
ceived great Collections from the Counties of Dorſet and Wit 2 
Somer ſet, that upon that Account the Sufferers ſent Di- ene 
rections to the Managers, that they ſhould not circulate Log ale 
any Briefs into thoſe two Counties, that thoſe DireCtions or of 
came too late, and that that may be a Realon why many were ſent to 
of thoſe Briefs were never returned to the Managers. And 3 
it is indeed true, that that Reaſon may account for a great 
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Part of the 629 Briefs whereof no Money i is marked. But 
it does not ſeem to account for the 582. And fo his 
Lordſhip was plealed to order accordingly. 


Apil 14 Geeriſh and Donaccon. 


"HE Plaintiff brought his Bill ag cainſt the Defendant, 

and by that Bill pray'd Relief as well as a Diſco- 

very; he likewiſe proceeded at Law in an Action againſt 

the Defendant on the ſame Account. Upon this an Ap- 

plication was made to the Court, that he ſhould make his 

Election which Court he would proceed in, Thereupon 
he elected to proceed at Law, but was allow'd to pro- 

ceed in this Court likewiſe with regard to ſo much of his 

Bill as ſought a Diſcovery z and he amended his Bill on 
Payment of Coſts by Striking out that Part of it which 

tended to pray Relief. 


ITbe Bill was thereupon diſmiſſed of Courle, I Rea- 
{on that it pray'd nothing but a Diſcovery. The Coſts 
of the Diſmiſſion were taxed to the Defendant at 38 L. 

But the Plaintiff recovered Judgment againſt the Defendant 
in his Action at Law, and thoſe Damages together with 
the Colts of that Action, amounted to 440 J.; for thoſe 

Damages and Coſts at Law the Defendant was taken in 
Execution, and now lay in Cuſtody. But notwithſtand- 

ing this, he thought proper to take out an Attachment 
againlt the Plaintiff for the Coſts i in this Court. 


Where 3 A Petition was thereupon now bd to the Court 
Perſon ſhall on the Part of the Plaintiff, praying, that he might deduct 
be allowed 


to deduct a the Colts, which he had incurred in this Court, out of the 


3 Damages and Coſts which he had recovered againſt the De- 


that were {endant at Law. 


incurred a- 


prog him in this Court, out of Damages and Coſts which he had N yo the other at 
aw, k 
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Lord Chancellor ſaid, that the Petition ſeemed to him to 
be very reaſonable. And if the Precedents of the Court 
would juſtify him in granting it, he would certainly do it. 
But he doubted whether the Practice of the Court would When a Bill 
allow of it, by reaſon that the Bill of Diſcovery was diſ- 1. need 


miſſed out of Court. His Lordſhip faid, he would not with Coſts, | 


by reaſon of 


make any Order upon this Petition at preſent, but directed its praying 


it to ſtand over, in order that the Plaintiff might ſearch for nothing but 


a Diſcovery, 
| Precedents. how far the 


Plaintiff ſhnall 


not be allowed to deduct thoſe Coſts out of Coſts at Law which he has recovered againſt the 
Defendant, e = 
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Herne and n, 


Fob Home was a Freeman of 16 and had Iſſue 
three Sons, John, Foſeph and Benjamin. John, who 
was the eldeſt Son, was ſent by his Father to make two 
Voyages, one into the Eaſt-Indies, the other into the Weſt- 


Indies; when he came back, his Father would have had 
him made a third Voyage into Maryland, but John the Son 
refuſed to do it, and thereupon a conſiderable Quarrel 


aroſe between him and his Father. The Father turned 


him out of Doors, and refuſed to allow him any Main- 


tenance. Upon this he went to his Aunt's, and was there 

maintain'd about fix Months. When the {ix Months ex- 
pired, which was in 1716, the Father agreed to allow 
him an Annuity, for his Like of 501. per Ann. upon his 
releaſing all his Orphanage Share, which he would be inti- 
tled to on the Death of his Father. Afterwards a Quurrel 


aroſe between the Father and Foſeph. Joſeph was bred at 


Hamburegh, and his Father remitted him there ſome Sums 
of Money. But when he came back from Hamburgh, his 


4 Is Father 


—— — —— et re 
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Father agreed to allow Vim an Annuity of 501. per Ann. 
upon his Releaſing all his Orphanage Share which he ſhould 
be intitled to on the Death of his Father. This laſt A- 
greement was made in 1720. Joſeph married, and had 


Iſſue two Sons. Benjamin married, and had Iſſue three 
Sons and one Daughter. Benjamin died in che Life-time 
of his Father. The Father afterwards made his Will, and 


thereby gave to his Son John a farther Annuity of 100]. 
per Ann. and 100 l. in Money. And in Cale he ſhould 
| chooſe to have a Sum in Grols rather than the Annuity 
which he gave him by his Will, he directed that his Exe- 
cutors ſhould pay him ſuch Sum in Groſs as ſhould be a 
reaſonable Compenſation for that Annuity, but directed 


that his Son Fohn ſhould give another Releaſe of his Orpha- 


nage Share, or elle that he {ſhould take no Benefit under 
the Will. By this Will he gave to Foſeph a farther An- 


nuity of 1001. per Ann. and made ſome other Provifion 


for him. By his Will he gave likewiſe 2000 J. to the 
Sons of Foſeph. But directed that neither he nor his Sons 
ſhould take any Benefit by the Will, unleſs he ſhould gire 
another Releaſe of his Orphanage hire, By the ſame Will 


be gave to the two Sons of Benjamin 4000 J. a- piece and 


20001. to the Daughter of Benjamin. And made the Sons 
and Daughter of Benjamin Reſiduary Legatees. Of this Will 
he made Arnold and Lock his Executors. The Executors had 


a Legacy given them for their Trouble. After the ma- 


king this Will, John the Father died, and left a perſonal 


e of about 21000]. He was likewil in flouriſhing 
Circumſtances at the Time he obtained the Releaſes from 


his two Sons which have been mentioned. 


The preſent Bill was brought by John the Son againſt 
the Children of Benjamin, againſt Foſeph and his Children; 


and likewiſe againſt Arnold and Lock, praying to be re- 


lieved againſt the Releaſe which he had given to his Fa- 


ther, and that he might have the Benefit of his Orphanage 


Share in his Father's Eſtate. 85 


On 
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On the Hearinys of this Catiſe, Joſeph 5 
Counſel, that he might be . againft his Ace 
| likewiſe ; and, in Cafe he ſhould be let 10 his Orphatiage 
Share, ride an Offer to ſet a- Park 2000 J. ef it for tt 
Benefit of his Children. The Plaintiff did not nitch o 
poſe what was defired by the Counter of Foſeph. 


Lord Chancellor lid his Opinion was, That both theſe 
Releaſes ought to be ſet ahde. He ſaid it was very trtie, 
that by the general Law of the Land, a Father is a Judge 
of the Merit of his Children, and has a Right to diſpoſe 
of his Property at his Death in ſuch Manner as he ſhalt 
think fir. But by the Cuſtom of London, either as it is a 
U particular Cuſtom in that Place, or as it is a Remain of the 
antient Common Law, a Father has not this Power, and 
his Wife and Children are intitled to a Share in the perſo« 
nal Eftate, which he leaves behind him. This Cuſtom of 
London has introduced and occaſioned various Nules in this 
Court, to prevent Evaſions out of it. And many Caſes 
have been, wherein Acts of a Father have been fet afide, 


Wien a as being nds | in Fraud of the Cuſtom. For which Nea- 


Citizen of 


Lndn has Jon; where a Father has turned his petſonal Eſtate into 


as bs. real, meerly with an Intent to defeat his Children, the 
per Ona E- 


3 Court has relieved againſt it. It is indeed true, that when 
real, meerly 4 Father in his Life-time gives Part of his perſonal Eſtate 


with an In- 


tent to de- to a Child in Marriage, or othetwiſe by Way of Advante- 
teat his Chil- ment, and in Conſideration of that the Child agrees to give 


dren, the 


=: Court bu: f Releaſe of his Orphanage Share, ſuch Releaſe ſhall bind. 
: 3 That was the Caſe of Ives and Mercalf. The Reaſon for 
Where 3 that is, that it is for the Benefit of a Child, that he ſhould 
Citizen of have a Power to make an Agreement of that Sort; 


| London in 


| ©: Bs and if he had not, in ſome Inſtances the Cuſtom might 


time gives turn to his Prejudice rather than other wiſe. But the Pre- 
Part of his 


perſonal E- ſent Caſe 1 18 by no Means a Cale of that Sor t. Here 18 4 
3 Father a good deal Avary with a Son, and perhaps deſer- 


Marriage, or I vedly; 5 
otherwiſe by | 


Way of Advancement, and in Conſideration of that the Child agrees to give a Releaſe of his Or- 
phanage Share, ſuch Releaſe ſhall bind, 
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vedly; he ſends him two Voyages to the Indies, and 

would have him make a third to Maryland. The Son 

does not think fit to comply with this Requelt of his Fa- 

ther. Upon this his Father turns him out of Doors, 

and refuſes to give him any Maintenance. The Son goes 

to his Aunt's, and is there ſupported for a while, and then 

he agrees to take an Annuity of 50 J. per Ann. and releaſe 

his Orphanage Share. Under theſe Circumſtances tis im- 

poſſible that this Releaſe ſhould ſtand, becauſe at the Time 

of making it the Son appears to be under great Diſtreſs. 

Under ſuch Circumſtances as theſe, if even the Cuſtom 

was out of the Queſtion, a Releaſe obtained from a Father 

of his Son would be ſet afide. Suppoſe a Father was Te- Pape 

| nant for Life, with a Remainder to his Son in Tail, the Tenant for 
Father procures the Son to join with him in ſuffering a de Bade 

Recovery; if the Son was und& Circumſtances of Diſtreſs to his Son in 
| ; | | 9 8 RF ail, the Fa- 

of this Sort at the Time he ſuffered this Recovery, the ther procures 


Court would ſet the Recovery aſide. The next Conſidera- the Son to 
join with him 


tion is with regard to the Releaſe obtained from Joſeph. in ſuffering a 


This Queſtion merely reſts between the Plaintiff and Foſeph. Recovery; if 


the Son was 


The other Defendants are not concerned in it. And the under Cir- 


Plaintiff does not much contend that the Releaſe which was 5 


obtained from Foſeph {hall be binding; however, if he did, DG ae 
it clearly would not; 'tis a Releaſe merely given in Con- ſuffered this 


ſideration of a Sum received for Maintenance, and there ne- 228 
| e Cour 


ver was an Inſtance wherein it was held, that a Releaſe of would ſet the 
that Sort ſhould be a Bar to the Share which a Child was Recovery 
3 bs | 5 aſide. 
intitled to under the Cuſtom, becaule a Father is by Na- When a Re- 


ture, and by the Law of the Land bound to maintain his m_ n 

„ . 5 rphanage 
Children. Nor ought the Money, which Foſeph received Share is 9 

ven mere y 


under this Agreement with his Father, to be brought into in Conſidela. 
Hotchpot, though the other Sums which Foſeph received by ns 
Way of Advancement ought. And ſo his Lordſhip Was =_ 


pr Ins Maintenance 
pleaſed to decree accordingly. Money, 


Maintenance, ſhall not be brought into Hotchpot. 


5-8” N. 


h ſuch Releaſe ſhall not be binding. 15 
Sums of Money, which a Child receives of his Father who is a Freeman of Londen by Way of 
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N. B. As his Lordſhip was of Opinion, that the Releaſe 
ought to be ſet aſide, and conſequently that John and Jo- 
ſeph were each of them intitled to their Orphanage Share; 

MA it was ſaid, that the dead Man's Share would not be ſuffi. 
eee cient to aobvcr all the Charges upon it; for which Reaſon 
eo ue, it was urged, that the Executors ought to abate in Propor- 
P here he tion With the other Legatees; and Lord Chancellor inclined 
Dall abate in to think that they ought. Vide the next Caſe. 


Proportion 
with the other Legatees. 


3 Herne and Herne 


| Ante 4.39: T. E Attorney General now ſaid, that ſince the Hears 
ing of this Cauſe he had ood a Cale whereby it ap- 
pears, hx under the Circumſtances before mentioned the Exe- 
cutors ought not to abate in Proportion. It was the Cale of 
Newton and Howton the 28th of October 1734 at the Rolls. 
That was a Bill which was brought to have an Account of 
a Teſtator's perſonal Eſtate, ad; to be paid a Legacy. 
The Teſtator 1 by his Will had given to one of his 
Executors a Legacy of 1000 l. and to another of them a 
Legacy of 400 1. He directed by his Will, that his Exe- 
cutors ſhould each of them retain thoſe Legacies out of his 
Eſtate. By the ſame Will he gave another Legacy of 501. 
to one of his Executors, and directed that he ſhould have 
that Legacy for his Care and Pains, The perſonal Eftate 
prov'd deficient to ſatisſy all the Legacies ; but it was inſiſt- 
ed on the Part of the Executors, that they ought to retain 
the Whole of their Legacies notwithſtandirg. | 


On the Hearing of this Cauſe his Honour was of Opini- 

on, that with regard to the Legacies of 1000 1. and 4004. 
the Executors ought to abate in Proportion with the 1 
Legatees. His Reaſon was, that in general Executors muſt 
abate as well as other Perſons, and though the Teſtator has 
directed that the Executors ſhould retain thoſe Legacies out 


-x of 
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of bis Eſtate, yet that was no more than the Law implies, 
But with regard to the other Legacy of 501. his Honour 
was of Opinion, that the Executor ought to have the 
Whole of it, and ſhould not abate m Proportion with the 
other Legatees. His Reaſon for that was, that the Lega- 
cy was given him for his Care and Pains, and the Execu« 


tor having aCted, he deſerved the E which Was given 
him. 


His Lordſhip ſaid. that he would conſider of the Caſe 
which had bo cited, and directed that a Copy of it ſhould 
be laid before him. Vide the next . 


Herne and Herne. 


April 23. 


ORD Chancellor now ſaid, that he had conſidered of the Are 434. 
Cale which had been cited, but fill he remain'd of 
his former Opinion. In 2 Per Williams 2 5, there is a 
Caſe directly contrary to the Cale which has been cited; 
and that a Caſe too determined by the ſame Judge who 
determined the former. There was a Legacy of 601. a- 
piece given to Executors for their Care and Pains. It was 
urged, that on that Account the Legacy ought to be con- 
{idered as a Debt, and that therefore the Executors ought 
not to abate in Proportion with the other Legatees. But 
| the Words of the Book are, Per Cur. The Executofs, if they 
pleaſe, may renounce, and the Legacies to them are but Lega- 
cies, ani. ſhall abate in Proportion. It cannot be a Debt, in re- 
gard that can never be a Debt to the Executors which was not 
ſo to the Teſtator. And in 2 Vernon 434. there is a Note 
to the like Purpoſe. His Lordſhip ſaid, that the Reſolu- 
tions of theſe two Caſes which he had cid fell in with his 
own Opinion, becauſe he thought that where a Legacy is 
given to Executors for Care: and Pains, tis wrong that that 
Caſe ſhould receive a different Determination from the Caſe 
of a Legacy being given to Executors generally, in which 
it is admitted, that the Executors ought to abate in 


Propor- 
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Proportion with the other Legatees. And when a Legacy 
is given to Executors generally, it is underſtood to be for 
When Los their Care and Pains; and when thele Words are expreſ- 
1 IV 
do an Execu Ted in the Will, declaring that the Legacy is given them 
ee the for their Care and Pains, they are rather the Words of the 
ords of the 
Will declare Scrivener, and Drawer of the Will, than of the Maker of 
eng tolls - it ; for which Reaſon the making a Nifference between the 
Pains, theſe One Caſe and the other, would be to make a Diſtinction 
on too {light a Foundation. And though the Bequeſt is 
Row expreſs'd to be for Care and Pains, yet ſtill it is but a Le- 
ct te Wil. gacy which muſt proceed from the Bounty of the Teſtator. 
than of the Jig not to be conſider'd as a Debt or Contract, for the 
Maker of it. 
What ſhall Care and Trouble of the Executor is only the Motive on 
" * a be which the Teſtator exerciſes his Bounty by way of Legacy 
OO 111 3 
| Difference And let the Motive of the Bounty be what it will, whether 
between tuo paſt and executed, or future and executory, it is all the 
Caſes to 
found a Di- uh An Executor, when he proves the Will, may be 
eee  luppos d in ſome Meaſure to know the State of the Teſta- 
What fhall 7 
be fad to be tor's Affairs. And if he does prove the Will, he takes the 
a Legacyand Legacy ſubject to the Contingency of abating in caſe the 
not a Debt. 
9 Eſtate proves deficient. His Lordſhip ſaid, that on the 
Hearing of the Cauſe he had given a Direction in the De- 
cree ' agreeable to this Opinion; and therefore that Direc- 


tion muſt ſtand. 


April 18. : Codrington and England. 


DE ME Elizabeth Cabins and ſeveral other Perſons, 

who were Owners of Lands in the Pariſh of ——, 
wherein was a Right of Common belonging to certain of 
the Inhabitants, made ſeveral Incloſures of them. John 
and William England brought eight Actions againſt them up- 
on that Account. 


The preſent Bill was thereupon brought by Dame Eliza- 

_ beth Codrington, who was Tenant for Life, and by Sir Wil- 
liam her Son, who was Remainder-Man in Tail, and like- 
4 wiſe 
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2 by the ſeveral other Owners Who had made Incloſures 
of thele Lands, againſt Fohn and William England, ſetting 
forth, that they had a Cuſtom to incloſe thele Lands, and 
praying, amongſt other Things, that this Cuſtom might 
be eltabliſhed, and that the Teſtimony of their Witneſſes 
might be perpetuated. 


When this Cauſe cash to be heard, the Court directed 
an Iſſue to try the Cultom; that Iſſue was accordingly 
tried, and 4 Verdict found 1 in Favour of the Cuſtom. 


The Cauſe came now on again on the Equity 2854 
and relating to the Matter of Coſts, 


Lord Chancellor ſaid, That with regard to the Coſts at 
Law tis extremely clear that they mult be paid by the De- 
fendants; the only Doubt is with regard to the Coſts in 
this 5 and his Lordſhip's Opinion was, that even thele 
Coſts mult be paid by the Defendants. His I Lordſhip {aid, 
that as to theſe Coſts he thought the Matter a little Sake. 
ful at firſt, but all ee ee conſidered, the Plaintiffs 
malt be intitled to them. Had this been a Bill merely Ha Bill is 


brought to perpetuate the Teſtimony of the Plaintiffs Wit- _ 


merely to 
1 without praying any Relief, though the Defendants Nahm, 
had examined Witneſſes themſelves, the Plaintiffs would though the 


not have been intitled to their Coſts. But the preſent Defendant 


examine 


Eill is not barely brought to perpetuate the Teſtimony of the ne ton 
x Fan Witneſſes, bar; it 1s brought for Relief likewile in or- e Plain 
ler to have the Cuſto: m of incloſing eſtabliſhed; however, tiff will 
not be inti- 
in caſe the Defendants had only brought one 1 in or- gled to their 


der to have tried the Right of incloſing, his Lordihip ſaid, Cefts 


A Perſon in- 


he ſhould not have thought that the bringing the preſent cloſes Land 


Bill was neceſſary, and conſequently the Plaintiffs would ung. Town 
not have been intitled to theie Colts. But in the preſent Cuſtom for 


5 P Cale that Purpoſe, 


another 
brings an Action againſt him in order to try that Right; a Bill is thereupon brought in order to eſta- 


bliſh the Cuſtom. An Ile is directed in that Cauſe to try the Cuſtom, and found againſt the De- 

fendant, yet the Plaintiff ſhall not have the Coſts which were incur'd in the Court of Equity. 

| Several Perſons incloſe Land under a Cuſtom for that Purpoſe, another brings eight Actions 

againſt them on that Account, A Bill is thereupon brought to eſtabliſh the Cuitom and to ſtay the 
Proceedings i in thoſe Actions. An Iitue is directed in that Cauſe to try the Cuſtom, and a V erdict 

found in Favour of it; the Deſendants ſhall pay the Coſts in Equity as well as at Law. 
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Caſe the Defendants thought proper to bring eight Actions 
at Law againſt the Plaintiffs upon the Account of their In- 
cloſing, and put the Plaintiffs under a Neceſſity to bring 


their Bill, in order to put a Stop to this Multiplicity of Ach- 


On a Bill ons. The bringing this Number of Suits was molt vexati- 
that 18 


brought to OUS in the Defendants, and for that Reaſon they ought to 


retrainMul- pay the Coſts in this Court as well as at Law. There is 
tiplicity of 


Actions, the more Reaſon for making them pay theſe Coſts, becauſe 


where the one of the Defendants enjoys ſome Lands which his Mother 
Defendants 


ſhall pay the incloſed under this Cuſtom, and other Lands which he in- 
- cloſed himielf. And lo his Lordſhip Was e to decree 


accordingly. 


April, | Cooper and Pepys. 


EEVES was a Goldſmith and Jeweler, and Andrees 
dealt in Jewels likewiſe. By this Means Reeves and 
Andrees had a Correſpondence t together. Reeves was indebt- 
ed to Andrees in 485 l. however fr ees Was in Worle Cir- 
cumſtances than Reeves, and in order to give him a Credit 
Reeves lent him various promiſſory Notes payable at future 
Days, amounting in the Whole to 4600 J. and upwards. 
Theſe Notes were drawn by Reeves and lent without any 
Conſideration. Pepys, Beach and Timbzel, diſcounted thete 
Notes for Andrees, and all the other Notes were indorted 
by Andrees to different Perſons for a valuable Conſideration. 
At the Time thele Notes were diſcounted the Perſons that 
diſcounted them had no Notice of their being lent to An- 
drees without any Conſideration; nor had the Perſons, to 
whom the Reſt of them were mdorled, any Notice of this 
at the Time of the ſeveral eee 


In June 1735 Andrees went into Holland in order to ſe- 
crete himſelf from his Creditors, and thereupon a Com- 
miſſion of Bankruptcy iſſued out 480 him. Upon this 
Occeſion Reeves got Intelligence chat {ome of his. Notes 
were diſcounted by Pepys, Beach end Timbrel, and thereup- 

4 on 
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on he informed them that theſe Notes of hi were merely 
lent to Andrees in order to give him a Credit, and that 
they were lent him without any Conſideration. He told 
the lame to Whom one of theſe Notes was indorſed 
to; adviſed him to go into Holland after Andrees, to 
devot to get a datisfaction from him for making this 
Uſe of theſe Notes. Accordinely Reeves did go into Hol- 


land after Andrees for that Purpoſe ; however, his going 


there was of no Service to him, but on the contrary, a 


Commilhon of Bankruptcy was len out againſt him like- 


wile, Under that Commiſſion Pepys, Beach and Timbrel, 


together with Smith, were choſen Aſſignees, Pepys, Beach 
and Timbrel being Creditors of him by the Notes Which 
they had o diſcounted, and Smith being a Creditor of him 


upon another Account. Reeves came back into England, and 
ſurrender'd himſelf ; however Andrees continued in Holland, 


and did not ſurrender himſelf within the Time that the 


Statute of 5 Geo. 2. preſcribes. 


On Application to the Court the Time for his Surrender 
was enlarged ; during the Enlargement of it Ahrabams and 


Iſrael, two Friends of Andrees, applied to the Aſſignees un- 


der the Commiſſion of Reeves, to oet the Creditors of Reeves 


to meet together in order to confer. that the Ailignees 


might make a Compolition with Andrees for the Money 


that he owed Reeves on the Account of theſe Notes. 


The aſſignees gave "Notice in the Gazette to the Credo 
tors of FRAY that a Meeting would be had for ſuch Pur— 


pole on the 12th of Auguſt 1735. At that Meeting none 


of the Creditors of Reeves were preient whom the” Notes 
| before-mentioned were indorſed to; however there were 
ſeveral others of his Creditors preſent whom he owed Mo- 

- nies to on other Accounts. At that Meeting the Creditors 


who were preſent asked of the Aſſignees 158 Reeves, whe- 
ther Andrees propoſed to make a Compolition for the 
| Whole of the Notes? The Antwer which they made then 


Was, that he did, and thereupon they ligned an Agreement, 
iImpow GH 
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impowering the Aſſignees to make a Compoſition with FA 
drees, or with any other Perſon that was indebted to 
Reeves. Cooper and Bolton were two of thoſe Perſons. 


On the 3d of September plowing Andrees and the Aſ- 
ſignees of Reeves came to a Compolition together. A Deed 
of Compoſition was made for that Purpoſe ; and the Pur- 
port of the Deed was, That Andrees thould pay to the 
“ Aflignees of Reeves 65. in the Pound for the whole Sum 


of 46001. and upwards, for which the Notes before- 


* mentioned were given.” Andrees likewiſe by this Deed 


releaſed his Demand which he had upon Reeves for the 


4391. In Confideration of this it was agreed on the Part 
of the Aſſignees, that the Commiſſion againſt Andrees 
ſhould be ſuperſeded, and that the Creditors of Reeves 


ſhould releaſe all Kind of Demands which they had againſt 


Andrees upon the Account of theſe Notes. But the Deed 5 
expreſly provided, that ſuch of the Creditors of Reeves who 


had either diſcounted theſe Notes, or whom they were in- 


dorſed to, ſhould be at Liberty to take their Satisfaction 


out of the Eſtate of Reeves for the remaining Part of the 


Money. Pepys, Beach and Timbre! executed this Deed of 


Compoſition, but Smith refuſed to do it. In purſuance of 


this Deed of Compoſition the 6s. in the Pound, amount- 
ing to about 300 J. was paid by Andrees into the Hands of 
Pepys, and the Commiſhon againft Andrees was ſuperſeded. 

Releaſes likewiſe were given to Andrees by the ſeveral Per- 
ſons who diſcounted ſome of the Notes, and by thoſe to 


whom the Reſt of them were indorſed. All the Debts of 


Reeves, except what were owing on the Account of theſe 


Notes, did not amount to more than 600. Beach died, 
and Timbrel became a Bankrupt. 88 


The preſent Bill was brought by Cooper and * againſt 


the Aflignees of Reeves, Ae their Repreſentatives, ard 


likewiſe againſt the ſeveral Perſons who were Creditors of 


Reeves, on the Account of theſe Notes, ſetting forth, 


amonglt other Things, that Andrees was able to make a 
4 better 


In Curia Cancellarie. 4 
better - Compoſition with the Aſſignees at the Time of making 
this Deed, that the Deed of Compoſition was unequal in it- 
{elf as between the Creditors of Reeves, by Reaſon that by 
that Deed the Creditors under the Notes were left to take all 
rhe remaining Satisfaction for theſe Notes out of the Eſtate 
of Reeves; and yet that the other Creditors had no other- 
wiſe a Benefit by this Deed, than by having 6s. in the 
Pound paid off in the Manner before-mentioned. Where- 
upon the Bill prayed, that the Deed of Compoſition might 
be ſet afide even againſt Andrees, that at leaſt with regard 

to the Allgnees the 65. in the Pound might be brought 
into the Eltate of the Bankrupt, and diſtributed equally 

among all his Creditors, or that thoſe Creditors under the 
Notes might not come in for a Satisfaction of the remaining 
14. in the Pound out of the Eſtate of Reeves, and that 
a general Account might be taken of Reeves + Eſtate. 


1 chancellor ſaid his Opinion was, That the Bill 
5 ought to be diſmiſſed, and even with Coſts. He ſaid the Where a 
only material Part of Relief for which there is any Co- _ oY 
lour or Foundation, is that which prays, that as againſt agreed to be 
ſuch of the Aſſignees and their Repreſentatives, who were . 
Creditors under the Notes by Dilcounting them, and like- with the 
ebtor of a 
wile as againſt the other Creditors Under the Notes, the Bankrupt, 
6 5. in the Pound might be brought into the general Eſtate ſhall not be 


of the Bankrupt; but even as to that Part of the Bill, 1 
there is no Foundation for it. The Ground upon which r 
this Relief is founded, is à Suſpicion that thoſe Aſlignees 
which ſigned the Diced of Compoſition, have acted un- 
equally in taking more Care of themſelves and the Reſt 

of the Creditors under the Notes, than they have done of 

the other Creditors. But his Lordſhip ſaid, that what the 
Aſſignees had done appeared to him to be a fair Tranſ- 
action. The Nature of the Caſe is no more than this; 
Reeves had drawn theſe Notes payable to Andrees. The 
Aſſignees that ſigned this Deed” had diſcounted ſome of 


them, and the reſt of them were indorſed to the other 
5 U = De- 
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Defendants. It has been ſaid, that Reeves lent theſe Notes 
to Andrees in order to give him a Credit, and that he did 
this without any valuable Conſideration. But be that as it 
will, thoſe that diſcounted the Notes, and likewiſe thoſe 
whom the Notes were indorſed to, had no Notice that the 
Notes were lent in the Manner that has been mentioned, at 
the Time the Notes were diſcounted and indorſed. For 


which Reaſon it is certain, that thoſe that diſcounted the 


Notes, and thoſe that the Notes were indorſed to, had 


their Remedy both againſt the Drawer and the Indorſor. 


Judgment in an Action at Law might have been had 
againſt both of them, and even Execution againſt both till 
the Parties had received a compleat Satisfaction. But it 
happened in the preſent Caſe, that the Drawer and Indor- 


for both became Bankrupts. However they were each of 


them Parties to the Deed of Compoſition. Andrees had 
withdrawn himſelf into Holland, carried there almoſt all 


his Effects; and the Conſequence is, that if it had not 


been for this Deed of Compoſition, no Satisfaction for theſe 


Notes would probably have been obtained from Andrees; but 


the Eſtate of Reeves would have been liable to have made 
Satisfaftion for the Whole. Under theſe Circumſtances 


the Agents for Andrees made a Propoſal to the Aſſignees of 


Reeves to get the Creditors of Reeves to meet, in order 


that a Compoſition might be made. The Aſſignees pub- 


liſhed an Advertiſement, giving Notice to the Creditors to 
meet on the 12th of Auguſt; a Meeting was had accord- 


ingly. It is indeed true, that at that Meeting there were 


only a few of the Creditors preſent, but it was their Fault 
that more of them did not meet. The Acc does not re- 
quire that any certain Number of the Creditors ſhould be 
preſent. And the Majority of thoſe that are preſent have 
a Power to aſſent or diſſent to the Aſſignees making a 
Compoſition. The Majority of thoſe that were preſent 


did conſent, that the Aſſignees ſhould have a Power to 


make a Compoſition. And 'tis not material to inquire, 
whether the Compoſition which was made was a reaſon- 
I able 
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Able one, or not. It is enough to ay, "that it was s made 

under a proper Authority. But his Lordſhip ſaid, that he 3 3 
would deliver the Cauſe from any Objection of that Sort not be ſaid 
againſt its being a realonable Compoſition, and would de- 2 de guilty 


of a Fraud in 
care his Opinion, that he thought it a very reaſonable the making 


one. For tho' it is very true, that by this Deed of Com- ee ei 
poſition, the Eſtate of Andrees is intirely diſcharged from er of a 
theſe Notes; yet in all Events the Eſtate of Kesvst . 
tb Advantage from it, that with regard to 65. in the 
Pound, it cannot be charg 4 with theſe Notes. This ! is an 
Advantage which the general Creditors of Reeves, who 
were not Creditors under theſe Notes, received from this 
Compoſition. The Aſſignees cannot be charged with any 
Fraud in what they did. The only Colour for ſuch Fraud 
is, that before the Creditors conſented to their making a 
Compoſition, the Creditors asked the Aſſignees, whether 
Andrees propoſed to make a Compoſition for the whale of 
the Notes. The Aniwer that they made them was, that 
he did. It has been urged, that this Anſwer implied, that 
Andrees propoſed to make a Compoſition that ſhould go in 
compleat Diſcharge of the Notes; but the Anſwer does not 
imply this. The Anſwer which was made, means no 
more than that Andrees propoſed to make a Compoſition 
which ſhould include all the Notes; and that the Compo- 
ſition did. With regard to the other Parts of the Relief 
prayed by the Bill, there is no Colour for them. One of 
them is, that the Deed of Compolition may be let aſide 
even againſt Andrees. As to hs Part of the Relief, there 
is no Pretence for it. No Proof is made in the preſent if 
Cauſe, that Andrees made any Miſrepreſentation of his E- IR 
| Rate at the Time the Compoſition was made. As to the How far a -= 
remaining Part of the Relief, it prays, that an Account 1 At [| 
might be taken of the Eſtate of Reeves, and that a Diſtri- ſtribution of 
bution may be made of it amongſt his Creditors. But Pt 
there is no Pretence for that Parr of the Relief neither. 
Relief of that Sort is proper to be had on an Application 
to Commulloners of Bankrupts, and is not proper to be 
had 
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4 Grandchil- 
| dren ſhall 
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| TH pe . Stirpes, and 
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6... 7 e. 71 Fa tur the Parties 
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e. nnd # per Capita 


| 2 1 : 5 and not per | | I 
_ Bs Succeſſions. The Words of the Statute of Diſtributions 


are, That the Ordinaries and Judges reſpectively {hall 


Slirpes. 
| 


kg. 7 V How far in 


had on a Bill in this Cort, And ſo his Lordſhip was 
pleaſed to decree accordingly. 


Lockyer and V ade. 


(THomas Diffyn died inteſtate, and on his Death left a 


Wife and ſeveral Grandchildren, who were the Chil- 
dren of his Daughters. Theſe Grandchildren were his 
next of Kin, the Daughters all dying in his Life-time. 


The preſent Bill was brought, in order, amongſt other 
Things, to have an Account of the perſonal Eſtate of 


On the Hearing of this Cauſe the only Queſtion was, 
whether the Grandchildren ſhould take per Capita or per 


Stinpes. 


Lord Chancellor ſaid, That he would not determine this 


Point till the Account of the perſonal Eſtate of Diffyn was 


taken by the Maſter, it being ſuggeſted, that it was likely 


to turn out, that there would be no Surplus at all for the 
Benefit of the Grandchildren. But his preſent Opinion 


was, that the Grandchildren in this Caſe ought to take per 
Srirpes, and not per Capita. It is indeed true, that in colla- 


teral Succeſſions the Repreſentatives ſhall take per Capita, 


and not per Stirpes. And that Point has been determined 
in three Caſes, two of which have been in this Court, the 
other in the Court of Exchequer. But his Lordſhip ſaid, 
that at preſent it ſeemed to him, that there was a Difterence 
in this Reſpect between the Caſe of lineal and collateral 


and may, and are inabled to proceed and cauſe ſuch Ad- 


= miniſtrators to account for and touching the Goods of 
C 


any Perſon dying inteſtate, and upon Hearing and due 
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had on a Bill in this Court. And ſo his Lord{hip was 
pleaſed to decree accordingly. 


Lockyer and Vade. 


T Homas Diffyn died inteſtate, and on his Death left a 
Wife and ſeveral Grandchildren, who were the Chil- 


dren of his Daughters. Theſe Grandchildren were his 


next of Kin, the Daughters all dying in his Life- time. 


\Where 
Grandchil- 
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Stirpes. 


The preſent Bill was brought, in order, amongſt other 


Things, to have an Account of the perſonal Eſtate of 


Diffyn. 


On the Hearing of this Caule the only Queſtion Was, 
whether the Grandchildren ſhould take per Capita or per 


Lord Chancellor ſaid, That he would not determine this 
Point till the Account of the perſonal Eſtate of Diffyn was 


taken by the Maſter, it being ſuggeſted, that it was likely 
to turn out, that there would be no Surplus at all for the 


Benefit of the Grandchildren. But his preſent Opinion 
was, that the Grandchildren in this Caſe ought to take per 


Stirpes,” and not per Capita. It is indeed true, that in colla- 
teral Succeſſions the Reprelentatives ſhall take per Capita, 


and not per Stirpes. And that Point has been determined 


in three Caſes, two of which have been in this Court, the 
other in the Court of Exchequer. But his Lordſhip ſaid, 


that at preſent it ſeemed to him, that there was a Difference 
in this Reſpect between the Caſe of lineal and collateral 


Succeſſions. The Words of the Statute of Diſtributions 
are, That the Ordinaries and Judges reſpectively {hall 
and may, and are inabled to proceed and cauſe ſuch Ad- 
** miniftrators to account for and touching the Goods of 


any Perſon dying inteſtate, and upon Hearing and due 
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ce Conſideratlon thereof, to ; Ger Ke make juſt and equal 
Diltribution of wha remaineth clear after all Debts, 
- Funerals, and jult Expences of every Sort firſt allowed 
e and deducted, amongſt the Wife and C hildren, or Chil- 
« dren's Children, if any ſuch be, or otherwiſe to the 
next of Kindred to the dead Perſon in equal Degree, 
or legally repreſenting their Stocks pro ſuo cuique jure, 
according to the Laws in ſuch Cates, and the Rules and 
« Lintations hereafter {et down.” Rut it happens that 
there is no ſuch Rule after {et down in the Statute with re- 
gard to lineal Succeſſions; for which Reaſon 1 it mult depend 
upon the Rules of Law in ſuch Cates. It has been argued 
at the Bar with a great Deal of Reaſon, that if this Diſtines 
tion was not to take Place, Relations that were more re- 
' mote to the Inteſtate might run away with a greater Share 
of the Eſtate of the Inteſtare than nearer Relations. For 
it might happen that there might be three Children of an 
Inteſtate, who nught each of them have a Child; one of 
thole Grandchildren might have {everal Children; and if 
this Diſtinction was not to prevail, the Great-Grandchil- 
dren would have a better Share of the Eſtate of the Inte- 
ſtate than the Grandchildren. But this © Objection cannot 
hold with regard to collateral Succeſlions, for the Statute 
expreſly provides, that there {hall be no Repreſentations 
admitted among Collaterals, after Brothers and Sifters Chil- 
dren. His Lordſhip ſaid, that theſe were his preſent 
Thoughts upon this Matter, tho' upon the Opening of this 
Cauſe he inclined to be of a contrary Opinion. However, 
as he ſaid before, he would not determine this Point at 
preſent ; but would reſerve the Conſideration of 1 it till al- 
ter the Account ſhould be taken. 
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Level and Mackworth. 7 17, 


1740. 
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N 165 5, Thomas * being poſſeſſed of two Leaſe- 


hold Eſtates, holden of Sir Richard Cromwell and of an- 
other, made a Settlement thereof to the following Effect. 
Ihe Settlement took Notice that a Marriage was intend- 
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cc 


ed to be had between John Llevellyn and Margaret his 
Wife, and thereupon, in Conſideration thereof, and in 
Part - Performance of Articles before that Time had, 
Thomas Llevellyn ſettled the ſame in Truſt for the Bbhe- 


cc 


cc 


ce 


fit of himſelf for Life, the Remainder to John Llevellyn 
and the Heirs of the Body of Margaret by John begot- 


* ten, the Remainder to the Heirs, Executors and Admi- 
niſtrators of John.” Thomas died, and after his Death, 


John in 1693, being ſeiſed of a Fee· ſimple Eſtate which 
he had a Power to diſpoſe of, and of a Leaſehold E- 
| ſlate holden of the Earl of Pembroke, which he had a 


Power to diſp ole of, and being poſſeſſed likewiſe of the 
two Laſh Bftates e Ke holden of Sir 


Richard Cromwell and of another, wet he had no 


Power to dil pole, made a voluntary Settlement of his 


whole Eſtate to the following Effect. The Conſideration 


(e 


of the Deed was recited to be the Settling the Eſtates of 
John amongſt his Sons, as the Eſtates lay moſt conve- 
nient, and thereupon the Eſtates were veſted in Truſtees 
to permit Joby to enjoy all of them during his Life; 
e the Remainder, as to the Freehold Eſtate N the wo. 
„ Leaſehold Eſtates holden of Sir Richard Cromwell and 


cc 


CC 


„ the other, to Joby his eldeſt Son and the Heirs Male of his 


* Body, the Remainder to Leſon his ſecond Son and the Heirs 
* Male of his Body, the Remainder to the Daughters of 
* Joby the Son, as Tenants in Common, the Remainder to 
the Daughters of Joby the Father in like Manner, the 
Remainder to the right Heirs of John the Father.” 


6c 


40 


There then followed a Diſpoſition in this Settlement of the 
Leaſehold Eſtate that was holden of the Earl of Pembroke, 


and which was not of ſo great a Value as the other Leaſe- 
hold Eſtates. That was ſettled upon Leſon, and the 
Heirs of his Body after the Death of John the Father, the 


Remainder to Joby the Son, and the Heirs of his Body. 


In 1696 John the Father died; upon his Death the 


two Sons entered into the ref pective Lands contained in 


this Settlement. 


DN In 
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In 1714 John the Son died, leaving Iſſue only one Son 
John, the Plaintiff, who was at that Time an Infant of 
eighteen Years of Age ; a ſhort Time before his Death he 


made his Will, and thereby made John, the Plaintiff, his 


Executor. 


On the Death of John the Son in 1714, Leſon entered 
upon the two Lealehold Eſtates holden of Sir Richard 
Cromwell, and built a Houſe upon the other, which coſt 
him 10001. on Eee al 


In 1721 Leſon died, having deviſed theſe two Leaſe- 


hold Eftates to Herbert Mackworth and Anne Mackworth, and 


leaving them his Executors. On the Death of Leſon, John 
the Plaintiff poſſeſſed himſelf of Part of the Eſtate of Le- 


fon, and thereupon Herbert Mackworth and Anne Mackworth 
filed their Bill againſt him, to have an Account of th e ; 


Rents and Profits of the Eſtate of Leſon; and John the pre- 
ſent Plaintiff filed his Croſs Bill againſt them as Executors 


of Leſon, to account for the Profits of the two Leaſehold 


Eſtates, holden of Sir Richard Cromwell and the other, 
which Læſon received. e | 


This Cauſe a to be heard before Lord Talbot on the 


27th of February 1733, and he decreed in Favour of the 


Plaintiffs in the original Cauſe, diſmiſſing the Croſs Bill; 
but at the Time that the Decree was pronounced, the Set- 
tlement of 1655 was not known to John, the preſent 
- Plaintiff; nor was it ever known to Leſon, nor any of the 
Parties to that Suit; and thereupon the preſent Plaintiff 
filed a ſupplemental Bill in the Nature of a Bill of Revi- 
vor with new Matter againſt the Mackworths, ſetting forth, 
that this Deed of 1655 came lately into his Hands, and at 
the {ame Time rehear'd the former Cauſes, ſetting forth in 
his Petition of Rehearing, that he was intitled to the two 


Leaſehold Eſtates mentioned in his Creſs Bill, as Iſſue of 


the 
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the Body of John the Son before-mentioned, and as Execu- 
tor to him. 


Lord Chancellor ſaid, his Opinion was, That the 
Plaintiff could not be intitled to the Relief that he fought. 
In the preſent Cale the Queſtion is, whether the Deed of 
1655, or that of 1693 is to take Place. Another Que- 
ſtion indeed has been made, whether this Matter can now 
be examined into, by Reaſon that it has been ſaid, that it 


does not appear, but the Plaintiff knew of the Deed of 
1655 at the Time of the former Decree ; and if that was 


lo, the Plaintiff would indeed be precluded from entering 


into this Queſtion now ; but his Lordſhip's Opinion was, 
that it does not ſufficiently appear, that the Plaintiff did 


know of that Deed at the Time of the former Decree, and 
therefore that the Point was now open to be gone into 
upon the Merits. The Plaintiff by bis Petition of Rehearing 
does indeed mention that he was Heir of the Body of John : 


the Grandfather, but there is no Colour to "Sg that the 


Plaintiff can. make his claim in that Right, His Claim, if 
he had any, could only be as Executor to his Father, and 


as that is his Claim, it will be proper to examine, whether 


he is intitled to it, or not. It is indeed true, that under 


the Deed of 1655, the Plaintiff certainly i is intitled, but 


then it will be neceſſary to examine, whether that Chim 
is not barred by the Deed of 1693, together with the reſt 
of the Circumſtances that there are in the preſent Caſe. 


With regard to the Deed of 1693, it was made by John 
the Grandfather. At the Time of making this Deed, the 


Grandfather was ſeiſed of ſeveral Eſtates, wiz. of a Free- 
hold Eſtate, and of three Leaſehold Eſtates. The Deed 


_ exprelly recites, that it was made to divide the Land 


amongſt his Sons, as the Eſtates lay molt convenient. It is 
obſervable too, that the Leaſehold Eſtate holden of the Earl 
of Pembroke, which was ſettled by this Deed upon Leſon, 
was not of ſo great a Value as the Two other Leaſehold 
Eſtates lettled upon the Plaintiff's Father; however, if 

4 nothing 
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nothing farther had happen'd, this Deed could not have 

barr'd the Title of the Plaintiff under the former. But 

then it muſt be conſidered, what has happened ſubſequent to 

this Deed. John the Grandfather that made this Settlement 

died in 1696. on his Death the two Sons took Poſſeſſion 

of the ſeveral Eſtates, according to the Proviſion of the Deed. 

John, the Father of the Plaintiff, enjoyed the Eſtates allotted 

by this Deed to him till 17 14, which was eighteen Years from 

the Death of the Grandfather, and Leſon enjoyed the Poſ- 

ſeſſion of his Part till 1721, which was twenty-five Years 

from the Grandfather's Death. After this Length of Time 

a Bill is now brought in order to overturn what the Deed 

of 1693 had done. The Defendant's Counſel have inſiſted, 

that the Plaintiff is barr'd by the Statute of Limitations, 

In Anſwer to this it has been ſaid, that this is a Truſt where the 
which the Plaintiff claims, and therefore that this Statute Truſt of an 
> 5 3 | . Eſtate ſhall 
of Limitations does not extend to this Cafe. But his be barrd by 
Lordſhip's Opinion was, that that was not a ſufficient An- Statute 

| {wer, for that Rule only holds between Ceſtuy que Truſt and tions. 


his Truſtee, but does not extend to the Caſe of a Stranger ; 3 
for a Stranger is equally obliged to claim the Benefit of 4 47 , 
Truſt within the Time appointed by the Statute in caſe of — 

a Truſt Eſtate, as if it had been a Legal Eſtate. There is 

hardly any antient Family but there are long Terms in the 

Hands of Truſtees ; and if Strangers might be allowed to 

lay Claim to them after any length of Time, it might be 

greatly inconvenient z and as it is a Stranger that claims 

the Benefit of this Truſt in the preſent Cale, the Length of 

Time muſt be a Bar. But to ſhew that the Length of Where a 
Time ought not to be a Bar in the prelent Caſe, it has one.” 
been ſaid, that Leſon was guilty of a Concealment of the Deed will 

| | 5 | excuſe the 
Deed of 1655; and 'tis indeed true, that there may be party from 
ſuch a Concealment of a Deed as will prevent the Length of not bringing 


Time being any Bar in this Court. But then that Con- content 
cealment muſt be a voluntary and fraudulent One; and if Lime. 
the Rule was laid down in any other Way, it might be of 
dangerous Conſequence. Now the Concealment in the 
preſent Caſe by no Means appears to be of that Kind, but 
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to have been merely accidental. The Deed of 1655 was 
indeed in Leſon's Poſſeſſion from 1696 to the Time of his 
Death, but it does not appear that he knew any Thing of 
it. However, his Lordſhip ſaid, he {ſhould not reſt his 
WhereaDe- Opinion merely upon this; for another very material Cir- 
made to hold cumſtance is, that Leſon laid out 1000 J. in building upon 
and enjoy by the Premiſſes, and during all that Time no Objection was 
Buildingsbe- made by the Plaintiff's Father. There have been Caſes in 
mgm u- this Court, wherein upon a Circumſtance of that Kind 
miſſes, the Court have even made a Decree to hold and enjoy; 
at leaſt they have refus'd to make a Decree againſt the 
Party, unleſs the other Side has offered to make him a 
Compenſation for the Money that he has laid out. But 
what is moſt material of all is the Diviſion that the 
Grandfather made of theſe Eſtates by the Deed of 1693. 
It is very poſhble that it was Part of the Conſideration for 
his giving his Son John his Freehold Eſtate, that John the 
Son conſidered that the Leaſehold Eſtates in Queſtion ſhould 
go in the Manner as was limited by that Deed ; and where 
that is the Caſe, that a Perſon claims a Benefit by one Part 
of a Deed or Will, he {hall not be allowed to diſpute the 
Reſt of it. That was the Caſe of Noys and Mordaunt, 
Stretfield and Stretfield, and that of Brown and Brown; 
Which laſt Cale was determined by his Lordſhip. For 
theſe Reaſons his Opinion was, that the Bill ought to be 
diſmiſſed, but without Coſts, and that the former Decree 
ought to be affirmed. And ſo his Lordſhip was pleaſed 


oo BACK 
ro decree accordingly. 


April 25. Dart and Crawford. 


IN 1720 Sir Edward Turner made his Will, and thereby 
deviſed certain Lands for the Benefit of his Nephew 
Edward Turner for his Life, the Remainder to Truſtees to 
preſerve contingent Remainders, the Remainder to his Firſt 
and other Sons in Tail Male; the Remainder to the 
Daughters of his Son Charles. At the Time of making = 

I Wil 
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Will Sir Bdward had one Son and two Daughters, Charles, 
Mary, and In 1721 Sir Edward died. Charles 
had Iſſue two Daughters, Hen, and Jabella in- 
termarried with De Groote. —— who was Siſter to Iſabella, 
died without Iſſue, and by that Means Jſabella became intitled 
to the whole Intereſt m the Remainder. In 1734 De 
Groote, who was Huſband to Iſabella, died. In 1735 Va- 
bella onde her Will, and thereby deviſed all her real and 
perſonal Eſtate to Crawford and Peters in Truſt, that they 
thould ſell the ſame in order to diſcharge her Debts and 
Legacies, and that the Surplus {ſhould be diſtributed into 
| tos equal Shares; one Share whereof was to go to cram- 
ſord, another Share to Peters, and a third Share to Dorothy 
Turner. Soon after the making this Will Tjabella died, and 

Sarah Garth was her Heir at Law. Peters and Doroth * 

were Papiſts, but Crawford was a Proteſtant, In April 
1736 Dorothy mortgaged her Intereſt i in chis Eſtate to Wil- 
lis for 106 . 


In Alay 1736 a Bill was brought by Crawford, Peters 
and Dorothy, againſt Sarah, in order to perpetuate the Te— 

ſtimony of the Plaintiffs Witneſles, and to prove the Will 
of Yabella: 


In June following Edward Turner died without Iſſue; 
and the ſame Day, that Edward died, Crawford purchaſed 
of Peters his Intereſt in this Eftate for 2000 J. There 
was no Money paid down, either at the Time of making 
this Purchaſe, or at any Time after; but a Bond was 
given by Crawford to Peters for the Payment of the Pur- 
chaſe-Money as ſoon as the real Eftate of Jabella ſhould be 
fold. 


On the 3d of Fanuary following Willis purchaſed of Do- 
rothy her Equity of Redemption in this Eſtate for 1000 J. 
There was no Money paid down at the Time of that Pur- 
Chaſe neither, nor at any Time after; but it was agreed, that 
Willis ſhould give to Dorothy a Bond for 5001. that he ſhould 
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give her a Note for 389 J. and that the remaining Part of 


—— 


the 10001. ſhould conſiſt of the Money which was due up- 


on the Mortgage. Afterwards Willis paid to Dorothy 300 J. 
in Part Satisfaction of the Note. 


On the 2th of January following Sarah put in her An- 
{wer to the Bill which has been mentioned. and thereby 


inſiſted, among other Things, that Peters and Dorothy were 


Papiſts, and conſequently incapable by the Statute of 1 1 
IV. z. to take by the Will of Vabella. In that Cauſe Sarah 


examined ſeveral Witneſſes, to ſhew that Peters and Doro- 


thy were Papiſts. The real Eſtate of Iſabella was never 
ſold to this Day. Her perſonal Eſtate was a very {mall 


one, and it was uncertain what her Debts would amount 


to, together with the other Charges which would fall up- 


on her Eſtate. 


The preſent Bill was brought by Sarah ag: inſt Crawford, 
Peters and Dorothy, and likewiſe againſt Willis, in order to 
ſet alide the Will of Iſabella with regard to the two Thirds 
of her real Eſtate, which was to be old, and the Money 
ariſing from the Sale to be paid to Peters and Dorothy ; and 


5 likewile that Peters, Dorothy and Willis, might account for 


the Profits of thole Shares in the Eſtate. 


The Defendants inſiſted by PUR Anſwers, that the Pur- 
chaſe which Crawford made of Peters, and the Purchaſe 


which Willis made of Tye were good and valid * 


the Statute of 2 Geo. 1. 18, 


After theſe Anſwers were come in an Order was ob- 
tained, that the Depolitions in the former Cauſe might be 


read 1 in the preſent one, faving juſt Exceptions. 


On the Hearing of the preſent Cauſe the Depoſitions in 
the former one were offered to be read; but it was objeCt- 
ed on the Part of Willis, that they could not be read as 
againſt him, he being no Party to the former Suit, and 

I having 
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haying his Mortgage made before the Filing of chat Bill, 
and obtaining his Purchaſe of the Equity of Redernption 
before the Anſwer of Sarah came in. 


Lord Chanicethoy {aid his e was, That theſe Depoſi- 
tions ought to be read. He ſaid, that this was a Queſtion 
of very great Conſequence in reſpect of Bills which are 
brought to perpetuate Teſtimony. And if he ſhould dif- 
allow the: Depoſitions to be read in the preſent Caſe, it 
would overturn the whole Ule of theſe Kind of Bills. But 
in ſaying this he would diſtinguiſh between the Mortgage 
which was made to Millis, ond the Purchaſe which was 
made by him of the Equity of the Redemption; for as to 
the Mortgage it is ſtated to have been made before the 
fling of that Bill, and therefore none of the Depoſitions 
which were taken; in that Cauſe can any ways be read to 
affect it. But with regard to the Purchaſe of the Equity 
of Redemption, which was made ſubſequent to the filing 
of that Bill the Depoſitions ought to be read. For the Bill 
was brought in May 1736; it was a Bill brought by three 
Deviſees in order to perpetuate Teſtimony, and to prove 
the Will of a real Eſtate ; and that is the only Method of 
proving a Will of that Sort in this Kingdom. The An— 
{wer of Sarah came in the 8th of January following. It When a Bill 
has been ſaid, that on the 3d of January the Purchaſe of, eee 


perpetuate 


the Equity of Redemption was made which was before the . ae 
and in order 
Time that the Anſwer came in, and from thence it has to prove a 


been urged, that the Depoſitions which were afterwards ta- Will rela- 
ting to a real 


ken {hall not affect this Purchaſe. But though the Bill Eſtate, if a 


| . Es Perſon pur- 
was filed in May, and the Anſwer did not come in till the 38 


8th of January following, yet that Part of the Objection the Fate 


F 
is no Reaſon againſt allowing the Depolitions to be read; Bil 2 Lag 


for it very BY A happens by the ordinary Indulgences which poſition ta 
2 t 
are given to the putting in of Anſwers, that an Anſwer does Cauſe may 


not come in to a Bill till that Diſtance of Time; nor will be read a- 


gainſt him, 


the other Part of the Objection, namely, that the Purchaſe £ tho! the Pur- 


was made before the Coming in of the Anſwer, be material. ons 3 


The Queſtion is, Whether the Depoſitions in this Caſe the Coming 
5 Z. ought in of the An- 


ſwer. 
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not to be 
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ought n not to be read againſt a Perſon who claims under one 
of thoſe who were Plaintiffs to that Bill? It has been made 
an Objection, that that was a Bill merely brought to per- 
petuate Teſtimony, and to prove the Will, and. that no 
Relief was prayed under it. And 'tis ded true, thar 
that was not ſuch a Bill which could be brought to 
A Bill that's Hearing, and therefore that it could not properly create 
brought to a Lis Pendens, ſo as to affect a Purchaſer claiming un- 


_— der one of theſe Parties after the Filing of the Bill; but 


Bill as can that was ſuch a Suit wherein the Proceedings Wicker it, 


i properly cre- 


pot; when they are rightly carried on, muſt affect thoſe who 
Pendens ON claim as Purchaſers from one of the Parties after the F iling 


to affe 


Phat Of the Bill. Bills of that Kind have been long mertalied 


claiming un- as a proper Subject of the Juriſdiction of this Court; and it 


der one of 


the Parties is Of great Conſequence to the Subjects of this Kingdom | 
after the fi- 


fine of che that they ſhould be ſupported, as there is no other Way of 


* prov ing a Will relating to real Eſtate. And if theſe Depo- 


A Bill which ſitions were not to be ead. it would put it in the Power of 


is brought to 
perpetuate Either a Deviſee, or Perſon claiming as Heir at Law, to 


Teſtimony, prevent ſuch a Bill being of any Effect. His Lordſhip 


and to prove 


«Willis faid, that he would in the firſt Place conſider the Caſe + 


ſuch a Suit, 


Were, the An Heir at Law. Suppoſe an Heir gets into Poſſeſſion of 


- Proceedings an Eftare on the Death of his Anceſtor, and the Deviſee 


under it, 


when they that is out of Poflethon brings a Bill to perpetuate Teſti- 
are rightly mony, and to prove the Will; the Heir at Law makes a 


carried on, 


muſt aftect ſecret Conveyance to another Perſon pending that Suit, if 


hole who the Depoſitions taken in that Cauſe could not be read 


claim as Pur- 


chaſers from àgainſt the Perſon who claims under the Heir at Law, it 
5 would defeat the whole Benefit of the Suit. The Caſe is 
the Filing of juſt the ſame in reſpect of its Conſequences, if a Deviſee 
Re gets into Poſſeſſion, and brings a Bill of this Sort, and af- 
terwards makes a private Conveyance, if the Heir at Law 
could not read the Depoſitions, which were taken in that 
Caule, againſt the Party who claims under the Deviſee, the 
bringing that Bill would be of no manner of Effect. The 


3 bringing a Bill of that Sort by a Deviſee is a Challenge to 


brought to the Heir at Law to diſpute the Title with him; and if he does, 


Per petuate | - 
Teftimony, | | | Name 


and Rove a Will, where the Defendant ſhall loſe his Coſts if bo examines new Witneſſes himſelf. 
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namely, by examining Witneſſes of his own, the Conſequence 
is, that he loſes his Coſts; the Reaton of that is, that by 
examining ſuch Witneſſes he has a Benefit by the Suit as 
well as the Deviſee. Thete were the Reaſons upon which 

his Lordſhip's Opinion was chiefly founded, that the De- 
poſitions in the preſent Cate ought to be read againſt Willis; 
und they were read againſt him accordingly. In the Progreſs 
of the Caule, the two principal Matters which were relied up- 

on, to ſhew that thete Purchaſes ought not to ſtand within , ef 
the Statute of 3 Geo. 1. 18. were, Firſt, That there was Pepiſt tall 
no Money paid by Way of Confideration for theſe Purcha- hin 5 6. 
ſes, but only Securities given. And, Secondly, That at 7: 18. where 
leaſt with regard to the Purchaſe of the Equity of Redemp- . 
| b FUTCT Jury oi Redemp- Money paid 
tion of a third Part of this Eſtate there was not a full Con- exe rr? 
ſideration agreed for it. Lord Chancellor ſaid, that the laſt given brit. 
Objection could not be made out in point of Fact till the ee ar 4 

33 ED w = 0 urchaſe 

Account was taken; for which Reaſon it would be proper 


How far a. 
urchaſe 


| | | made of a Pa- 
that only the Account {ſhould be directed to be taken at vp, 
preſent, and that the remaining Points ſhould be reſerv'd in 36. 1.18. 
to be determined after the Account ſhould be taken. And eee 


| . RR that there 
fo his Lordſhip was pleaſed to decree accordingly, © wasnotafull 
ACE 5 | 5 Conſiderati- 
Gryles and Gryles. Rs 
Lixabeth Gryles made her Will, and thereby bequeathed 
— two Legacies of 5001. apiece to each of her two 
Daughters Philippa and Joan, and deviſed her real Eſtate to 
ber Son Richard, and the Heirs of his Body, ſubject to the 
Payment of theſe and ſome other Legacies. There were 
but two Witneſſes preſent at the Time the ſigned and pub- 
hed this Will; but a few Days after the produced her 
Will before another Witneſs, and declared it to be her 
Will, but did not at that Time ſay, that her Name, which 
was at the Bottom of her Will, was of her own Hand- 
writing; nor did ſhe ſign her Name over again; however, 
this Witneſs ſwore, that he atteſted the Will in her Pre- 
ſence, and believed that her Name was of her own Hand- 


writing. 


r 


— — — ps 
- * a - l 1 
4 4 N n Y : = — * 
— - 4 - — _— 
. __ . _— * - — 2 N — * 8 8 — 2 82 
p w . _— OS cis 5 a s 7 b = —_ 
1 1 n . ——— . — ac —— rr ens Y 54 cont 2 — * — ERS, wy —ů 8 MY 5 — 
. . g a s © N 4 1 —— - - . * 4 D — 4 — = - = \ - _— 8 
n 8 = < = - ; Ts — — er EEO IR — < m DRIES moe — a. l 
— _ % "I. . r 6 r * 2 Ro r 
— R - \ — wore a = = mans eine POET - — — 3 —— ? Z 
_— - IR — 0 — v =D 5 8 rr E 4 . 1 * nn o 
cn — * . me — x . * ; = r —— ng ary of — E N ba want, a7 b Ro „e. J o \ 
* — nen. 4 E 2 * * hs ——— _ — — 2 — e . CS R — 3 — — A 
1 — PER . tO — - 3 , 3 W PN 2 <eb — 2 5 — 7 r n . — 7 ' — 3 3 = _ - : EEE own ee Ry Bs! — _ = 
_—_— * 2 — — CY - . 2 4 — _ a - E — . 2 —.— 4 r r 2 ws — — £ — — 25 27 5 + mo * AE — — — = —_ — ny; * — — — — _ 
- " 1 — — XX... - 3 ow — r 5 r — — O . - -— * 2 — a p - Pn — 4 1 D — _ * — - ICE, 4 - — — mg 
tw — 2 . = > = — = 5 — — 4 —— — by 1 — - — 16. 2 905 IS r E is Toa Iz 8 — Re a ACC = TS > INE + - — — Load * 1 p — — r . a co 22 * * rn En hs ts ce mL — voy þ, ——_ 
— 79 1 . —— . — - Son Obs Phe ͤ A = 2 a — - — ng Wo 7 r r n g andy _—_— 22 — 
1 - 8 * — * — Has 7 S Ss HE EPIC n 7 — — 32 > 8 s : . —— . ; * : \ wore 3 
1 * = - > 2 * : r" A. TY or ED —- 5 : ——————— _- -— WI CS r hy 
— ——— - - . — . * — » $ — 8 r i _— = 8 Ag RE nd ies 2 Ke — 5 20 \ 2 S. GE): r — CT SS - - 
. * us — "2% 2 8 ä >= * > I R * . 22 a> 4 2 * 2— - 2 u 8 « R * . - — —— , » - 
: « X - —_— , * 5 8 E ͤ ²˙ y CI OR; * - * n 9 N — * hs * od - fr 4 . * ; 7 Fi.” by - — - 8 r a > I l 7 . . \ — - 
— — ee 1 a —_— mn 8 * 5 2 . = L , © - - _w_ Mn” p - F We ; — * — 3 —— 7 : 8 0 5 * Per ene Mw. 3 e - - - p _—_— b 
. — W EE eee 2 us R 8 * * add \ - — Di xc ; D , - RE AI. — rs ns T_T LIONS Ke : . — OE 2 n * Y * = — - —— * rr 
4 p "Jo * rug : 4 . 1 <4 * Lars, b — — = oem SOA ES ap = agen? e * 8 3 8 OE _— — . — N 4 7 - Y N - Sm — — ——— — 
. 5 a r. 8 5 = . >= = p - — 5 _—_— A N - 4 , N. . ; 7 WALLIS - N „ 3 
a 4 _ — . err S. EEE = « —— 4. - . n > . 2 — r © 7 — as we, 9 =» : > PF AR” . - = — - — enraya nn . —ů „ emer = F — 
F 9 * ba _ = - bg - + = ® a = 9 2 I's +: = - 7 - — 39. — 6 5 # E ˙—— 4 = : 5 * ee wt, - * be — 22 —— „% n 22 * 2 "Tat! * — * =_ 
—— re 3 ate. OY R . OP ITE ee * . — , mo pe pre or TR. - . —ů— : ——— —— — — — — — 2 SI 
F 1 — x Ll - c > . . 0 — 8 I 8 — > r F „ — — 2 ane 2 1 = 1 —_ n n — —— — . ATE TURE — 4 — 7 eur * _ — - 
\ N - 3 = = e 5 8 . : F 2 RE 7 . 5 2 5 a — C A 
a De —— — bY 0 7 9 tt — — =; 5 LS ** 4 6, "IS Mo. Nt he Pit 4 _ AR W Er be Be; + tO 2 2 wy . A -— 2 — — ＋ — — ——— — — 
CE IEFLRY = ——_— 3 - 1 * "> y * N * W ag 8 re * 85 Wa e WEED c 5 - . ä Le A L 4 — * 3 Cs A — r 
==: = g- Gy COR RG Ps: 2 4 "WE I% G 6 F ow J 8 22 —— 3 * 8 = 2 n Or 22 $8 2 * , — — . — — ee rn RT _—_ — Wo — — _ * . —_ = 
— 6 - be . 3 2 2 $1.4 +a! l _- 4 a = ——— — 2 — Ee * * 5 e — — 8 2 - 7 — * 22 is * 
a =_ n 8 25 — n £ — 1 3 2 ms I £ 8 0 = by - „ > tt ES TS en im \ — — bs _ * —— — — — r . — 17 * — - 
ay 2 } 2 v ENT = — 4 r 6 : 7 4 n 8 n — EET = = ON g 1 our o - * a — 3 g OT Pore” 2 
r 0 II rt "2, E _ 2 n 1 = I yn \ A MIT TG eos 9 - 2 Oar - : * 8 n 
oO _ oy b -- I», 4 * — : | * 4 he r A K . 
* r + - 4 rt tf *. q r —— — — - —— D waa, £ * 2 4 2 is Oe ne TR IIS IH 4 
[EAT OTE? - bs _ : — — MG => Bs 2 — —— . . * CERES COA SETS —— — 
* hp \ * - 2 „ 3 _ p y 2 ä . 3 3 bs * - * 8 2 * : —_— 
ron) er es AE Gin, vt BD D * 8 * n - = + 4 l Ce - en 2 —— 
- l 2 —̃ 5 L. \ by N - 05 rn — 
—_—_— p : 
1 * A A ” 22 — * — "= + + * 7 0 es = 3 — 
= GoTo . Mes wes n r * — 1 — 
5 - - — — - + >. : 1 e Ab — 4 we 1 
= 3 1 <a SALT — þ nak; TR —— —ẽ6 PEE 
— 1 : \ on OS Es et IS" Ge ee — + 8 - d 
l 3 3 ot eo % — en ADE 
1 8 — ä — 4 — — * a 
— — b — . 


Dr 
* ACM. NE 26 


. 
* ——ää6᷑ẽ.ʒ —27j].— —— * 42 0 aa 
—— wr 6 CE mad 


456 = De Term. Paſche 1741. 


writing, Elizabeth Gryles died, and after her Death Richard 
ſuffered a Recovery of this Fſtate, and paid ſome of the 
Legacies which were charg d upon it. Richard died, and on 
his Death the Eſtate deſcended to Richard his Son, who was an 
Infant of very tender Years. Joan was a Perſon of a very 
weak Underſtanding, and had the Misfortune ſometimes 
of being a Lunatick, for which Reaſon Philippa took Care 
of her, and maintain'd her. 


The preſent Bill was broght by Philippa and Joan 
againſt Richard the Infant, in order that the Legacies of 500 l. 
apiece before-mentioned might be raiſed out of this Eftate ; 
and that the Legacy which was given to Joan might be 
paid into the Hands of Philippa. 


WhenaWill On the Hearing of hb Cauſe a Queſtion aroſe, Whether 
ſha not b® the Will of Elizabeth was duly executed, according to the 
«duly execu- Statute of Frauds and Perjuries ? To ſhew that it was, Mr. 
2 ace” Brown cited Precedents in Chancery 184. Mr. Mills on the 
Ho of | lame Side cited, amongſt other Caſes, the Cafe of Cann and 
Perjuries, by Cann, determined by Lord Im. the 2 5th of Fe- 
the Teer bruary 17 18. 

did not duly fign k his Name in the Preſence of all the Witneſſes. 


Lad Chantellar ſaid, That in Carthew the Caſe of Lea 
and Libb is to the contrary; and it may be a Point pro- 
per to be determined on an Iſſue at Law. However, the 
Counſel for the Plaintiff deſired that the Cauſe might ſtand 
over, in order to conſider, whether the Acts which Richard 

the Father had done did not amount to a Confirmation of 
the Will; and conſequently, whether the directing the 
Iſſue would be neceſſary. And his Lordſhip ordered, that 
on Payment of Coſts the Cauſe ſhould ftand over xccord- 


| meh. 


Clarke 


7. 3 Cancellarie. 4577 


Clarke and Abbot. N April 28. 


I 1554 Job Smith and Samuel his Son made a Mort- 
gage of the Swan Inn in Chelſea to Winter tor the Sum of 
2001. This Mortgage was made by Way of Feoffment. 
Job died and Samuel became his Heir at Law. Samuel al- 
terwards died, and Flizabeth Smith became Heir to him. 
Elizabeth intermartied with Thomas Broomwich. In 1584 
Thomas took an Aſſignment of Winter's Mortgage in the 
Name of Anthony R in Truſt for himſelf; and be- 
ing thus poſſeſſed both of the Mortgage, and of the Equity 
of Redemption, he laid out conſiderable Sums of Money in 
the Improvement of the Premiſſes. In 1703 Thomas made 
A Morrgage of the Premiſſes to Eligaberh his Siſter for the 
Term of 500 Years, for ſecuring to her the Payment of 
30 |, per Ann. during her Life, and after her Deceaſe, for 
lecuring the Payment of 4001. to ſuch of the Children or 
Grand-Children of Thomas, as the by Will or otherwiſe 
ſhould direct and appoint. This Mortgage was made in 
Conſideration of 400 J. received by Thomas of his Siſter: 
In 1707 Thomas made his Will, and thereby deviſed to 
his Grandſon Anthony Broomwich Abbot, and his Heirs, all 
his Freehold Meſſuages and Garden Grounds in Chelſea. At 
the Time of making this Will Thomas had two Daughters, 
Anne and Elizabeth, and Anne had married with Robert Ab- 
bot, and had no other Lands in Chelſea beſides the Premiſ- 
tes before- mentioned. Thomas died, and Elizabeth his 
Wife {urvived him, and afterwards ſhe died. Elizabeth. 
the Daughter intermarried with Peter Newly. 


In 1713 a Bill was brought by Peter and his Wife 

againſt Robert Abbot und 4 his Wife, againſt Anthony 
nh Abbot, and Robert the Son of Robert, who was 
an Intant. That Bill pray'd, that the Plaintiff might be 
let into 4 Redemption of a Moiety of the Premiſſes, inſiſt- 
ing, that Thomas had only a redeemable Intereſt in the 
S lame, 
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ſame, and no Power to diſpoſe of the Inheritance, as he 


had done by his Will. 


On the 1 ith of May 1715 that Cauſe came on to be heard, 
and the Court ee that the Plaintiffs had à Right is 
redeem a Moiety of the Premiſſes. And with regard to 
the Terms of Redemption they declared, that Thomas ought 
to be looked upon to have firſt entered on the Premiſſes in 
the Right of his Wife, who had the Equity of Redemption, 
and that he ſo aan el the Poſſeſſion till he took an Aſ- 
ſignment of Winter's Mortgage in the Name of Anthony | 
Broomwich in Truſt for himſelf, and therefore during that 
Time that the Rents and Profits of the Premiſſes were no 


| otherwiſe to be accounted for, than to keep down the In- 


tereſt of that Mortgage, but that nothing was to be allowv- 
ed for Repairs or laſting Improvements during that Time; 


and it was referr'd to a Maſter to take an Account of the 


Sums of Money which were laid out in the Repairs and laſt- 
ins Improvements after the Aſſignment of that Mortgage. 
It was decreed, that one Third thereof was to be born 


by Thomas, as he had the Benefit of the Eſtate for Life; 


but as to the other two Thirds, the Maſter was directed 
to compute Intereſt for the ſame at the Rate of 6 J. per Cent. 


per Ann. from the Time the Money was laid out in ſuch 


Repairs and laſting Improvements, which did amount to 1004. 
And from the Death of Thomas the Maſter was to compute 


Intereſt for the Principal Money due upon that Mortgage, 


and was to take an Account of the whole Profits of the 
Premiſſes; and if on taking ſuch Account it ſhould appear, 


that the Money laid out upon the Improvements together 
with Intereſt of the Money were unpaid, and that the 


Mortgage Money and Intereſt were unpaid likewiſe, the 
Decree directed, that Robert the Elder, and Anthony Broom- 


wich Abbot nid refund a Moiety of the Overplus to the 


Plaintiffs, and that a Moiety of the Premiſles ſhould 
be alligned to the Plaintiffs. This Cauſe was afterwards 


reheard. 


4. 
On 


In Curia Cancel{arimg. 


On the Rehearing the Court directed, that it ſhould be 
added to the Order which was made on the former Hearing, 
that if Anthony Broomwich Abbot was overpud a Moiety of 


what was due for Principal and Intereſt on the Mortgage, he 


ſhould refund the Overplus, and that the Allowance of 
Repairs ſhould be ftruck out of rhe Order, and that the 
reſt of the Decree ſhould be confirmed. 


This Decree was never carried into Execution; and An- 


thony Broomwich Abbot wes permitted to continue the Poſ- 


ſeſſion of the Premiſſes to the Time of his Death. In 

1720 Anthony mortg:ged the Premiſſes to Elizabeth Taylor 
for 400 l. That Mortgage was made by raiſing a Term 
of 1000 Years. In 1724 Anthony mortgaged the Pre- 
miſſes to Nicholas for 400 J. more. In 1726 Anthony 
made a farther Rot of the Premiſſes to Nicholas for 


200 l. And erwanee in the ſame Vear mortgaged them 


to him for 140 J. In 172 2 Anthony Broomwich Abbot died, 
leaving Anthony his Heir at Law. Afterwards in the far 
Year, Peter Newly and Elizabeth his Wife, and Anne Abbot, 
who was the Widow of Robert, conveyed to Robert the Son 
of Aune the Premiſſes before- mentioned, to hold to him 
and his Heirs. This Conveyance was made in Conſidera— 
tion of 10 J. paid by Robert to Peter Newly, and allo of 
an Annuity of 10 J. per Ann. to be paid him during his 
Life, and of the natural Love and Affection which Anne 
bore to Robert. In 1729 Robert took an Aſſignment of 
the Mo rtguge Which was made to Elizabeth Taylor. After- 
wards, in the fame Veur, Nicholas athgned his Mortgages 


to Clarle. In 1732 Elizabeth, the Siſter of Thomas, died, 7 


and at her Death there was 367 J. 105. due to her fix 
the Arrears of her Annuity. Some Time before her Death 
the. made her Will, and made Peter Newly her Executor, 
but did not make any Diſpoſition of the 400 J. which he 
had a Power to diſpoſe of. In 1736 Peter made his Will, 
and thereof appointed Thomas Newly his Executor. Alter- 
wards, in the ſame Year, Thomas aligned to Clarke the Be- 

ne fit 
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nefit of the 3671. 10 5. and the whole Intereſt in the 
Mortgage which had been made to Elizabeth the Siſter, 


The preſent Bill was brought by Clarke againſt Robert 
Abbot, Anthony Abbot, and Elizabeth Abbot, praying, a- 
mongſt other Things, that an Account might be taken of 


what Money was due to Robert on the Alignment of the 


Mortgage which was made to him by Elizabeth Taylor, and 


that the Plaintiff might redeem him, that Anthony and Eli- 


zabeth might come to an Account wich the Plaintiff touch» 


ing the Mortgages which were aſhgned to him; that they 


might be decreed to pay thoſe Sums to the Plaintiff toge- 
ther with the Money which he {hall pay to Robert, and in 


Default thereof, that Anthony may be forecloſed. 


This Bill was Gerad ed and then Tong Was 
added a Plaintift, and Tho. Newly. 


Lord Chancellor ſaid his Opinion was, That the plaintiff 
was intitled to Relief as far as he can take that Relief witk- 


in the Compaſs of the former Decree. He ſaid, if the 


Plaintiff had got the legal Eſtate, either in himſelf or a 
1 ruſtee for him, ſo that he could have brought an EjeC- 
nent, and put the Defendants to have been Plaintiffs 
re it might indeed have deſerved Conſideration, whether 
thele Defendants would have been intitled to have redeem- 
ed the preſent Plaintiff, But as the Plaintiff has not the 

legal Eſtate, and is forced to come into Equity, he mult 
ſubmit to be redeemed by Anthony Abbot, who is one of 


the Defendants, and can put no other Terms upon his 


redeeming him, than ſuch as fall within the Compaſs of 
the Decree, which has been mentioned. Qui prior eſt tem- 
pore, potior eſt Jure, is a Rule that holds in Reſpect of e- 


quitable Rights as well as in Reſ pect of legal ones. In the 


prelent Cale Robert had the 15 equitable Right, and 


therefore his Mortgage muſt be paid off in Preference to that 


of the Plaintiff, What is the Nature of the preient Cale? 
Fob and Samuel Smith joined in a Mortgage in Fee, and 


4 Thomas 


In Curia Cancellari. 


— ͤ— 


Thomas Broomwich married Elizabeth, who was their Heir 


at Law. He came into Poſleſlion of the Eſtate in Right 


of his Wife, as {he was intitled to the Equity of Re- 


demption. After this he takes an Aſſignment of the Mort- 


gage, which the Smiths had made ; and by this Means he 
became intitled in two Rights. He then makes a Mortgage 
of this Eſtate, without his Wife, to Elizabeth his Siſter, in 
Conſideration of 400 J.; the original Mortgage was only 
made for 200. 'This Mortgage to his Siſter is made for 
ſecuring to her an Annuity of 30 J. per Ann. during her 
Life, and after her Death, for ſecuring the Payment of 


the Principal Sum of 4001. amongſt ſuch of his Children 


or Grandchildren as the {hould think proper. She made 
no Appointment relating to this 400 J. He makes. his Will 
and deviſes all his Freehold Land in Chelſea to his Grand- 


fon Anthony Broomwich Abbot. A Queſtion has been made, Where 3 
whether his mortgaged Intereſt would pats by this Deſcrip- 4 
the Word 


tion. But as it does not appear that he had any other Land 
in Chelſea, it certainly will. Thomas dies, and on his Death 
Anthony Broomwich Abbot enters upon the Poſſeſſion. Whilſt 
he is in Poſſeſſion he makes a Mortgage of theſe Premiſſes 
to Nicholas for 4001. and afterwards makes two other 
Mortgages to him, one for 2001. and another for 140 /. 
Theſe Mortgages, which were made to Nicholas, afterwards 
came to be alligned to the Plaintiff; but he has not the le- 
gal Eſtate, by Reaſon that the Aſlignment, which Thomas 
took of the original Mortgage, was taken in the Name of 


Anthony Broomwich, and the Plaintiff has no Aſſignment 


from him, and Anthony Broomwich is not before the Court. 
In 1715 a Bill is brought by Peter Newly, who married 
one of the Daughters of Thomas, againſt Robert Abbot, who 
married another of the Daughters, againſt Anthony Broom- 
wich Abbot, and Robert Abbot, who was an Infant, in order 
to be let into a Redemption of a Moiety of theſe Premiſſes. 
The Cauſe comes on to be heard, and the Court is of O- 


pinion, that the Intereſt in Anthony Broomwich Abbot is a 


redeemable one, and conlequently that Peter Newly was 
intitled to a Moiety in that Redemption. The Decree de- 
N termines, 
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termines, that Thomns is to be conſidered to have Deen! in 
Poſſeſſion as Owner of the Eſtate from the Time he mar- 
ried Elizabeth to the Time he took the Aſſignment; and 
therefore no Account of the Profits is directed to be taken 
during that Time. But from the Time that he took the 
Aſlignment it is decreed, that one Third of the Intereſt was 
to be born by Thomas, as he had the Benefit of the Equity 
of Redemption for his Life. But as to the other two 
Thirds, the Maſter was directed to compute Intereſt for 
the ſame at the Rate of 6 /. per Cent. ber Ann. and likewiſe 
for the Money which was laid out in Repairs and laſting 
Improvements from the Time that the sums ſo laid out 
4mounted to 100 J. ſo that from the Time of the Aſſign· 
ment, Thomas is conſidered by this Decree meerly as a 
Mortgage. The preſent Plainrifts Clarke and Young claim 
as deriving under Thomas, and the preſent Defendant. Robert 


Abbot clams. as deriving under Anthony Broomwich Abbot. 
Whena De- The Plaintiff brings his Bill, and inſiſts at the Bar, that 


cree is made 


for a Re. conſidering the Length of Time ſince the former Decree 


demption, 


was made, Anthony Abbot cannot be intitled to redeem him. 


after what 


3..neth of But that can be no Objection; for when a Decree is made 


Lime that 


2 for a Redemption, either Party may carry that Decree in- 
Decree may 


be carried to Execution. The Queſtion to be conſidered only is upon 
into Exccu- 


3 what Terms the Redemption is to be directed. And his 
Wien aDe. Lordſhip ſaid he did not {ee that the Terms of Redemp- 


cree is made 


5 tion could be on any other Foot than according to the for- 
Or a E 


demption, Mer Decree. It is indeed true, that the Plaintiff has ta- 
Pe way.” ken in the Mortgage which was made to Flizabeth the Siſter 
carry that of Thomas, which was Pr or to Mrs. Taylor 8 Mortgage, 


Decree into 


een Which Robert claims under. But he has no legal Eſtate for 


When a want of Taking an Aflignment from Anthony Broomwich, or 


2 is in- at leaſt for want of having him before the Court, in order 
tled tO re- 


deema to have a Conveyance; and therefore Robert, who had 
Morse, the Athgnmnevr of the Mortgage, which was made to Mrs. 
upon what 


Terms that Taylor, previous to any Afhgnment of a Mortgage, which 
Redemption 


wall be de- Clarke took, mult be preferred before him. And i it never 
creed. "4 | | | Was 
How tar a 


puiſue Mortzagee ſhall not be allowed to protect himſelf againſt another Mortgagee, by 8 
ina prior Mortgage, where there is no legal Eſtate in the firſt Mortgagec. 


In Curia Cancellariæ. 


— 


was determined, that a puiſne Mortgagee could protect 
himſelf againſt a prior Mortgagee, by purchaſing in a Mort- 
gage previous to that, where there is no legal Eſtate in that 
Mortgagee from whom he takes his ſecond Aſſignment, 
eſpecially without bringing the Truſtee of that Mortgapee 
before the Court. And fo his Lordſhip was pleaſed to 
decree accordingly. - . 


Standiſh and Radley. 


N 1557 Richard Standiſh executed a Deed, whereby he 
1 conveyed his Eſtate to Truſtees, and reſerv'd to him- 
ſelf a Power of charging it either by Deed or Will, 
in ſuch Manner as he ſhould think proper. Afterwards, 
in the ſame Year, he made his Will, whereby he deviſed 
thoſe Lands to Richard his eldeſt Son, and the Heirs Male 


of his Body, with divers Remainders over; but by the 


ſame Deviſe he charged the Premiſſes with the Payment 
of 5001. a- piece, for the Benefit of his younger Sons, at 
their Age of Twenty-one. Afterwards he made a Codi- 
cil to this Will, and thereby deviſed certain Lands called 


Knowley and Chorley, which were Parcel of the before - men- 


tioned Premiſſes, to his Wife for Life, the Remainder to 
his Son Richard in Tail, with other Remainders over, and 
charged theſe Lands with the Payment of 100 J. a- piece to 


each of his younger Sons by Way of additional Portion, 


when his Son Richard ſhould come into Poſſeſſion of thoſe 


Lands. At the Time of making this Will the Teſtator 


had five younger Sons, Peter, Alexander, Ralph, John and 


Hugh, and two Daughters, Anne and Frances Margaretta. 
Elizabeth, who was Wife to Richard the Elder, died in his 
Lite-time, and Richard the Elder died in 1661. 


On his Death Frances Parſons got the Tuition of the 


Children, they being all Minors, and took Poſſeſſion both 


of. the real and perſonal Eſtate. About 1671 Richard 
the Younger became of Age, and afterwards was created a 
Baronet. 
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gBaronet. Peter was put Clerk to an Attorney by Sir Ri- 
chard; and on that Occaſion Sir Richard paid for him 501. 


Peter did not ſtay a great While with his Maſter, but 


came and lived with Sir Richard. On the 16th of January 
673 he gave Sir Richard a general Releaſe of all De- 
5 that he had upon him, and particularly of his filial 


Portions. John was at this Time dead, and he made Peter 


and Anne his Executors; by which Means they became each 


of them intitled to a Moiety of ſuch Part of the Portion 
belonging to John, as remained unpaid. But Sir Richard had 


maintain'd him likewiſe, and put him Apprentice to a 
Merchant. On the 19th of that ſame January, Peter 
came to an Agreement with Sir Richard, whereby in Con- 
ſideration of Peter's Releaſing his 500 1. Legacy, Sir Ri- 


chard agreed to pay him an Annuity of 201. per Ann. du- 
ring his Life, and to keep him a Servant and a couple of 


Horſes. Alexander and Ralph were ſent to the Univerſity 
of Cambridge by Sir Richard. About 167 5 Alexander gave 
a general Releaſe to Sir Richard, and it was to the lame _ 


Effect with that which was given by Peter. In the Year 
following, whilſt Alexander and Ralph were at the Univer- 
ſity, Sir Richard paid them ſeveral Sums of Money by the 


Hands of his Steward. In 1677 Sir Richard fold Part of 

the Lands to Cooper, which came to him by the Will of his 
Father. Amongſt the Title-Deeds the two Releaſes before- 
mentioned were delivered to Cooper. In 1678 Ralph exe- 
cuted a Releaſe to Sir Richard, and thereby expreſly diſ- 
charged both his Legacies. Hugh was put Clerk to an At- 


torney as well as Peter, and at different Times he received 


ſeveral Sums of Sir Richard for Intereſt of his two Le- 
gacies, and gave him Receipts for that Purpoſe. In 
1687 he gave him two Receipts for different Sums by 
Way of Intereſt, But in thoſe Receipts it was taken No- 
tice of, that they were only for the Intereſt of 3001. due 
to kde from Sir Richard. In 1690 another Receipt was 
given by Hugh to Sir Richard tor Intereſt, and that Re- 


ceipt took Notice, that the Intereſt was 'only for 3001. 


due to him from Sir Richard. In 1693 Sir Richard 


died, leaving Sir Thomas his Heir at Law. w_ 


In Curia Cancellariez. 


In 1702 Peter filed his Bill in the Court of Chancery 


of the County Palatine of Lancaſter, againſt Sir Thomas, who 


was an Infant, in order to have the Benefit of the Agreement, 
which he had entered into with Sir Richard on the 1 9th of 


January 1673, or elle that he might have the Benefit of the 
two Legacies which were bequeathed to TY his Father. 


The Bill was brought likewiſ in order to have the 


Benefit of ſuch Part of the Portion as was due to 


him in the Right of John. Thar Cauſe never came 


to a final Determination, by Reaſon of Terms of Ac- 


commodation. Anne had married with Stephen Radley, 
and Patricius Bradley had intermarried with Elizabeth their 


Daughter. In 1713 Peter m: ade an Aſſignment to Patri- 
cius of the whole Demands, which he had i upon Sir Thomas, 


and agreed that his Name ſhould be made ule of by Patri- 


cius in proſecuting thole Demands. In the fame Year Pa. 
tricius inſtituted a Suit in the Duchy Court againſt Sir Vo- 


mas on that Account. That Caule came on to be heard, 
and Sir Thomas making Default, a Decree was made for an 
Account; but that Decree was never carried into Execu- 
tion. Aﬀerwards in that ſame Year Stephen Radley and 
Anne his Wife, Patricius Bradley and Elizabeth his Wife, and 
illlam Radley, brought their Bill in this Court againſt 


Sir Thomas — and others, in order to have the Bene- 
fit of the Portions, which belonged to Alexander, Ralph, 


John and Hugh, and Patricius prayed, that he might 
have the Benefit of the Aſſignment, which Peter made to 
him in the Manner before- mentioned. 


Sir Thomas put in his Anſwer to this Bill, and thereby 


amongſt other Things ſaid, that he had been informed 


and believed, that Hugh came to an Agreement with Sir 
Richard, to accept an Annuity of 18 J. per Ann. in Diſ- 
charge of his Legacies, and that he was induced to believe 
the ſame from the frequent Reports in the Neighbourhood 
to that * 
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In 1715 Peter brought his Bill ; in this Court againit 
Putricius and others, in order to be relieved againſt that 
Aſſignment. On the fecond of Auguſt 1717 thoſe two 


 Cautes came on to be heard at the Rolls, when his Honour 


declared, that the Annuity of 20 J. per Ann. which Petey 


was to have by the Deed of the 19th cf January 1673, 
was a good Diſcharge of the Legacy of 500 J. given by 


the Will of Richard; "but that the 100 J. which was given 


as an Addition to his Portion, was {till ſubſiſting. His 
Honour farther declared, that the Releaſe, which Ralph had 


given in 1678, was a Bar to the Demand of Radley and 


bis Wife, with Regard to the third Part of his Nerwen; 


and thereupon the "Pal as to that was diſmifled. But his 
Honour declared, that the Portions of Alexander and Hugh 
ſtill remained Uniset ed, and directed that thoſe Portions 
ſhould be rais d. And as to the Aſſignment made by Peter 


to Patricius, his Honour decreed, that the ſame ſhould be 


{et aſide; but that Patricius ſhould have a liberal Allowance 


for his Pains in negotiating the Cauſe in the Duchy Court, 
and that the Aſſignment ſhould ſtand as a Security for what 


ſhould be allowed him in Reipect thereof, and what other 
Monies he had advanced on that Account. 


At the Time this Decree was pronounced, Sir Thomas 
knew nothing of the two Releuſes before- mentioned, which 
Peter and Alexander had given to Sir Richard, nor on the 
Hearing of thoſe Cauſes were the three Receipts before · men- 
tioned produced, which Hugh gave to Sir Richard. Hows 


ever, after Publication, oF betore the Decree, thoſe three 


Receipts came into the Hands of Aton, who was Attorney 
tor Sir Richard. The Maſter made his Report in purſuance 
of this Decree, and in 1722, according to that Report, 
there was due to the Plaintifls in thoſe Caules 23891. 
10s. 10 d. In 1724 an Agreement was entered into be- 


tween Sir Thomas Standiſh and the Plaintiffs in thoſe Cauſes 


to the following Effect. The Agreement took Notice, 
that there then pprnred to be due to thoſe. Plaintiffs 
Rt 5 from 


— 


—— 


mY 
2 * | 
— 8 


— 3 ** 
—— - „„ ths 
— gr 24 . bene op - ont > non 
— 2 — L 8 r 8 8 

1 — Se nn ws . ; 

: . Fn Tour nun "oh PI" ft Bn" * 
= — 7 a —_ — ” — — Ae} - . 
7 — 2 . — — F 2 22 — ms 
by „ IT 


e 


o 
* PPP ⅛ v ⅛-ͤ— nin... ˙ ꝛm]... ne eg nn nn n 
— 2 


e 
E 


[n Curia Cancellariæ. 467 
from the Truſt Eſtate 30781. 18s. 2 d. beſides Coſts of 
Suit; and thereupon it Tha agreed, that Sir Thomas ſhould 
pay to thoſe Plaintiffs 3000], in full Satisfaction of their 
Demands, namely, 1000 J. on the 24th of Fane 1725, 
and the remaining 2000 J. on the 11th of November fol- 
lowing. This Agreement was only by Parol; however 
in purſuance of it Sir Thomas paid thoſe Plaintifts 300 l. 
before the 24th of June 172 5, and afterwards ſeveral 
other Sums, amounting in the Whole to 1902 J. 1 5. 10 4. 
In 1732, and not before, Sir Thomas diſcovered that 
Peter and Alexander had releaſed their Legacies to Sir Richard 
in the Manner before ſet forth, and th: at thoſe Releaſes 

were delivered over to Cooper in 1677 in the Manner, that 
has been mentioned. This Diſcovery came to the Know- 
ledge of Sir Thomas by the Means of Mrs. Warren, who was 


Widaw to Edward Warren, to whom Cooper deviſed the 
Premiſſes. 


The preſent Bill was brought, in nature of a ſupplemen- 
tal Bill, by Sir Thomas againſt William Radley, Elizabeth Brad- 
ley, Alexander Radley, and William Woods, praying amongſt 
other 'Things, that the Agreement in 1724 might be eſta- 
bliſhed; but that Sir Thomas might be at Liberty to have 
the heveli of the Releaſes, which were given to Sir Richard 
by Peter and Alexander; that no more might be conſi- 
dered to be owing for the Portion of Hugb, than the 
200 l. and that what he was ſo intitled to might be de- 
ducted out of the remaining Part of the 3000 l. Which 
continued ape 


There Was likewiſe a Petition of Rehearing i in the Na- 
ture of a Bill of Review, which came on to be heard at the 
Time that the ſupplemental Bill did, praying, that the for- 
mer Decree might be reverted in hats Particulars, that De- 
cree having never yet been ſigned and inrolled. There was 
no Affidavit annex d to the ſupplemental Bill, ſetting forth, 
that the Diſcovery of the Releaſes, which were given by 
Peter and Alexander, came to the Knowledge of Sir Thomas 


{ince 


468 De Term. Paſche 1741. 
ſimnce the Decree at the Rolls; however an Affidavit of this 
Sort was annex'd to his Petition of Rehearing, 


To this Bill the Hella pleaded in Bar the Decree 
at the Rolls ; but on the Arguing of that Plea- the Court | 
over-ruled it, with Liberty to . 


Lord Chancellor {aid his Opinion was, That the Plaintiffs 

were intitled to Relief. He laid, that this was a Caſe 

which was a very extraordinary one, and ſuch as has been 

made ſo by reaſon of the great Length of Time through 

which theſe Tranſactions have paſſed. There are ſeveral 
Objections which have been made, ſome of them relating 

to the Method, which the Plaintiff has taken to attain the 
Right which he ſeeks for, and others of them to ſhew, that 

he has no Right at all. With regard to the Method, which 

the Plaintiff has taken to attain the Right, which he ſeeks 

for, it muſt be owned that it is a Method not of a very 

long Standing; ; but there have been {ome Precedents of it, 

one of them in the Time of Lord Talbot, and two in his 

own Time; and it is in itſelf a reaſonable Thing, that 

this Method ſhould be allowed of, when a Decree is not 
Wherea figned and inrolled. The Method which has been taken 
E bring a ſupplemental Bill containing new Matter, 
. which the Party has diſcovered ſince the former Decree, 
which the and at the ſame Time to bring a Petition of Rehearing in 
PartybasGi” the Nature of a Bill of Review, praying, that the for- 
the former mer Decree may be rectified in the Particulars complained 
ene and of by the Bill. This Method of Proceeding is founded 
Time a Peti- upon Reaſon ; becauſe if the Party ſhould be forced to ſign 
— 491 and inrol a Dereee, which he thinks himſelf agrieved by, 
the Nature of and then to bring a ſtrict Bill of Review, it would only 
ET end -60 Expence and Vexation ; whereas the Method of 


V ew, pray 


ing, that the "or — which the Plaintiff has taken, attaints the Juſtice 


former 


cree may be Of the Cale as fully as the other would. I'is indeed true, 
 redifedin that it is fit, that this Method ſhould be put under the 


the Particu- 


lus com-.. ne Reſtridion as the other. And as in the other Me- 


3 thod the Plaintiff muſt annex an Affidavit to his Bill of 
I Review, 
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Review, ſetting forth, that the Matter, on which he Funds 
his Relief, has come to his Knowledge ſince the Time of 
the Decree; ſo it is fit that an Affidavit of this Sort 
ſhould be annexed to the ſupplemental Bill. But accord- 
ing to the former Precedents that has not hitherto been re- 
quired, and therefore it cannot be inſiſted on in the preſent 
Caſe. The next Coniideration relates to the Merits of the 
Plaintiff's Right; and as to that it muſt be agreed, that 
| this is not ſuch a Caſe, as is abſolutely clear in Favour of the 
Pluntift; but conſidering the new Evidence, which is pro- 
duced, and the other Circumſtances, the strength of the 
Evidence is greatly in Favour of Sir Thomas. The Decree, 
which was made againſt him at the Rolls, was in itſelf a 
pretty hard one, conſidering the great Length of Time, 
which had paſſed fince theſe Legacies were Grit of all given. 
Theſe It on originally took their Effect under the Deed 
of 1557, and under the Power relerv'd by that Deed; the 
Codicil was made in 1661 which gave thoſe Portions. 
Richard did not live a great while after, and conſidering that 
theſe were Portions which were given ſo long ago, to be ſuro 
the Preſumption is, that they are ſatisfied, and it muſt be an 
exceeding ſtrong Proof almoſt amounting to the Proof of a 
Negative to give an Anſwer to this Preſumption ; - and the 
rather, becauſe the Parties are all Repreſentatives. Theſs 
Portions were divided into different Sums of 5001. and 100 
the 500l. was charged upon all his Lands in general, the1 591 
only upon particular Lands called Knowley and Chorley. At 
the Time of the Death of Richard there were five younger 
Sons, Peter, Alexander, Ralph, John, and Hugh. It is ad- 
mitted, that by the he which was made at the Rolle, 
both the Portions of Ralph were held to be fatisfied, a fe 
leate appearing which clearly diſcharg'd them both. With 
regard to the other Po rtious, which belong'd to Peter, Alex- 
ander, Hugh, and John, dis declar d by the Decree, that 
they were not ſatisfied, and Directions were given for the 
Raiſing them. The Grlt Bill was brought in the Court 
of Chancery i in the County. Palatine of Ennenfi=r; ; it Was a 
Bill brought in order that the 20 J. Annuity might be rai- 
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ſed according to the Agreement of the 19th of January 
1703, together with the other Proviſions contained in that 
Deed or elſe that the two Portions of 500 l. and 100. 
might be raiſed for the Benefit of Peter; no Decree appears 
to have been made in that Caule. That Bill is an expreſs 
Admiſſion, that ſome Agreement was made between Peter 
and Sir Richard. After this there was another Bill brought 
in the Duchy. But the moſt material Bills relating to the 
preſent Queſtion, are thole which were brought in this 
Court, and wherein the Decree was made at the Rolls. 
The preſent Bill, together with the Petition of Rehearing 
is brought, in order that that Decree may be reviewed and 
. There are three Matters wherein the preſent 
Bill ſeeks to be relieved ; one of them relates to the Releaſe 
which was given by Peter; another of them relates to the 
Releaſe which was given by Alexander; and the third of 
them relates to Part of the Portion, which it is ſaid only re- 
mains as owing to the Eſtate of Hugh. With regard to the 
| Releaſes it is inſiſted, that they were not known to Sir 
Thomas at the Time the Decree at the Rolls was made, and 
that they firſt came to be diſcovered to him in 1730. The 
Releales are general ones, wherein the Words filial Portions 
are inſerted, and conſequently on the Face of thole Re- 
leales, if nothing more appear'd, they will extend to bar 
all the Portions which were due to Peter and Alexander, 
It is proved by Ouſy, that in 1730 theſe Releaſes were found 
in the Hands of Mrs. Warrep ; ſhe was Repreſentative of 
Edmund her Huſband, and he was Deviſee of Cooper, who 
purchaſed Part of thoſe Lands of Sir Richard. As theſe 80 
leaſes are general, and the Words filial Portions expreſly in 
ſerted in them, the Plaintiff muſt have the Benefit of ED 
by Way of Ditcharge of thele Portions, as no Evidence is 
given, that he knew of them at the 'Time of the former 
How far on Decree. And even on a ſtrict Bill of Review the Rule is, 
3 ET that the Parties {hall have the Benefit of new Evidence, 


Review the 
e provided it was in Being at the Time the former Decree 
the Parties 

ſhall have the | Was 
Benefit of | 

new Evidence, provided it was in Being at the Time the ſormer Decree was made, and did not 
come to the Knowledge of the Party till after wards. 
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was made, and did not come to the Knowledge of He Par- 
ty till afterwards. This was determined to be the Rule 
in the Cale of - and Facobſon, in the Time of Lord 
Harcourt. Conſider then the ObjeCtions, Which are made 
to the Releaſe of Peter, to ſhew, that the Plaintiff ought 
nat to have the Benefit of it in the preſent Caſe. One of Where a 
the Objections has been, that this Releaſe was given the 127 b. 
16th of January 1673, and the Agreement made between 3 
Sir Richard and him was not made till three Days after- 5 
wards; and in that Agreement tis expreſly taken Notice 

of, that it was only in Conſideration al the 5001. Legacy 

given up by Peter; for which Reaſon it has been urged, that 

as the 500 1. Legacy was ſubſiſting three Days after the 

Releale, the Releale muſt have ben made without any 

| Conſideration. But this Objection may be plainly anſwer- 

ed by obſerving, that the Releaſe and the Agreement, 
though dated at different Days, ought to be confidered as 

one and the ſame Tranſaction. But then it has been ſaid, Where two 
that {till the Decree in this Reſpect is right, as that Decree 5 
expreſly declares, that the Portion of 5001. belonging to made upon 


the ſame Oc- 
Peter is dilcharged, though not the Portion of 1001, And cafon, the 


his Lord{hip ſaid, he did think, that at the Time the De- one cf them 


: bears a diffe- 
cree was made it was right in declaring, that the Portion rent Date 


of 1001, was not diſcharg'd, by reaſon that the Releaſe eee 
did not then appear, but only the Agreement; but now the 

Releaſe does appear, it is a Diſcharge of both Portions, the 
Words of it being All filial Portions. It has been ſaid, that When a Re- 
this Releaſe 885 found in the Hands of Mrs. Warren ee 
who claims under a Purchaſer of Part of this Eſtate, is an which is 


chargeable 


Evidence that this Releaſe was only given in order to fatiefy on a real E- 


+ Purchaſer. And if the Rekate was given juſt before the e Hon 
Purchaſe, there might have been ſome Colour for the Objec- ſhall not be 
tion. But the Releaſe was given in 167 3, and the Purchaſe was dun ua a 


ven merely 


not made till 1677, fo that chere's no Reaſon to fay that the for the 
Purpoſe of 


Releate was given merely for that Purpote, Nor is it to cleating the 
de imagined, that Prrer would accept the Annurty of 201 Efate with 
regard to a 
per Ann. which was only made in Conſideratior of his dif- Purchaſer. 
charging the 500 J. Portion, and that he would give à ge- 


neral 
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neral Releaſe for the Whole, if he did not receive a Satit- 


faction for the Whole. It cannot be imagined that he 
ſhould do this, and ſuffer the Sale of the Chorley Eſtate to 
be made without looking out for a Satisfaction 192 11 the 
Purchaſer. Tis indeed true, that Peter brought his Bill 
in the Court of Chancery of the County -Palatine of Lan- 


caſter, inſiſting to have the Benefit of the Agreement, or 
elle to be paid both his Portions. And his Lordſhip ſaid, 
that at firſt he thought that Objection of a good deal of 


Weight to ſhew, that he Releaſe was not given for a valua- 
ble Conſideration, but that it was only made for the Pur- 


poſe, which has been mentioned, of ſatisfying a Purchaſer ; 
but when it is conſidered, that that Bill was not brought 


direaly to have the Portions railed, but to have the e 


fit of the Agreement, that Obſection ceaſes, and indeed 
ſtrengthens the Argument to ſhew, that theſe Portions 


were really intended not to be ſubliſting. Thus the Mat- 
ter ſtands with regard to the Releaſe, which was given by 
Peter. As to the Releaſe which was given by Alexander, 
it appears to have been dated the 24th of March 1675. 
This Releaſe contains the very ſame Words in it, as the Re- 


leaſe does which was given by Peter. But to ſhew, that 


this Releaſe ought not to be binding in the preſent Cale, 
ſeveral Obſervations have been made. Some of them have 
been of the ſame Kind with thoſe, which were made upon 
the Releaſe given by Peter. Of this Sort was the Obs jection, 
that the Releaſe was found in the Hands of one who 


claim'd under a Purchaſer of Part of this Eſtate. But that 


Objection can be of no Weight, by reaſon that the Purchaſe 
was made two Years after this Releaſe was given. And it 
was natural, that this Releaſe, and likewiſe the other, 
ſhould be in the Hands of the Purchaſer, by reuſon that 


without them the Purchaſer could not ſhew, that the Eſtate 
was diſcharg' d of theſe Portions. This Releaſe, which was 


given by Alexander, ſtands on the fame Foundation with 


the Releaſe which was given by Ralph, wherein it is ad- 


mitted, that it was declared by the Decree, that with re- 
gard to that Portion it was abtolutely diſcharged, And 
4 e what 
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what is it that is offered to make a Diſtinction between theſe 

two Caſes? It 1s ſaid, that after the Releaſe which was Where a 

given by Alexander, Sir Richard paid him ſeveral Sums of by 20 55 2 

Money, when he was at Cambridge; and from thence it is 1&9 not- 

inferr'd, that this Releaſe was given merely for the Purpoſe ing thine ire 

of ſhewing a Purchaſer, that the Eſtate was diſcharged of bro 
theſe Portions. But no Argument of this Sort can be quent to the 

drawn from there being {uch Payments made ; for between OT: 

Brothers it was natural, that there ſhould be ſuch Payments. 

The next Conſideration relates to three of the Receipts which 

were given by Hugh to Sir Richard; two of thele Receipts 

were given in 1687, the other in 1690, They expreſs 

the Intereſt to be paid for 3001. It is inſiſted on, that 

this is an Evidence, that at the Time theſe Receipts were 

given the remaining Part of the Portions belonging to 

Hugh were ſatisfied. And theſe Receipts muſt be a con- 

cluſive Evidence for ſuch Purpoſe, unlets ſomething can be 

ſhewyn to the contrary, eſpecially as Hugh was bred a Clerk 

to an Attorney. And nothing material has been offered 

to take off this Inference from thele Receipts. But it has 

been inſiſted on, that no Argument of this Sort can now 

be drawn from theſe Receipts, by reaſon that they are not 

newly diſcovered ſince the Time of the former Decree. 

That Part of the Fact depends upon the Account given by 

Aſhton, who {wears, that he was concerned as Solicitor for 

Sir Thomas in thoſe Cauſes, which were heard at the Rolls, 


and that theſe Receipts came into his Hands after Publica- - 
| ho? it is the 


tion, and before the Decree. But though it is the Rule, Rule, chat in 


that in order to have the Benefit of new Evidence on £ ye to kars 
. . . 2 N 4 . * t 5 I t t 
Bill of Review, it muſt be Evidence, which came to the ew Eri. 


Knowledge of the Party after the Time of the Decree, and dence on a 
f 5 15 8 | . Ln ford Bill of Re- 
in Being at the Time of the Decree ; yet his Lordihip ſaid, view, it muſt 


that he did not know, that this was held ſo ſtrictly in theſe be Evidence 


which came 


Kind of Proceedings, where the Matter comes on upon a ſup- totheKnow: 
plemental Bill, and a Petition of Rehearing in nature of a . 
Bill of Review, eſpecially where the Jultice of the Cale re- the Time of 


. the Decree, 
QUIIES and in Being 


at the Time of the Decree ; yet his Lordſhip ſaid, that he did not know that this was held fo ſtrictly in 
theſe Kind of Proceedings, where the Matter comes on upon a ſupplemental Bill, and a Petition of Re- 
bearing in the Nature of a Bill of Review, eſpecially where the Juſtice of the Cafe requires the contrary. 
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Agreement 


by reaſon 


Errors in that remaining Part of the 3000 l. which was in his Hands. 


De But the-right- Way is, that it ſhould be deducted out of the 


. * - * 


2 
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quires the contrary. The remaining Queſtion to be conſi- 
dered relates to the Agreement, which Sir Thomas enter'd in- 
to with the Defendants, from whence it has been urged, that 
the Plaintiff is thereby concluded from having any Benefir | 
either of the Releaſes or the Receipts. This was an 
ſhall not be Agreement made by Parol only, and not reduced into Wri- 
ſpecifically 

carried ines. king; the Conſequence of which 1 IS, that neither of the 


Execution, Parties could come into this Court in order to have a De- 


How far an 


that it is on. Cree for a ſpecifck Performance of it, unleſs it was con- 


ly made by fefs'd by the Anſwer of the Defendant. Two Things have 


How far an been iwſited on by the Defendants; One, that as this 
Agreement Agreement is made, the Plaintiff cannot have the Benefit 
which is 

made ſubſe- either of the Releaſes or the Receipts. And, Secondly, 
ch That at leaſt what the Plaintiff prays is too much in inſiſt— 
not bara ing, that the Allowance to be made him on the Account of 


W i theſe Releaſes and Receipts ought to be deducted out of the 


Decree. 


With regard to the firlt of theſe Matters, tis carrying it 
too far to ſay, that the Agreement ought to have ſuch an 
When a 5 Effect; ſor though it is true, that when Parties enter into 
Wade in or- an Ager ment to compromiſe A Matter which was the 
neuter Pega Thing that was in Dijpute between them, they {hall not 
Matter in have the Benefit of any new Evidence, to ſhew that the 
a+ bo Agreement was improper for them to make. And that 


ſhall not be was the Point determined by Lord Macclesfield in the Caſe 
bebe: of Cann and Cann in 1721, yet that is by no means the 
that Agree- preient Caſe; for this Agreement went upon a Suppoſition, 
proper to be I hat the Money contained in the Report was due, together 
made. with the Intereſt of it, «mounting to 3078 J. 18 s. 2 4. to- 
gether with the Colts, and the Defendants agreed to ace 
cept of 3000 l to *h paid at different Days, in Dilcharge 
of the Whole. With regard to the ſecond Point 'tis indeed 
true, that the Plaintiff inſiſts on too much, by deſiring, 
that the Allowance to be made him on the Account of the 
Releaſes and the Receipts ought to be deduced out of 
the remaining Part of the 30001. which is in his Hands. 

Sum of Mo- 
cy another Money, that is found to be due by the Maſter's Report. 
— — And 10 his FLOP was pleaſed to decree accordingly. 


deducted, 1 Walmeſley 


F & 
* — 

—— 
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Malmeſley and Booth. 


IN 1728 Japhet Crook was under Proſecution in the 


King's Bench for Perjury and Forgery, and had ſeveral 
Actions brought againlt him. Upon this Occaſion he took 


Lodgings in Whitehall, and abſconded. In the Month of 
October in that ſame Year, John Booth was imployed as 
his Attorney to defend him in theſe Proſecutions and Ac- 
tions. In Order to his being bailed to the Indictments, 
Lord Chief Juſtice Raymond inſiſted, that Crook ſhould en- 
ter into a Recognizance of 10000 J. and find two other 


Perſons who ſhould be bound for him, each in the Penalty 


of .5000 l. Crook was not able to get this Bail himſelf, but 
Booth procured at for him. However Booth was forced to 
make a great many Applications in order for the obtaining 


it. This took up molt of his Time between the Month of 


October and the Beginning of December following; however, 
during that Space of Time, Booth was imployed in another 
Buſineſs for him, which was the Drawing his Will. Crook 
gave Inſtructions for it, fign'd with his own Hand, in 
which Inſtructions he inſerted a Legacy of 1000 J. to Booth 
and 5001. a- piece to the Bail. This Will was accordingly 
executed by Crook, but when he had done it, Booth propo—- 
{ed to him, that he would give him a Bond for ſecuring 
his Legacy, and Crook readily agreed to it. Accordingly a 
Bond was made by Crook to Booth on the ſecond of Decem- 
ber, bearing Date on the firſt, in the Penalty of 2000 l. 
* Booth has been ſerviceable to Faphet Crook in leveral 
Cauſes, and ſtill continues to be ſo, and the ſaid Fapher 
Crook being throughly ſenſible of the Services and Favours, 
if the ſaid Japhet Crook ſhall leave to the {aid John Booth 
a Legacy of 10001. then the Obligation ſhall be void, 
otherwile to ſtand in full Force.“ After this Crook revoked 
this Will, and made a new one; of this new Will he made 

his 


K 


0 
" of 
ce 
T: 


0 


* 


with a Condition to the following Effect; Whereas Fohn 
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his Serum Maid Mary Walmeſley Executrix, and gave der 
the Reſidue of his Eſtate, which amounted to 17000 J. 


In this new Will he left out the Legacy, which by the 
former he had given to Booth, and in his new Will decla- 
red, that the obtaining that Legacy from bim in the 
| former was an Impoſition upon him. Crook died in 1734; 
after his Death Mary intermarried with Charles Walmeſley, 
and thereupon an Action was brought by Booth againſt 
Charles and Mary Walmeſley upon this Bond, and Judgment 
was had againſt them; Booth at the ſame Time delivered 

them a Bill of Coſts, wherein was a great Variety of 
Ttems on Account of Attendances between October and De- 
cember, to procure this Bail; and thereupon the preſent Bill 
was brought by Charles and Mary Walmeſley _ Booth, 

praying to be relieved againſt this Bond. 


But Lord ber ſaid, his Opinion was, That the 
Bond could not be relieved againſt. His Lordlhip ſaid, 
that he was to conſider this Bond as a voluntary Gift. 
The Recital of it is of Favours being done by Booth to 
Crook, which ſhews that it was not given towards ſecuring 
3 ſuppos d Debt; and if this was to be conſidered as a volun- 
tary Bond, the next Queſtion would be, whether there was 
a ſufficient Foundation in that Light to relieve againſt it; 
and his Lord{hip's Opinion was, that there was not. It 
has been inſiſted, that the Defendant was an Attorney, 
and that it was contrary to his Duty to procure a Gratuit 
from his Client for ſuch Kind of Services, as finding Bail 
for him. And it is indeed true, that the obtaining Gra- 
tuities of this Sort are not {uch Things as ought to be in- 
couraged; but it is impoſſible to ſay, that every Bond of 
this Sort ſhall be relieved againlt in this Court. It is ſug- 

geſted by the Bill, that at the Time of giving this Bond 
Crook. was a Priſoner in the King's-Bench-Priſon; the Fact 
comes out to be otherways, and it appears he did no more 
than take Lodgings at Whitehall, and abſcond there; but if 


3 he 


—— 
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he had been in Priſon, and been there under lawful Pro- 

ceſs, this would not have been Dureſs by the Common 

Ev; ; however, if that had been true, that might have Deed where 

been fac h a Circumſtance as to have avoided the Bond in 5 — 1 hog 
Ult 

this Court. The Frebent Caſe has been compared to two Rn of 

others, namely, Oe O f Bonds given by Heirs, the other of * being ob- 


tain'd whilſt 


Marriage-brokage Bode * JN which Cales 5 it Mad | been ſaid, the Party 
that the Court does conſtantly relieve againſt them. But * 
his Lordſhip's Opinion was, that the preſent Caſe could 
not be compared to either 91 thoſe, which have been men- 
tioned. With regard to the firſt of thoſe Caſes, the Court Agreement 
does preſume, that a young Heir in the Life of his Pa- entered into 
by a young 
rent, being under Diſtreſs, is ſuch a Perſon as is liable to Heir mall be 
be impoſed on. And in Caſes of that Sort, wherein the gg a 
zourt relieves, it is neceſſary that he ouſt be a young mM 

Heir; and in ſuch Caſe the Preſumption of his being im- 
poled on ariſes from the Circumſtances of the Party; and 
in the preſent Cale, if any Circumſtances had been proved 
to ſhew, that Crook was liable to be impoled on, he would 
have ones againſt this Bond likewile. And his Lord- 
ſhip ſaid, that "he would have laid hold of the lighteſt 
ee ee for that Purpoſe. With regard to the en 5 
Inſtance, that has been put, of Marriage-brokage Bonds, it 
is indeed true, that the Court relieves againſt them; but 
that is on Circumſtances of another Kind, and chat Caſe 
cannot be compared to the preſent one. In this Cale too 
the Length of Time is a cor liderable Circumftance for not 
relieving againſt this Bond; the Teſtator living fix Years 
after it was made, and Ae” one Attempt during all that 
Time to ſet the Bond aſide. His Lordſhip XI that du- 
ring the Progreſs of this Cauſe he had indeed conſidered, 
whether he might not direct, that this Bond ſhould only 
ſtand as a Security for what was bona fide owing to Booth 
by the Teſtator, according to the Cale of Proof and Hinds, 
determined by Lord Talbot. There a gratuitous Bond 
was given as an Incouragement for the finding out a Pedi- 
gree; and Lord Talbot directed, that the Bond thould only 
ſtand as a Security for what the Party deſerved for 15 

5 F Trouble. 
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Trouble. But upon Further thinking on that Matter, bis 
Lordſhip's Opinion was, that this Caſe could not be com- 
pared to that, by Realer that this Bond was not given by 
the Teſtator to pay Booth a Sum of Money in his Life- 
time, but to leave him a Legacy at his Death; had indeed 


this Bond been given to have paid him a Sum of Money in 


his Life-time, his Lordſhip ſaid, that he ſhould have incli- 
ned to have done the fame Thing 2s was done by Lord 
Talbot in the Cale of Proof and Hinds; but as the Bond 
was given to leave the Party a Legacy, the Bond muſt 
either abſolutely ſtand, or elle be ablolurely {et aſide. How- 
ever his Lordthip repeated it again, that if there had been 
any Impoſition on the Teſtator, or any Weakneſs in him, 
be would certainly have relieved againſt this Bond. With 
regard to the Bill of Coſts, his Lordſhip ſaid, that that muſt 
be taxed ; but then as to that, there may be this Diſtinc- 


tion, that it may not be rerſonable, that Booth ſhould be 


allowed any of the Items relating to his Attendances in 
procuring Bail, they being the principal Motive to the Li- 
ving the Bond; but as to the other Items of the Bill, he 
ought to be allowed them notwithſtanding the Bond. 4551 
o his Lordſhip was pleated to decree accordingly. Vide 


the next C Lge... | 


Walmefti y ad Roth: 


"HIS Cauſe was now reheard ; and upon the Rehearing 
his Lordſhip's Opinion wat. that the Decree, 1 


he before made, ought to be 8 He ſaid, that there 


are leveral Gun which have been offered to ſhew, that 


this Decree ought to be reverſed, ſome ariſing from the 


general Nature "of the Caſe, by conſidering this Bond as a 

Deed obtained by an Attorney of his Client, during the 
Time that he was imployed by him; and the other 
Grounds for this Reverſal have been offered as ariſing from 
the particular Circumſtances attending this T'ranſaction, 
and the obtaining this Bond, which have been more parti- 


2 cularly 


„ —— — 


— — 
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cularly and minutely conſidered, that they were on 
the former Hearing. Theſe different Arguments will be 
proper to be diſtinctly conſidered of. And when that is 
done, the remaining Queſtion will be, whether this 
Bond is to be ſet aſide intirely, or whether it ought 
to ſtand as a Security for what is due from Walmeſley 
to Booth, on the Account of the Bulinels which was 
done by Booth for Crook? With regard to the firſt of 
thele Arguments, his Lordſhip {aid it feemed to him to 
be of very great Weight, and was the principal Thing 
which influenced him to alter the Opinion which he was 
of before, Attornies and Solicitors we to be conſider- Attornies 
ed as publick Officers and Miniſters of Juſtice. Upon this oy OT 
Ground it is, that in Courts both of Law and Equity they conſidered as 
have ſtated Fees allowed them for their Service, and mg 
are under the Government of the ſeveral Courts in Re- Miniſters of 
lation to their Behaviour to their Clients. The Courts OR” 
_ exercile a much larger Authority over them, and interfere 
much more in Contracts which they make with their 
Clients, than they do in other Caſes. For which Reaſon 
it is, that Courts both of Law and Equity, and eſpecially | 
the Courts of Law, have certain Rules in order to regulate 
the Behaviour of theſe Perſons, both with regard to their 
Method of Proceeding, and to the Satisfaction which they 
are to reeeive from their Clients. Upon this Ground it is, 
that if an Attorney accepts a Retainer from his Client, 
and does not appear for him, the Court will compel him 
to do it, either at the Inftance of the Plaintiff or of 
the Defendant. So likewiſe on the other Hand, when 
a Client has retained an Attorney, he {hall not change 
him without Leave of the Court. Theſe Things ſhew 
that there is a very ſtrong Relation between Attornies 
and their Clients. Attornies and Solicitors, when they 
have accepted Retainers from their Chents, are bound 
to ſerve them for the ſtated Fees which are allowed 
by the ſeveral Courts. And if an Attorney extorts 
more Money from his Client, than the Courts allow of, 
or makes a Contract with his Client to have more Money, 
_ | the 
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the Courts will give Relief. Conſider then the Nature of 
the preſent Caſe. Booth was imploy'd by Crook as his At- 
torney on the 21ſt of October 1728; and it is agreed on 
all Hands, that Crook had no Acquaintance with Booth till 


the Time when he ſo imployed him. There was very lit- 


tle Buſineſs which Booth did for Crook between that Time 
and the 2d of December, when the Bond was given. And 
during that little Space of Time he has conſtantly charged 
Fees for the Bulineis which he did, and that for every mi- 
nute Attendance. Booth admits by his Anſwer, that at the 


Time the Bond was given there was but 26 . which was 
owing him from Crook. It appears that Crook was at 
that Time under Proſecutions for great Offences. It is 


plain therefore, that he was a Man under Diſtreſs, though 
the Diſtreſs was brought upon him by the Crimes which 
he had committed. Under theſe Circumſtances it is, 
that Booth is imployed to draw his Will. It is faid, 
the Inſtructions were drawn with Crook's own Hand, 
and that in thoſe Inſtructions the Legacy of 1000 [. 
was inſerted. But Booth was not ſatisfied, that this 
ſhould reſt upon his Will, aud therefore got him to 


execute a Bond to confirm it. This Bond is given in 


| the Penalty of 20001. and the Condition is to the fol- 
| lowing Effect. Whereas Joby Booth has been ſervice- 


. 


0 


„ able to Faphet Crook in ſeveral Cauſes, and ſtill con- 


cc 


tinues to be ſo, and the ſaid Japhet Crook being through- 
ly ſenſible of the Services and Favours, if the ſaid Ja- 
phet Crook ſhall leave to the ſaid John Booth a Legacy 
of 1000 1. then the Obligation ſhall be void, otherwiſe 


4 


a. 


. 


©* to ſtand in full Force.” It has been ſaid, that the 


Meaning of this Bond is only to give this Legacy a Prefe- 
rence in Payment to the other Legacies, which were given 
by his Will, and that it remains a Legacy ſtill, and is not a 
Debt. But the Purport of this Bond 1s more than barely 


to give this Legacy a Preference in Payment to the other 


Legacies; for though notwithſtanding this Bond, the Pay- 


ment of this Legacy would be poltponed in Reſpe& of 


Creditors; yet the Conſequence of the Bond is, that the 
I Will 


& 
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Will, with Regard to this Legacy is thereby made irre vo- 
cable, and the Bond remains a Debt upon the Eſtate, to 
be paid at leaſt after Creditors. Conſider then the Caſes, 
which the preſent one has been compared to. One of theſe 
Caſes has been that of young Heirs entering into Bonds, 
which this Court relieves againſt, without particular Evi- 
dence of their Weaknels, or of actual Impoſition, but on 
the general Principle, that it is not fit, in Reſpect of the 
Publick, that Bonds and Agreements of that Sort ſhould 
ſtand. And undoubtedly the preſent Caſe does in ſome 
Meaſure partake of that, though not throughout. For 

there there is a preſumed Diſtreſs, and a Preſumption of a 

Liableneſs to be impoſed on. That Diſtreſs puts them under 
a2 Temptation of entering into Contracts, which otherwiſe 
they would not. And that is the Ground, upon which, in 
Reſpect of the Publick, the Court relieves. Conſider then 
the Nature of the preſent Caſe, and compare it with that. 
Crook was at that Time under a Protecution for Forgery ; 
he mult be therefore conſidered to be under Circumſtances 
of Diſtreſs, and conſequently the Defendant, who was his 
Attorney, mult have had a Power over him. Another 


What is the 
true Ground 
upon which 
the Court 
relieves, in 
ſetting aſide 
a Deed made 
by a young 
eir. 


Caſe, which the preſent one has been compared with, has 


been that of Mortgages, where the Court will not ſuffer 
hard Clauſes to be inſerted in them. And therefore tho 
the Court will allow a Mortgage to be made in this Man- 
ner, that 5 l. per Cent. may be relerved, with a Proviſo, 
that if the Intereſt be paid within a certain Time after it 
is due, that the Mortgavee will accept 4 per Cent. and that 
ſhall be good; yer if a Mortgage is made in this Manner, 
that 4 per Cent. is only reſerved for Intereſt, with a Proviſo, 
that if the Mortgagor does not pay ſuch Intereft within a 
certain Time after it is due, he {hall pay an Intereſt of 5 5 
Cent. ſuch Proviſo will not be good ; and that has ſeveral 
Times been determined. The Borrower is conſidered as a 


6 G Servant 


Though the 
Court will 
allow a 
Mortgage to 
be made in 
this Manner, 
that 5 per 


Cent. may 


be reſerved, 
with a Pro- 
viſo, that if 
the Intereſt 


„ be paid with- 
in a certain 
Time after 


it is due, 
that the 


Mortgagee 
will accept 


4 per Cent. and that ſhall be good ; yet if a Mortgage is made in this Manner, that 4 per Cent. is 


only reſerved for | 
a ee Time after it is due, he ſhall pay an Intereſt of 5 per Cent. ſuch Proviſo 
good, | 


Intereſt, with a Proviſo, that if the Mortgagor does not pay ſuch Intereſt within 


Wall not be 
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Servant of the Lender, and to be under his Power, and 
therefore the Court will not ſuffer hard Terms to be put 
upon him. That is a Caſe ſomething ſimilar to the pre- 
ſent one, and ſo is the Cale of Marriage-Brokage Bond, 
In theſe Sort of Caſes tis on the Account of the Pub- 


How far the lick, that the Court relieves; and 'tis on that Ac- 
Court re- | ; I; yo . "N { 
lieves in ſet· Ount, that it ought to relieve in the preſent Caſe, 


ting aſide A- The next Thing proper to be conſidered is, the particular 
greements 


made be Circumſtances, which the preſent Cale is attended with, 
tweenAttOr- The Defendant inſiſts by his Anſwer, that this was a vo- 


nies and their : | en 
Clients in luntary Bond enter d into by Crook. But though this is 
reſpect we called a voluntary one, yet it is plain, that when it was 
whe nm firſt of all entered into it was not intended, that it ſhould 


not be conſi- be taken to be ſuch; for it recites that Booth had been ſervice- 


dered as a vo- 


juntary Bond Able to Crook, and ſtill continued to be ſo. What are theſe 
when given Services, that can be alledged in order to juſtify this Reci- 


. ok — tal? Nothing but what has been before- mentioned; and 
ney. that ſhews that this was a falſe Recital, and that is an Evi- 
were te dence of an Impoſition. The procuring Bail cannot be ſaid 
Bond ſhall be to be Part of the Conſideration; for the Bond bore Date 
(an de the 1ſt of December, though it was not executed till the 
What ſhall 2d, and the Bail upon the Certiorari was not given till the 
— nor be ſaid 3d. Beſides, in the Nature of the Thing, the procuring 
the Conſide- Bail by an Attorney is not a proper Conſideration for ſuch 
3 8 a Bond. The getting hir'd Bail and common Bail is one 
of a Bond. of the Things, that amount to an Act of Bankruptcy. 
2 = It does not appear, that the Defendant gave any collateral 
Bail by an Security to the Bail, as a Motive to them to become ſuch; 
rio te had he done that, indeed it might have been a Conſideration 
Conſiderati- for a Reward. But nothing of this is pretended. And 
Ging bo n What are the other Services, which he did after the Bond 
a Bond. Was given? Nothing but the common Services of an Attor- 
ney, for which he has charg'd his Fees for every Item. 
For theſe Reaſons his Lordſhip ſaid his Opinion was, that 

whether this Cale is conſiderd upon the general Nature of 

it, or upon the particular Circumſtances that attend it, the 

Bond ought to be reliev'd againſt; and if it was not, it 

would be a Thing of very dangerous Conſequence. The 

I 5 remain- 
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remaining Queſtion to be conſidered is, whether the Bond 
ought to be ſet aſide intirely, or whether it ſhould ſtand as 
a Security to the Defendant for what is due to him. Now 
it is a good deal ſubmitted to on the Part of the Plaintiff, 
that it ſhould ſtand as a Security. It muſt be inquired into Where the 
by the Maſter, what the Services were, which the Defendant pore = 


did for Crook, and what he ought to be allowed for them. one Man de- 


ſerves for Ser- 


The Maſter muſt likewiſe inquire, whether the Defendant vide donefor 
ought to have an Allowance made him for any extraordinary another. 
Services which he did. The Bond muſt ſtand as a Security Where the | 
wy A | . . Maſter ſhall 

for the Whole that is due. And to his Lordſhip was plea- inquire what 
{ed to decree accordingly. Os an Attorney 


| | | deſerves for 
extraordinary Services done for his Client. . 


The Attorney General and Gardner. my, 


JN 1304 a Deed of Compoſition was made between the The Con. 

1 Impropriators of the Pariſh of Biſley and the Inhabitants an anden 

of Stroud, to the following Effect. The Deed recited, Need of 

“ 'That whereas between the Chapel of Stroud and the Mo- 1 me 

« ther Church of Biſley there is ſo great and dangerous a 

« Diſtance, that Men can't well paſs between the one and 

the other, whereby great Danger of Souls may very 

* likely happen in Baptizing of Infants, and Adminiſtring 

4 other Eccleſiaſtical Sacraments, and thereupon it was 

4 agreed, that in the Chapel of Stroud, at the Charges of 

the Inhabitants thereof, Baptiſm ſhall be uſed, and al- 

&« ſo that the Chaplain ſhould be choſen by the Impropri- 

« tors aforeſaid.” Then came a Clauſe in theſe Words. 

Ita tamen quod Acra ſeu Tenementum in la Strode, quam ve! 

quod Johannes de Pridie pro certo redditu hactenus tenuit de 
Rectoribus antedictis, ad manſum ejuſdem ſacerdotis deputetur 

per eoſdem. Per ipſos tamen habitatores de Strode ſupra- 

diftos, cum in eorum commodum Acra hujuſcemodi aſſignetur, 

edificabitur competenter, & quotieſcunque © quandocung; ædi- 

ficium hujuſcemodi reparatione vel emendatione indigebit quali- 

tercunque, totum fiat ſumptibus eorundem. Reddant etiam 17 


—_——S_ 4 
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& ibidem annuatim iidem habitatores ipſis rectoribus octode- 


cim denarios, ficut hactenus fieri conſuevit. Ad ſtipendium vero 


prefati Capellani quindecim ſolidos. Afterwards came theſe 
Words, Qui fi malitioſe © in diſpendium ipfius Capellani ſati/- 


facere (quod abſit) ceſſaverint in eiſdem, volunt & conſentiunt 


partes antedicteæ, quod præordinata penitus ceſſet Cantaria illa, 
tamen inibi habita ac obtenta, que prius fieri conſuevit. Præ- 


dlictum etiam Tenementum ad eoſdem rectores libere abſque con- 
tradictione qualibet revertatur. 


In 1493 the Church - Wardens, and the major Part of 


the Pariſhioners of Stroud and Biſley cauſed this Inſtrument 


to be exhibited before the Chancellor and Commiſſary of the 
Biſhop of Morceſter, who decreed the ſame to be exempli- 
fied by a Notary Publick, and to be enter'd in the Regi- 


ſtry of the Biſhop, to perpetuate the ſame, and to give 
the better Credit thereto. In 15 98 the Church-Wardens 
and Pariſhioners in order to add greater Credit to this 


Inſtrument, cauſed the fame to be ſhewn before the Per- 
ſon who was at that Time Chancellor and Commiſſary 


of the Biſhop of Worceſter. He ſubſcribed the lame, and 
- cauſed the Epiſcopal Seal to be added to it, and decreed, 


that Credit ſhould be given for ever after to it. 


In 1626 Watts made his Will, and thereby directed, 


that the Sum of 200 l. thould be laid out in the Purchaſe of 
Land, and that one Moiety of the Profits thereof ſhould be 
paid towards the Maintenance of the Lecturer in the Pariſh 
Of Stroud, if he ſhould continue therein; and that the other 


Moiety ſhould be imployed for the better Support of the 
Poor of that Pariſh. Accordingly that Money was laid 


out in the Purchaſe of Lands in Colthrop. At the Time 
this Will was made there was a Sermon in the Nature of 


a Lecture, uſually preached once a Week in this Chapel, 


not by the Chaplain, but by other Perſons. And after- 
wards ſometimes the Chaplain uſed to preach it, and at 


other Times it uſed to be preached by the neighbouring 
Clergy. When the neighbouring Clergy uſed to preach it, 
| 1 they 


* 
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they firſt of all uſed to have a Dinner orovided for them; 


but afterwards had 5 s. allowed them, by the voluntary 
Contribution of the Inhabitants; and the Chaplain all 


along received the Moiety of the Profits of this Colthrop 


Eſtate. 


In 1637 the ſurviving Feoffees of the Land called 
Pridie Acre, mentioned in the Deed of Compoſition, exe- 
cuted a Deed, whereby they declared the Uſes of all 


the Eſtates, which they were in Poſſeſſion of, to be in 


Truſt to imploy the Rents and Profits thereof towards Re- 


pairs of the Church of Stroud, and Support of the Poor 


within that Pariſh. This Acre of Land had Houſes built 


upon it at the Time this Deed was made; but when thoſe 


Houſes were built did not appear. From the Time this 


Deed was made, nor even from the Time that the Deed of 


Compoſition was made, it did not appear that ever the 
Chaplain was in Poſſeſſion of this Pridie Acre, or of the 


Houſes that were built upon it; however, before the ma- 


king of this Deed of 1637 it appeared that he often re- 


ceived the 15 s. per Ann. mention'd in the Deed of Compo- 


ſition; and after the Deed of 1637 the Chaplains at va- 
rious Times received 1 5 J. per Ann. of the Church-Wardens, 
but ſometimes the Sums were not ſo much. 


In 1722 Henry Bond was appointed Chaplain ; ſoon af- 
ter he was appointed, Conteſts aroſe concerning what he 
ſhould be allowed. Upon that Occaſion the Inhabitants 
applied to Mr. Cox, who was a Lawyer, to take his Opi- 


nion, and he adviſed them, that they thould allow him 1 51. - 


per Annum ; accordingly in 1726 they made an Order, that 
they would allow him this 1 5 J. per Ann. That Order was 
ſigned by the principal Inhabitants; and particularly by 
Gardner and Capel. After this Order was made Bond recei- 
ved this 151. per Ang. but they never let him live in a 
| Houſe which was called the Miniſter's Houſe, wherein the 

Chaplain for the Time being had lived for a great many 
Years before. | 


FH In 
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In 1736 the Rural Dean ſent a Paper Writing to the 
Church-Wardens of Stroud, and thereby informed them, 
that he found that there was a Benefaction given to the 
Church and Miniſter of Stroud, which was not wholly im 


ployed to that Uſe; and that the Houſe, which was allow 1 


to former Miniſters, was not allowed to the preſent one ; 


and thereupon they were required to give an Account how 


this Charity was diſpoſed of, with a Certificate thereof un- 


der their Hands, to the Biſhop at his Palace at Glouceſter. 
Gardner and Capel were the two Church-Wardens at that 
Time ; they refuſed to do any Thing in purſuance of this 
- Preſentation of the Rural Dean; and thereupon the preſent 
Information was brought at the Relation of Bond apainſt 


Gardner, Capel and others, praying that the Defendants 
might account for the Profits of the Land called Pridie Acre, 


and for the Rents of the Meſſuages and Premiſſes, which 


were built upon it, ever ſince Bond was C: haplain of this 


Pariſh, or at leaſt that they might pay him 1 5 l. per Ann. 


thereout, which Bond declared by the Information, that he 
was willing, and did thereby offer to accept. The Infor- 
mation farther pray'd, that the Defendants might account 
for a Moiety of the Rents of the Lands of Colthrop, and 
that they might let the Relater into the · Poſſeſſion of the 
Miniſter's Houſe ; and that they might account for the 
Renrs of that Houſe ſince the Time that the Relater was 
Chaplain. 


Lord Chancellor ſaid his 8 Was, That the Relater 
was intitled to the Land which belong'd to John of Pridie, 
and to the Houſes which were built upon it; that he was 


likewiſe intitled to the Miniſter's Houſe ; but that he was 


not intitled to the Profits of a Moiety of the Eſtate in Col- 


N and that the Lecturer was only intitled to them. 


He laid, the firſt Queſtion in the preſent Caſe is, Whether 
the Relater i is not intitled to the Land which belong'd to 


John of Pridie, and to the Houſes which are built upon it. 
Now as to that it is certain, that there are other Lands, 


o WE 


In Curia Cancellarig. 487 
which the Church-Wardens are in Poſſeſſion of beſides 
theſe, and which the Relater can't be intitled to. Thoſe 
Lands came to them by Conveyances long ſubſequent to 
the Deed of Compoſition. In 1537 they thought proper 
to compriſe all the Lands and Houſes, which they were in 
Poſſethon of, in one general Feoffment, and the Truſt of 
that was declared to be for the Repairs of the Church of 
Stroud, and the Poor of that Pariſh. This Deed of Feoff- 
ment comprehended within the general Words of it, the 
Lands which belonged to John of Pridie, and the Houſes 
which were built upon it, as well as the Reſt of the Lands 
' which they were in Poſſeſſion of; but whether they had 
a Power to declare the Truſt as they have done, with re- 
gard to the Land which formerly belonged to John of Pridie, 
and to the Houſes which have been built upon it, depends 
upon the Deed of 1304. That is an ancient Deed of e ee 
Compoſition, and was made upon à very reaſonable Oc- Candle 


an ancient 
caſion. The Pariſh of Stroud, which the Chapel belonged snd 
to, was at {ome Diſtance from the Mocher-Church of Biſley; tions. 
by being thus at a Diſtance great Inconveniencies aroſe to 
the Inhabitants of Stroud, and likewiſe to the Perſons who 
officiated in the Mother-Church of Biſley. Upon this it was 
agreed, that the Rector of Biſley thould give the Inhabi- 
tants of Stroud an Acre of Land towards the Maintenance 
of a Chaplain, and that the Inhabitants ſhould build upon 
it. The Chaplain was to be appointed by the Rector. Then 
follow the Words. Ita tamen quod Acra ſeu Tenementum in 
ta Strode, quam vel quod Johannes de Pridie pro certo red- 
aitu hactenus tenuit de rectoribus antedictis, ad manſum ejuſ- 
dem ſacerdotis deputetur per eoſdem. Per ipſos tamen habita- 
tores de Strode ſupradictos, cum in eorum commodum Acra 
bujuſcemodi aſſignetur, «dificabitur competenter, & quotieſ- 
cunque & quandocunque edificium hujuſcemodi reparatione vel 
cinendatione indigebit qualitercunque, totum fiat ſumptibus eorun- 
dem. Reddant etiam inde & ibidem annuatim iidem habita- 
tores ipfis rectoribus octodecim denarios, ficut hactenus fieri con- 
ſuevit. Ad ſtipendium vero prafati Capellani quindecim ſolidos. 
Afterwards came theſe Words, Qui fi malitioſe & in aiſpen- 
dium 


/ 
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dium ipfius Capellani ſatisfacere (quod abfit ) ceſſaverint in eiſ- 
dem, volunt & conſentiunt partes antedictæ, quod præordinata 
Penitus ceſſet Cantaria illa, tamen inibi habita ac obtenta, que 

prius fieri conſuevit. Prædictum etiam Tenementum ad coſdem 


. . libere abſque contradictione qualibet revertatur. The 
plain Meaning of theſe Clauſes is, that the Ground, which 


formerly belong'd to Pridie, was to be for the Manle of 


the Chaplain, and that the Inhabitants of Stroud were to 
build a Houle upon it for the Living of the Chaplain upon 


the Manſe. The Rectors were to I their ancient Rent 


paid them of 18 d. per Ann. but there was to be 155. 


paid ad ſtipendium of the Chaplain. What does this amount 
to? The Rectors part with their Piece of Ground for the 


Manſe of the Chaplain. The Inhabitants agree to build a 


Houſe upon it, and to indemnify the Rectors in ref; pect of 


the 184. per Ann. Which they uſed to pay. The a deen 


a Stipend 
ſhall be con- 


ariſe. 


The Con- 
ſtruction of 


"oh Word 
Manſe. 


Out of what then provides for a Stipend for the Chaplain of 1 5 f. per Ann. 


But that muſt not be underſtood to be paid out of the Land, 


but by way of Collection amongſt the Inhabitants. This 


is one of the cleareſt penn'd . e that is almoſt to 
be ſeen, conſidering the Antiquity of it. The Houſe was 
to be built by the Inhabitants, it was to be repaired by them, 
they were to pay this Stipend, and if they did not the Chan- 


tery was to ceaſe, and the Tenement was to revert to 


the Rectors. Theſe were the Terms of the Compoſition. 
The Queſtion is, what the Chaplain is intitled to. And 
his Lordſhip ſaid his Opinion was, that the Chaplain was 


clearly imitled to all the Profits of the Land which former- 
ly belonged to Pridie, and of the Houſes which had been 


built upon it. The Doubt ariſes upon the Conſtruction 


of the Words ad manſum. The whole Acre ſeu Tenemen- 


tum is appointed for the Manſus of the Chaplain. Now 


Manſus is ſometimes taken in as large a Senſe as Fundus. 


Sometimes it is taken in a middle Senſe, to ſignify the ſame 
as Meſſuagium, 1o as to ſignify the Houle and Curtilage, as 
the Gardens and Orchard belonging to it. This ſeems to 


be the Meaning of the Word in the preſent Cafe. The 
Inftrument ſeems to intend, not that the Acre of Land 


4 | eule 


1 8 
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ſhould be built all over with Houſes, but that it ſhould be 


built wich proper Conventencies for the Chaplain. Tis When Per- 


indeed true, if the Inhabitants built more upon the Acre of 9 


Land than they were obliged to, they would be intitled to ther Land, 


s | where the 
reimburſe themſelves ; and this may account for their onl ſhall be inti- 


paying 15 J. per Ann. to the Chaplain for ſo many Years as „ ee af 


; 1 ; : the Benefit of 
they did. The Reſt of the Profits they might have retain'd the Houſes 


to themlelves in order to reimburſe themſelves the Monies, ©; ey have 


which they had expended more than they ought to have themſelves. 


done; but when they are reimburſed, there is no Queſtion When one 


C | PSs Man builds 
but that the Chaplain is intitled to the Profits of all the Houſes on 

Houſes which they built upon the Land. It has been ob- vey ds had 
jected, that there has been no uniform Payment made to tains the Be- 


the Chaplain ; that till the Lear 1653 he does not ap- wand oberg 
pear to have received more than 1 5 s. per Aun. which it is be has reim- 
alledged may have been for the Stipend, and that even af- f pou 
ter the Year 1653 there was no uniform Payment of 151. ae agg 
per Ann. any longer than 1652. And 'tis indeed true, We . 
that the Fact is as has been mention'd; and after the Year ds de Own- 
1658 ſometimes there was only 10 L. per Ann. paid the Labd.. 
Chaplain, ſometimes only 7. per Ann. and the Sums fre- 

quently varied. But that which has been before ſuggeſted, 
that the Church-Wardens might retain to reimburſe them- 

ſelves, anſwers that Objection. And another Anſwer, which 
may be given to it, is, that the Rents of the Houſes 

might greatly vary. In 1726 the Pariſhioners made an Or- 

der, that the Chaplain ſhould conſtantly be paid 1 5 J. per 

Ann. for the future. That Order wis a very realonable 

one, and it would have been beſt for the Chaplain and Pa- 
riſhioners, if they had continued to have acted under 1t to 
the preſent Time. From the Time that Order was made 

the 15 J. per Ann. did continue to be paid till 1736, when 

the Preſentation was made by the Rural Dean, and then it 

was diſcontinued again. The next Queltion proper to be 
conſider d relates to the Moiety of the Eſtate which lies 

in Colthrop. And as to that the Lecturer muſt be intitled What 
to it, and not the Chaplain. This Charity was given by 33 
the Will of Warts in 1636, and it was doubtful at that a Lecturer. 
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Time, whether the Lecture would continue, or not. Lec- 

turers firſt began to be eſtabliſhed in the Reign of Q. Elizabeth; 

At what and Archbiſhop Laud was for ſuppreſſing them, by Reaſon 
Time ne that they did not come in by Preſentation, but by the 
began to be Choice of the Pariſhioners. And it is probable, that that 
cftabliſhed. as the Reaſon for inſerting that Reſtriction to the Clauſe 
of the Will, which gave the Moiety for the Benefit of the 
Lecturer, namely, if he ſhall continue to be ſo. It is in- 

deed true, that this Moiety has been regularly paid to the 
Chaplain, and not to the Lecturer. But during Part of the 

Time the Chaplain preached the Lecture; the Lecturer 
ba ewe — muſt be the Perſon that is intitled to this Money. And as 
that aPerſon the Court ſees, that this is a Charity, which the Lecturer is 
1 intitled to, the Court muſt Decree a proper Application to 
where they be made of it, tho' no Information 1s brought by the Lec- 
wil decree turer for that Purpoſe. His Lordſhip obſerv'd, that he 
it, tho' no has heard it {aid in this Court, that if a Charity appears 


— 


Information I” = Ro : 
isbrought by in an Information for it, the Information ſhall not be diſ- 


the Party miſſed, notwithſtanding it prays, that the Charity may be 


who is inti- 


fled to it. applied in an improper Manner ; and this Rule ſeems to be 
1f a Charity taken by this Court from a like Rule, which is obſerved by 


appears On an. 


Wormatia Cotumiſſioners of Charitable Uſes. The only Queſtion re- 


bor it, the maining to be conſidered, relates to the Miniſter's Houſe. 
a ee And as to that, the Chaplain muſt be intitled to have his 
_ diſmiſſednot- Living in it. The Chaplains having conſtantly lived in 
withſtanding 1 | 


it prays, that this Houle for ſo great a Length of Time is a ſtrong Evi- 
the Charity ence, that they have a Right to do ſo. 1 80 


may be ap- 
plied in an | | | 55 | | 
ic However his Lordſhip recommended it to the Parties to 
ſee if they could not agree the Matter between themſelves, 
And afterwards they agreed the ſame accordingly. 
May 8. Schuldam and Barcham. 


N the Marriage of John Barcham with Mary Spore, 
a Bartholomew the Father of John made a Settlement 
of certam Freehold and Copyhold Lands, particularly de- 


I ſcribing 
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{cribing them in the Pariſh of —— and of all other his 
Freehold and Copyhold Lands lying in that Pariſh. Theſe 
Lands were ſettled for the Benefit of Bartholomew for his 
Life, the Remainder to John and Mary, and the Heirs of 
their Bodies, the Remainder to — in Fee. In this 
Settlement Bartholomew covenanted to make a Surrender of 

the Copyhold for the Benefit of Mary for her Life; no 
Surrender was ever made of any Part of the Copyhold 
Land; John and Mary died, leaving Iſſue one Daughter, 

named Mary, who intermarried with Abraham Schuldam. 
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'The preſent Bill was brought by Mary Schuldam againſt 
the Heir at Law of Bartholomew, praying amongft other 
Things, that the Defect of the Surrender might be ſup- 
plied. | „ 


Lord Chancellor ſaid, his Opinion was, That it ought to 
be ſupplied with regard to thoſe Copyhold Lands, which 
were particularly deſcribed, but that it ought not with re- 
gard to thoſe Copyhold Lands, which were deſcribed gene- 
rally. For as to thole which were deſcribed generally, the 
Covenant which was inſerted in the Deed is an Evidence, 
that thoſe Lands were only to be ſurrendered for the Bene- 08 hg 
fit of Mary Barcham for her Life. An expreſs Clauſe of Clauſe, that 
that Sort may explain {uch general Words preceding, tho' it -a age 


| g | n may be ex- 
cannot explain the particular ones. And ſo his Lordſhip "rn x 
| was pleated to decree accordingly. Chants tha 


| is particular, 
Gibſon and Smith. Alen 9. 


IN 1721 Philip Duke of Wharton executed a Deed, 

whereby he conveyed certain Lands to Mr. Juſtice 
Denton, Mr. Gibſon, and others, in Truſt, to be {old for 
Payment of his Debts. After this a Bill was brought by 
Benjawin- Hoskins-Stiles and others againft Gibſon and others, 
in order that theſe Eſtates might be {old for the Payment 
thoſe Debts. In 1723 that Cauſe came on to be heard, 


we 
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and a Decree was made for that Purpoſe accordingly. In 
| | 1727 a Particular was left with the Maſter of the Manors 
1 | of Healaugh and Mewker in Yorkſhire, which were propoſed 
. to be ſold under this Decree. In this particular theſe Ma- 
nors were mentioned, and likewiſe certain cuſtomary Rents 
amounting to the Sum of But there was no Men- 
tion of the Tolls and the Free Rents amounting to 91. 
16s. 8 4. per Ann. There was an Exception inſerted in 
this Particular in theſe Words, © Saving and reſerving always 
to the Truſtees, their Heirs and Aſligns, all and ſingular 
* the Mines, Veins and Parcels of Lead, Copper, and Pot- 
ters Ore, which now are, or at any Time hereafter may 
be diſcovered, or found lying, being, ariſing or growing in 
or upon all and every the Commons and Waſtes of the a- 
forelaid Manors, with full and free Liberty, Power, Pri- 
vilege and Authority, with Miners, Agents, Workmen and 
Labourers, to ſearch for, dig, work, fink, make Shafts, 
and ule all other Ways and Means fron Time to Time, 
for Finding, Diſcovering and Working of any ſuch Mines 
“ of Lead, Copper and Potters Ore, and to make Drifts, Ad- 
** dits, Levels and all other Things neceſſary for the Find- 
ing, Raiſing, Obtaining and Getting the ſame; and alſo to 
dreſs and cleanſe the {aid Ore from Rubbiſh and Stone, 
and to erect any Engine or Engines upon the Premiſes, 
| 5 and to turn and direct any Water or Waters for the ma- 
1 8 king of Water-courſes or Dams, as {hall be uſeful for the 
—_ Working ſuch Engines, or for any other Uſe or Advantage 
= 5 « of the {aid Works and Mines, and for cleaning the {aid Ore, 
| 4 and alſo free Liberty of Ingreſs and Regreſs, into and out of 
=—_ &« the {aid Mines, and to make, have, and ule all convenient 
A Ways and Paſſages within all and every or any Part of the 
Premiſſes mentioned, or intended to be hereby ſold and 
convey'd, to and from the ſaid Mines and Works, with 
Men, Oxen, Horſes and Carts, and by and with all other 
Ways and Means, Inſtruments and Carriages, as well for 
bringing of Timber, Iron, Corn, Coal, Minerals, and all 
other Neceſſaries to and for the Uſe 5 the Miners, La- 
6c 


„ bourers, and Workmen there, and to build and erect upon 
* * any 
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Cc 


any Part of the ſaid Waſtes, convenient Houſes or 
Cottages, for the Habitation of the Agents, Work- 
men or Miners, whilſt they ſhall be imployed in and 
about the Working ſuch Mines, and raiſing and clean- 
ing the ſaid Ore and Minerals, and alſo to build and 
erect on the {aid Waſte, or any Part thereof, conves 
nient Bingſteads, Smiths-Forges, Mills, Furnaces, En- 


gines and Store-houſes, Hovels, Buildings for Dreſſing, 


Bucking, Cleaning, Runnings down and Smelting, Refi- 
ning, and for putting up, preſerving and keeping the 


ſaid Ore; and alſo Liberty to cut, dig and raiſe, and 


take in and upon the {aid Waſtes, and waſte Ground, 
or any Part thereof, ſo much Stone and Clods as ſhall 
be neceſlary and needful, for making and repairing 


{uch Cottages, Buildings and Works. The Truftees 


except allo and reſerve to themſelves, their Heirs and 


Aſſigns out of the Manors of Healaugh Old Land, Hea- 


laugh New Land and Muker, full and free Liberty, Power 


and Authority to dig for, cut, raiſe, dry, take and 
carry away all ſuch Pear, Turf and Turbary, from 


Time to Time, in and upon, and from the, ſaid Moors, 


Moſſes, Waſtes and Commons, as the ſaid Truſtees, 
their Servants, Smelters or Workmen {hall have Occa- 


ſion for and uſe, as well in the Smelting, Running 


and Making the ſaid Ore, Minerals and Metals into 
Lead, as for the Eaſe, Benefit and Convenience of 


the Miners, Workmen, Waſhers, Leviers, and others 


imployed in and about the ſaid Mines, and alſo excepting 
all and every Leaſe or Leaſes granted and demiſed, of 
any Mines or Liberties for Searching for, diſcovering 


and working the ſame in any Part of the Premiſſes; and 
all the joint Profits and Advantage thereby ariſing and ac- 
cruing. At the Bottom of this Particular, were Words to 


this Effeck. This is a true Particular ſo far as the Tru- 


ee 
cc 
ee 


cc 
on 


tees are able to diſcover, but the Bidders muſt ſatisfy 
themſelves as well of the Truth of the Particular, as of 
the Charges and Outgoings that there are upon the E- 
ſtate; for the Truſtees will not be anſwerable for theſe 
8 6 K Mat- 
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© Matters.” Smith became a Purchaſer of theſe Eftates at 
10500]. A few Months after he was reported to be the 
beſt Bidder, he applied to Gibſon, in order that a Convey- 
ance might be made him of this Eſtate. Gibſon was deſi- 
rous that a Draught of it ſhould be ſent into Yorkſhire to 
Cloſe, who was acquainted with this Eſtate, before that 


the Conveyance ſhould be executed; but Smith was preſ- 


ſing to have a Conveyance forthwith made of it; and pro- 


miſed that if there were any Miſtakes in the Conveyance, 
the ſame ſhould be rectified. In this Conveyance, the 
Words All Tolls and Rents were inſerted ; but there were 
two Exceptions in it, in theſe Words, © Saving and reſerving 


« to them, their Heirs and Afhigns, all and ſingular the 
« Mines, Veins and Parcels of Lead, Copper and Potters 
Ore and Iron, which then were, or at any Time here- 

after might be diſcovered, or found lying, being, ariſing 
* or growing, in or upon all and every the Commons and 
„ Waſtes of the aforeſaid Manor, with full and free Li- 


cc 


“ berty, Power, Privilege and Authority, with Miners, 
„Agents, Workmen and Labourers, to ſearch for, dig, 
CC 


work, tink, make Shafts, and uſe all other Ways and 


Means from Time to Time, for finding, diſcovering and 


Working of any ſuch Mines of Lead, Copper and Pot- 


ters-Ore and Iron, with the ſeveral other Liberties and 


Privileges relating thereto therein mentioned. And alſo 
{ave and except all and every Leaſe or Leaſes, granted, 
demiſed or agreed for, of any Mines or Liberties of 
Searching for, diſcovering and working the {ame in an 

Part of the Premiſſes, or ordered by the High Court of 

„Chancery to be made to the Governors and Company 
of the Mine-Adventurers of England, and all the Inte- 
reſt, Profits and Advantage thereby ariſing and accru- 
ing.” At the Time that Smith made his Purchaſe, Gib- 
fon had entered into a Contract with Abraham Fryer, 
whereby he had agreed, that Fryer thould have Liberty of 
working a Mine in Smarbar-Hall-Farm, which was Parcel 
of the Premiſſes; but Smith inſiſted, that this Bargain with 
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_ Fryer was not within the Meaning of the ſecond Exception, 
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and therefvie that he had a Right to diſturb him. He 
inſiſted likewiſe, that he had a Right to the Mines that 
were in certain Lands called the common Paſtures, not- 
withſtanding the firſt Exception. As to the Nature of 
theſe common Paſtures, the Fact was in the Manner fol- 
lowing. Theſe were incloſed Lands, which lay conti- 
guous to the incloſed Parts of the Waſte from the Mid- 
dle of April to the Middle of September; the Gates be- 
| longing to theſe common Paſtures were always uſed to 
be ſhut, and at thoſe Times theſe Lands were fed by 
the cuſtomary Tenants belonging to thele Manors exclu- 
five of the Lord. During the reſt of the Year the 
Gates were thrown open. It was {worn by the Wit- 
neſſes on the Part of Smith, that even in that Part of the 
Year, when the Gates were thrown open, only the cuſto- 
mary Tenants had a Right to the Feed of theſe e ; 
but it was ſworn on the Part of Gibſon, that in that Par 


of the Year, all the Tenants of the Manor had a Right to 
have their Cattle go there. Thus the Matter ock as to 


theſe Lands, with regard to the Account which the Wit— 
neſſes gave of them; however it was inſiſted on the Part 
of Smith, that an Award which had been made, and was 
confirmed by a Decree of the Court, had put it out of all 
Queſtion, that theſe Lands ought to be conſidered the ſe- 
parate Property of the cuſtomary Tenants, and not as any 
Part of the Waſte of the Lord. With regard to this Piece 


of Evidence, the Fact was in the Manner following. In 
the Reign of King James I. à Bill was brought by an 


Anceſtor of the late Duke of Wharton, againſt certain 
Tenants of theſe Manors, in order to have reduced their 


Eſtates to the Nature of Copyhold. On the other 


Hand the Defendants inſiſted, that they were Tenant- 
right Eſtates. When this Caule came on to be heard, it 
is taken Notice of in the Drawing up of the Decree, that 
the Court did much Diſlike that Kind of Eſtate which the 
Defendants inſiſted on; and thereupon a Reference was 
made to Mr. Baron Altham and Mr. Baron Bromley, to de- 


termine the Matters that were in Difference between the 
Plain= 
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Plant wd the Defendants; the two Barons firſt of all 
made one Kind of ente, but afterwards they made 
another, and prayed that the firſt might be taken off the 
File. The Purport of the ſecond Cſs was in this 
Manner. © They awarded that the Plaintiff and his Aſ- 


ſigns ſhould make Conveyances to the Defendants of 


their Eſtates by Copy of Court-Roll, and that the De- 

“ fendants ſhould pay to the Plaintiffs twenty Times the 

* antient Rent for ſuch their Admiſſion; and that they 
ſhould pay twelve Times the antient Rent for _ 

As to the Widow's Eſtate in theſe Lands, 

they directed that it ſhould be diſcharged of the Running 


* 


Go 


" Grefſum And then came the Clauſe which was ſo 
much relied upon on the Part of Smith, and was to this 
Effect. All the Heaths, Moors, Paltures and Grounds 


© which are now held as common Paſtures, {ſhall from 
| henceforth be conſidered as ſtinted Paſtures, and as Par- 
cel of the ſeveral Tenements belonging to the cuftomar 
Tenants, and be paid for according to the Rate of twen 
ty Times the antient Rent on their Admiſſion, as if the 


cc 


lame Paſtures had now been held by the Tenants in Se- 


ve 


2” 


veralty.” The Arbitrators directed, that an Applica- 
tion ſhould be made to Parliament, in order to have this 
Award confirmed ; but no ſuch Application ever appeared : 


to be made. However, the Cauſe came on again ; and 


then the Court decreed, that the Award ſhould be eſtas. 


bliſhed according to this ſecond Certificate. In 1680 


Philip Marquis of Wharton brought a new Bill againſt cer- 
tain of the Tenants much to the {ame Effect with the 
former. But on the Hearing of that Cauſe the Court at 


| firſt directed, that it ſhould be diſmiſſed with Coſts; hows 


ever 1 thoſe Coſts were excuſed. Thus the Mat- 
ter ſtood with regard to theſe common Paſtures, and Smith 
inſiſted, that they were no Part of the Waſte or Commons 
of the Manor, wherein the Soil was in the Lord, and con- 
ſequently, that he was not excluded by the firſt Exception 


from digging Mines in theſe common Paſtures. He inſiſt- 
ed likewile, that he had a Right to the Tolls and free 


I Rents 


— 
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Rents before- mentioned. However he made no actual 
Beginning to dig any Mines in theſe common Paſtures, nor 

did he diſturb Fryer in the Enjoyment of the Bargain, which 

he had made with Gibſon for working the Mine in Part 

of the Smarbar-Hall Farm, nor did he receive any of the 
Tolls or Free Rents before-mentioned. | 


The preſent Bill was brought by Gibſon againſt Smith 
and Facomb, praying, amongſt other Things, to have an 
Injunction to reſtrain Smith from working any Mines in theſe 
common Paſtures, and likewiſe to prevent him from di- 
{turbing Fryer in the Bargain before-mentioned, to reſtrain 
him from receiving the Tolls and Free Rents, and as to 
them to have a Reconveyance. 


Lord Chancellor ſaid, That there. were three Queſtions 
proper for his Conſideration, which related to the Matter 
of Right between Gibſon and Smith; but it would be pro- 
per in the firſt Place to take Notice of a previous ObjeCtion 
which has been made againſt the Regularity of the Plain- 
tiff's Bill. It has been urged, that if the Plaintiff is right 
in what he contends for, namely, if the Mines in the com- 
mon Paſtures are excepted in the Particular, and by the 
Conveyance the Plaintiff has a legal Right to them; and if 
the Bargain which was made with Fryer is included in the 
ſecond Exception, Smith will be anſwerable in an Action 
at Law, if he diſturbs him. For which Reaſon it has been 
contended, that the Remedy at Law was open, and that the 
Plaintiff had no Occaſion to come into this Court for Re- 
lief. And it is indeed true, that if the Plaintiff is right, 
Smith is anſwerable in an Action at Law in the Manner 
which has been mentioned. But notwithſtanding that, in How far the 
Caſe a berſon either breaks up Mines, which he ought not * 
to do, or even attempts or threatens to break them up, Mins is « 
that is a Reaſon for coming into this Court to have an In- an I. 
junction. This Remedy of having an Injunction lies in all den. 
Sort of Cauſes relating to Waſte, and more eſpecially ſo 
where Mines are dug up, or threatened to be dug up, con- 
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| trary to the Right of the Party. Thus the Matter ſtands 
| | with regard to the Propriety of bringing a Bill in this 
Court, in order to reſtrain Smith from digging Mines in the 
common Paſtures, and to prevent him from diſturbing 
Fryer in the Enjoyment of the Bargain, which he had made 
with Gibſon about digging a Mine in this Snarbar- Hall. Farm. 
And as to the Tolls and Free Rents, if the Plaintiff is right 
in what he contends for, that they were not intended to he 
included in the Conveyance, he muſt be clearly right in 
coming into this Court; for 'tis admitted, that there are 
ſufficient Words to include them in the Conveyance, but 
the Plaintiff inſiſts, that they ought not to have been inclu- 
ded in it, and therefore brings his Bill to have a Reconvey- 
ance. To conſider then the Matter with regard to the mere 
Right between the Parties; and as to that, the firft Queſti- 


i Pe or 1s relating to the common Paſtures. As to them it is 


inſiſted on the Part of the Plaintiff, that theſe common Pa- 

ſtures are Parcel of the Commons or Waſte of the Lord, and 

as ſuch are included in the firſt Exception, both in the Par- 

ticular and in the Conveyance. On the other Hand it is 

inſiſted upon, on the Part of the Defendant, that theſe 
Paſtures are the ſeveral Soil of the Cuſtomary Tenants. 
What Lands But his Lordſhip ſaid his Opinion was, that thele Paſtures 


(| | ſhall be con- 


ſider'd Part Were Part of the Common or Waſte of the Lord. He 
fad it deems extremely clear, that at leaſt originally they 
were ſo. This is plain from their lying mixed with the 

other Land, which it is agreed on all Hands are Part of the 

Common or Waſte of the Lord. Tis indeed true, that 


theſe Lands are richer than the others, and that may ac- 


1 count for their being incloſed. Tis true likewiſe, that 


the Gates belonging to theſe Incloſures are ſhut from the 
Middle of April to the Middle of September, and during all 
that Time no Perſons have a Right to feed them ha: the 


| MW Cuſtomary Tenants. In September the Gates are thrown 


open; and as the Witneſſes for the 'Plaintift {wear, from 
that Time to the Time of April all the Inhabitants of che 


| — Manor, who have a Right of Common in the general Walte 


of the Lord, have a mw to feed their Cattle in theſe Pa- 
4 ſtures. 


—_— 


—_ 
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ſtures. On the other Hand, the Witneſſes for the Defen- 
dants {wear, that even when the Gates are thrown open the 
Cuſtomary Tenants only have a Right to feed this Land. 
But theſe Witneſſes only {wear in general to the Right, 
Which they ſay merely belongs to the Cuſtomary Tenants, 
* and do not {wear to Facts to ſhew, that this Land is at 
thoſe Times only fed by the Cattle of the Cuſtomary Te- 
nants, and not by the Cattle of the other Inhabitants. 
And in the Nature of the Thing it is not poſſible, that the 
Fact ſhould be according to the Right, which the Defen- 
dant ſets up; for tis agreed on all Hands, that the general 
Waſte of the Lord, wherein all the Inhabitants have a Right 
of Common, lies contiguous to theſe Paſtures. And as that 
is ſo, when the Gates are throw'd. open the Paſtures mult 
be fed by the Cattle of the Inhabitants at large, as well as 
by the Cattle of the Cuſtomary Tenants. - Thus the Mat— 
ter ſtands with regard to the Evidence of the Witneſſes of 
the one Side and of the other. But ſuppoſe the Fact was 
true, that the Cuſtomary Tenants only had a Right to feed 
this Land when the Gates are open, as well as when the 
Gates are ſhut; yet ſtill it would by no means follow bur 
theſe Paſtures are to be conſider'd as Part of the Waſte ; 
for there may be a Right of Common in ſome Parcels of 
Land for particular Tenants only, and yet that Land may 
be Part of the Waſte, as well as if all the Inhabitants had a 
Right of Common in it. Provided the Soil belongs to the 
Lord, the Land is equally the Lord's Waſte in the one Caſe 
as in the other. This makes it neceſſary now to conſider 
the Effect of the Decree which ſeems to be the ſtrongeſt 
Piece of Evidence on the Part of the Defendants. In the 
Reign of King James the Firſt a Bill was brought by an 
' Anceſtor of the late Duke of Wharton, againft certain Te- 
nants of theſe Manors, in order to have reduced their 
Eſtates to the Nature of Copyhold. On the other Hand, 
the Defendants inſiſted that they were Tenant-right Eſtates. = 
When this Cauſe came on to be heard, it was taken Notice of Jo fr the 
| N VaIId y 0 
in the Drawing up of the Decree, that the Court did much Tenant right 
diflike that Kind of Eſtate which the Defendants inſiſted Mes fas 


been former- 
ON, ly called in 


queſtion. 


Ye} 
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cc 


1 


at 


ce 


on, though of late Years it has been fully eſtabliſhed ; FF 


thereupon a Reference was made to Mr. Baron Alrham and 
to Mr. Baron Bromley, to determine the Matters which 


were in Difference between the Plaintiff and the Defen- 


dants. The two Barons firſt of all made one Kind of Cer- 
tificate, but afterwards they made another, and pray'd 
that the firſt might be taken off the File. The Purport * 
of the ſecond Certificate was in this Manner. The 


awarded, © That the Plaintiff and his Aſſigns ſhould make 


* of Court-Roll, and that the Defendants ſhould pay to 
* the Plaintiff twenty Times the ancient Rent for ſuch 
their Admiſſion; and that they ſnould pay twelve 
* Times the ancient Rent for 

« As for the Widows Eftate in theſe Lands they lireGted, 


cc 


And then came the Clauſe which was ſo much relied upon 


on the Part of Smith, and was to this Effect. All the 


„ Heaths, Moors, Pallures and Grounds which are now 
& held as common Paſtures, {hall from henceforth be con- 


C . 


la) 


Tenements belonging to the Cuſtomary Tenants, and be 
= 


cient Rent on their Admiſſion, as if the ſame Paſtures 


had now been held by the Tenants in Severalty.” The 


Arbitrators directed, that an Application ſhould be made 
to Parliament, in order to have this Award confirmed. 


But no ſuch Application ever appeared to be made. How- 
ever the Cauſe came on again, and then the Court decreed, 


that the Award ſhould be eſtabliſned according to the ſecond 


Certificate. In 1680 Philip Marquis of Wharton brought 
a new Bill againſt certain of the Tenants much to the 
ſame Effect with the former. But on the Hearing of that 


Cauſe the Court at firſt directed, that it ſhould ſtand diſ- 


miſſed with Coſts. However afterwards thoſe Coſts were 


excuſed. This laſt Decree has carried the Matter no far- 


ther in Favour of the Defendants than the former one did; 
and that former Decree intirely depends upon the Force of 


the 


Conveyances to the Defendants of their Eſtates by Copy 


that it ſhould be diſcharged of the Running Greſſum.” 


ſidered as ſtinted Paſtures, and as Parcel of the ſeveral 


pay d for according to the Rate of twenty Times the an- 
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the Axa bur that Award cannot be binding, 15 no Act rn go 


of Parkiditient was obtained in order to et it, which firmed 15 
the Award difected ſhould be applied for. However, upon eee 


not be bind- 


this Part of the Cale his Lordſhip ſaid, he ſhould have ing. 


been mclinable to have directed an Iſſue in order that it Where an 


Iſſue ſhall be 
might be try d, whether theſe Paſtures were Part of the ay 


directed, to 


Waſte or not; but he did not ſee that che Decree could be vy whether 
1 Lands are 
of any Conſequence if an Iſſue of this Sort was direCt- 


Part of the 
ed. If thele Lands were originally Part of the Waſte at Waſte or 


Law, they mult continue to be ſo notwithſtanding the De- 5 
cree; for the Decree can only make them ceaſe to be Part 
of the Waſte in the Conſideration of a Court of Equity, 
The Counſel for the Defendants thereupon. ſhew'd their 


Defire, that an Iſſue of this Sort might be directed; and 


at laſt his Lordſhip thought that he could not refuſe to di- 
rect ſuch Iſſue, the Defendants conſenting to try it on 
Peril of Coſts ; accordingly an Iſſue of that Sort was dis 


rected. His Lordſhip ſaid, that he would now conſider 
the two remaining Queſtions; one of which relates to the 
Bargain which the Plaintiff made with Fryer; the other of 


which relates to the Tolls and the Free Rents. As to the What 


Things ſhall 
 Bargam which the Plaintift made with Fryer, his Lordſhip's be taken to 
Opinion was, that it was extremely clear, that it was 11 be included 


in an Excep- 
tion. 


the Benefit of the ſecond Exception, and conſequently that 


the Plaintiff was intitled to the Benefit of it. The Words Conſtruction 


| | 40 of Clauſes 
of the ſecond Exception in the Conveyance are, © And allo h 


{ave and except all and every Leaſe or Leaſes granted, Mines are 


ted. 
0 demiſed, or agreed for, of any Mines, or Liberties of“ 


4 


i Searching for, Diſcovering and Working the ſame in any 


Part of the Premiſſes, or ordered by the High Court of 
Chancery to be made to The Governors and Company of 
Mine Adventurers of England, and all the Laterelt, Pro- 
firs and Advantage thereby ariſing and accruing.” The 


. 


A 


cc 


[4 


* 


former Part of DEAE Exception 18 general, and arg takes 


in the Bargain in Queſtion. It has been ſaid, that the 
Bargain 18 Ca Leaſe, and that that Word will not extend 


to it. But it certainly is a Liberty of Working a Mine, Witneat 


Words a 
and thoſe Words are made uſe of as well as Leaies, As Barzainrela- 
5 M | ting to Aa 


0 5 7875 {hall 
be included. 
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to the Tolls and Free Rents, they do clearly, on the other 
Hand, belong to the Defendant Smith. The Words of the 
What Conveyance evidently take them in. It is ſaid, that they 
be inc are not included in the Particular, for that in the Particu- 
in the Parti- lar the Cuſtomary Rents are only mentioned. But the 
Eſtates Word Manors is made ule of, and in that Word the Tolls 
When Truf- and Free Rents are included. And this is the * 
| gin the preſent Caſe, by reaſon that theſe Words are add 
declare at the the Bottom of the Particular. This is a true Particular, 
Bottom ot © fo far as the Truſtees are able to diſcover; but the Bid- 
lar, that the * ders mult ſatisfy themſelves as well of the Truth of the 
he we “ Particular, as of the Charges and Out-goings that there 
the Truth of cc are upon the Eſtate, for the Truſtees will not be anſwer- 
c * W '+ he | | 7 = 
= and cen able for theſe Matters.” It has been ſaid, ſuppoſing any 
1 Thing was included in the Words of the Particular, which 
them, what Were not ſtrictly verified by the Fact, the Defendant would 
ON have been intitled to have had an Abatement. But his 
ECT OT LUC 8 | . LE 
a Clauſe, Lordſhip's Opinion was, that he would not. Poſſibly, if 
the Defendant had come before a Conveyance was made, he 
would have been intitled to have had ſuch an Abatement; 
but conſidering that this Clauſe is added at the Foot of the 
Particular after a Conveyance was made, tis impoſſible 
that the Defendant could bring his Bill againſt the Truſtees, 
to make them refund Part of the Purchaſe Money, or to 
have a Satisfaction againſt them. For the ſame Reaſon on 
the other Hand, as this Clauſe is inſerted at the Foot of 
the Particular, the Truſtees cannot come againſt Smith to 
mazke him either Refund or Reconvey. And ſo his Lord- 
hip was pleaſed to decree accordingly. $ £ 
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A TABLE 


1 
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2incipal Matters 


Contained in 


The foregoing 


Abating in Pꝛapoꝛtion. 


HEN an Executor has a 
Legacy given him, where 


Page 434 
Actount. 


Where the Party may proceed in E- 
quity for an Account of Goods, tho' 
he might at Law maintain an Action 


he ſhall abate in Propor- 
tion with the other Legatees. 


Where a Party has a Liberty to take 


his Remedy in Equity, by Reaſon 
that the Matter relates to an Ac- 
count. 5 Page 39 


ſon ſoon after he comes of Age ſhall 
not be opened. 9 
Where an Account ſhall be ſet aſide 
intirely notwithſtanding the Length 
of Time fince which the Account 
was ſtated. | ibid. 
Where an Account ſhall be ſet aſide 
intirely, notwithſtanding that both 
the Parties who ſigned the Account 


of Trover for them. 39 


are dead. ibid. 
Where 


ales. 


Where an Account ſettled with a Per- 
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Where this are only Miſtakes in an 
Account, that is a Reaſon indeed, 
even whilſt both Parties are ling, 
only to give Liberty to ſurcharge 
and falſify; but where there are 
groſs Impoſitions in the Account, 


that is a Reaſon, whilſt the Parties 
are living, to ſet alide the Account 


intirely. Page 305 


In Bills of this Sort all perſons, who 


have poſſeſſed themſelves of the Te- 


ſtator's Eſtate, ought to be made 
Defendants. 332 


When there are ſeveral Managers con- 


cerned in a publick Truſt, and ſome 
of them die, how far the Survivors 
alone ſhall be obliged to account for 
a Miſmanagement of the Truſt. 378 


When an Account is ordered to be ſet 


aſide intirely, where a Direction 
ſhall be given, that certain groſs 


Sums advanced upon Securities ſhall | 
be excepted, but even as to them 


Liberty given to fallify. 306 
When an Account is ordered to be ſet 
aſide intirely, where a Direction 


ſhall be given, that certain [tems in | 
the Account relating to Goods | 


bought for the Party ſball be ex- 
cepted, but even as to them Liberty 
given to falſify. ibid. 


How far the allowing another a Sum 
of Money in one Account, and the 


Balance of that Account being car- 


Tried into another Account, which | 


was afterwards ſettled, amounts to 
a Payment of that Sum. 321 


When an Executor ſets forth in his 


Anſwer an Account of a perſonal 


Eſtate, in what Senſe that Anſwer 
ſhall be taken. . 
When a Bill is brought for an Account 


of Rents and Profits, who muſt be 


made Defendants to that Bill. 354 


— 4 


Accountant Seheral, 


Where the Court will not direct a 
Sum of Money given to a Charity 


to be plac'd in the Hands of the 
Accountant General. Page 37 


Adminiſtratoꝛ. 


An Adminiſtration durante minore c- 
tate ought not to be committed to 
one that is very poor, though ſhe is 
Guardian, and next of Kin to the 
Infant. 23 

Where this Court ſees Reaſon to think 

that there will be a Miſapplication 
of the Effects of the Inteſtate, and 
an Abuſe and Waſting to the Preju- 
dice of an Infant, by a limited Ad- 
miniſtrator, who is only a Truſtee 
for the Infant, it is incumbent on 
this Court to wi Care that the In- 
fant be not prejudiced. = ibid. 

Adminifiration 18 granted, and one 
Adminiſtration-Bond is taken upon 
the Granting it, another Admini- 
ſtration-Bond in a farther Penalty, 
cannot afterwards be taken. 24 

Where a Court of Equity will interfere 
to prevent. an Adminiſtration du- 
rante minore ætate of an Infant. 

— | 2 

A Perſon may be allowed to bring : 

Bill as Adminiſtrator, before Admi- 
niſtration actually taken out. 320 

A. is made an Executrix, ſhe being an 
Infant, Ann durante mi- 
nore tate is committed to B. A. af- 
terwards comes of Age, B. dies, and 

C. becomes his Repreſentative, on a 
Bill brought againſt A. for an Ac- 
count of the perſonal Eſtate of her 
Teſtator, C. muſt be ande a Defen- 


CT. 25 | 437 


Where 


* 
re 
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Where the Court will appoint a Re- 


cciver of a perſonal Eſtate, notwith- 
ſtanding Adminiſtration is granted 
of it. Puge 24 
How far an Adminiſtrator ſhall be 


charg'd with Intereſt, _ 300 


Tho' an Adminiſtrator ought to have 
Coſts given him to the Time of the 
Decree for the Account, 
Caſes the ſubſequent Coſts ought to 
be reſerved. ibid. 

When a Decree is made againſt an Ad- 


miniſtrator where Intereſt ſhall be 


reſerved. id. 


Affidavit. 


When the Court directs that Affidavits 


ſhall be filed on both Sides by a cer- 
tain Day, and ſome of the Affida- 


vits on one Side happen not to be 


filed on that Day, it is the eſtabliſh- 


ed Rule of the Court not to inlarge | 


the Order farther, that the other 
Side may be requir d to give an An- 


{wer to thoſe Affidavits. 402 


Agent. 


Where a Perſon (hall be ſaid to have 
Authority to act as Agent for an- 


other. my 5 


Agreement. 


Conſtruction of an Agreement made 


by a Dean and Chapter. 176 
When ſome of a Perſon's Tenants en- 
ter into an Agreement to ſtand by 
others of the Tenants who are 
made Defendants to a Suit, which 

is brought againſt them by the 
Lord, where the Court will direct 
that the Agreement ſhall be annexed 


by Way of Schedule to the Maſter's | 


Report. - 3 5 


in what 


How far an Agreement, which is made 
{ſubſequent to a Decree, ſhall not bar 
a Man from rectifying the Errors in 
that Decree. Page 47 4. 

How far an Agreement (hall not be 
ſpecifically carried into Execution, 
by Reafon that it is only made by 


Parol. | | ">. "001d; 


Amendment. 


There are no certain Rules about A- 
mendments of Anſwers, for thoſe 
Amendments are in the Diſcretion 
of the Court. | GI 


[An Anſwer may be amended even af- 


ter a Proſecution for Perjury com- 
menced againſt the Defendant, for 
what he Fas: {worn in his Anſwer, 


Where it plainly . to be a 
meer Miſtake. ibid. 


Where an Anſwer not allowed to be 
amended, barely upon the Affidavit 
of the Defendant. 82 
Where the Defendant has examined 
Witneſſes, the Court will not give 
Leave, that the Plaintiff ſnall mend 
his Bill, by adding Parties. 223 
When three or four Orders are obtain- 
ed for the Amendment of a Bill, 
and new Ingroſſments made under 


Court was, if the Plaintiff moves 
for farther Liberty to amend his 
Bill, he ſhall pay full Coſts, to be 


wed, - 2 333 


Annuities, 
When Lands are charg'd with the 


Payment of Annuities, where a 
Purchaſer rauſt ſee that the Pur- 
chaſe-Money be rightly applied. 82 


6 N Anſwer, 


thoſe Orders, that the Rule of the 


2 


+1 
% 
li 
1 
1 
ö {i 
+31 
| 
7 
: k 
17 \ 
b 
i 
' 
[ 
ö 


Some — 


» — _ — r —— —— 
— — — 
— — - - = — — —— — nies - _ — bs 
S . —— ER — —ͤ ————— — — — ADS" ay: aces — . —— — — met 4 — —— ies _ — * * 
. A ²˙ A ˙ e eir t n nn ns 5 — — why wears — —— — — — err — *. . A reno, Ty oro 
—— — ps Es + — dh — — —— i py — —— — — 0 * AAR ͤ Ü ̃ 7˙ *˙ Oe * FEET * — R ax 
- < 4 — ee P - 17S <7 2 1 1 >. % LOOT; 2 * 7 2 r TH 
. * : - £3. prin 1 3 vY - n 8 — n 3 * * . 
w 1 2 þ ny — „ e 7 ag; 9 — — — a — 0 2 2 2 7 — 
FREED? So © _ b M's * — — 1 * — * 
———— — — — . /afieniogrey 2 pare rey l 


— 


ä nah erin oh nes — A Ae 
. oo nan treat rr rr rr 
5 n 

N 4 2 55S 
5 —— — 
* -. > 


— U 
. . ee erred 
_- oa HE: 2. eee 
. +, 
- 0 = CS . 


Where an Anſwer ſhall not be ſufficient 


_ "unleſs he denies that he had Notice | 
of the Judgment at the Time of Cl | 
| Where an Indorſement is made on a 


When an Executor ſets forth in his | 


Where an Appearance 18 only irregular 
the Appear ance will ſalve the Error | 


” * » 
- he, 88 


n A 4 
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Anſwer. 


with regard to the Denial of Notice 
of Judgment. Page 258 
When a Bill is brought by a a 
Creditor 
againſt a Mortgage, the Anſwer of 
the Mortgagee will not be ſufficient, 


ſigning it. 7074. 


Anſwer an Account of a perſonal 
Eſtate, in what Senſe that Anſwer 
o 352 


Anſwerable. 


each of them be anſwerable one for | 
the other. 425 


appearante. 


* Order was obtained by Contrivance 
upon the Statute of 5 G. 2. The 
Defendant appear'd to the Bill, and 


on Application to the Court they ſet 


aſide the Order. The Appearance 
to the Bill muſt be {et afide likewiſe. 


403 


in the Proceſs; but where an Order, 
Which occa fioned the Appearance, 
Was obtained by M 
Appearance will not ſalve the Error 

in the Proceſs. bid. 


Articles. 


Where the Court will decree a Settle- 
ment to be made in purſuance of 


in order to be relieved 


Where a Number of Managers ſhall 


Male Practice, the 


——_— 
— 


ken to be a Perforce of Articles. 
Page 20 

Where the Court will direct an Eſtate 
to be ſettled in ſtrict Settlement in 
purſuance of Articles. ibid, 
Where not carried into Execution in 
Equity without a fufficient Confide- 
ration, when the Party has not car- 
ried them into Execution himſelf. 


108 
Conſtruction of an Article for the Pur- 
chaſe of an Eſlatee. 1565 


Deed, declaring that a Perſon would 
not confirin Marriage-Articles which 
he had enter'd into, how far that 
Argument ſhall not be concluſive 
to eve that he did not VE 


angument. 


How far an Aſſignee of a Leaſe ſhall 


be in no better Condition than the 
Leſſee himſelf. - 5:7 go 


Iſſumpſit. 


When a Perſon makes a Payment of a 
Debt to a Creditor ſoon after he be- 
comes a Bankrupt, and the Creditor 
had no Notice of the Bankruptcy at 
the Time he receiv'd the Money, 
how far the Aſſignees under the 
Commiſſion ſhall not be allow'd to 
recover the Money back again in an 
Indebitatus Aſſumpit, but only in an 
Action of Trover. 207 
Where an Indebitatus Aſſumpfit will 
not lie, but the Party ſhall be dri- 
ven to his Action of Trover. ibid. 


Attachment. 


A Solicitor muſt ſerve his Client wit 
the Order for taxing his Bill of 


Articles. 20 
Where a Settlement ſhall not be ta- 
5-01-44 


Coſts, 


and the Maſter's Report, 
whereby 


— — — a. 
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1 


e fach Coſts are aſcertain d, 
before he can take out an Attach- 
ment for them. Page 266 


Attozney. 


Attornics and Solicitors are to be con- 


ſidered as Publick Officers and Mi- 


niſters of Juſtice. 479 
Where an Attor ney allowed to take a 
Gratuity from his Client. | 482 


What ſhall not be conſidered as a vo- 
luntary Bond, when given by a Cli- 
ent to his Attorney. _ 
How far the Court relieves in ſetti! 1.2 
aſide Agreements made between At- 


tornies and their Clients, in reſpect 


ef the Public  — ibid. 
How far the procuring Bal by an At- 


torney is not a proper Confideration 


for the giving him a Bond. 7074 


Where to be allowed [tems in a Bill of | 


Coſts, and a Gratuity both. 27d. 
Where the Maſter thall inquire what 
an Attorncy deſerves for extraordi- 
nary Services done for his Client. 


48 83 


Award. 
How the an Award confirmed by a 
Decree ſhall not be binding. "01 


3 


Ball. 


OW far the procuring Bail by an 
Attorney is not a proper Conſi- 
deration for the Giving him a Bond. 
481 


Bankrupt, 


Where a Sum of Money, Which is 
a0 to be * under a Compoſi- 


| 
| 
1 


tion with the Debtor of a 2 
Mall not be brought into the general 
Iſtate of the Bankrupt. 1 441 


Where à Com pofition made by Aſ-. 


ſignees with a e of the Bank. 
rupt fall be {aid to be a reaſonable 
8 ibid. 
How far a Bill will not lie for a Diſtri- 
bution of a Bankrupt's Eſtate. 443 
here an Affignee ſhall not be ſaid to 
"be guilty of a Fraud in the Making 
2 Compolition with the Debtor of 2 a 
Bankrupt, 101d. 


When a Perſon makes a Payment of a 
Debt to a Creditor ſoon after he be- 


CONES a Bankrupt, and the Creditor 

had no Notice of the Bankruptcy at 
the Time he receiv'd the Money, 
the Aſſig nces under the Commiſſion 
ſhall not be allowed to recover the 
Money back again in an Indebitatus 


Alſiuinpſit, but only in an Action of 


Trover. 207 
Commiſſioners of Bankruptcy appoint 
a Dividend to be made of the Bank- 


rupi's Eſtate; a Creditor under the 


Commiſion neglects to receive of the 


Aſſignees his Proportion of that 


Dividend, the Aſſignees afterwards 
break and run away with the Divi- 
dend that was in their Hands; the 
Creditor ſhall not be allowed to come 
upon the Bankrupt's Eſtate for that 


Money, but muſt take his Remedy 


an uſt the Allignees as well " he 
can. 419 


| Where a Deed made by a Perſon of a 


great Part of his Effects, in order to 
give a n to Co of his Cre- 
ditors before others of them, ſhall 
be ſaid to amount to an Act of Bank- 
reptcy. _ 203 
Where Equity ſhall not interpoſe to ſet 
aſide a Deed executed by a Perſon 


before his committing an Act of 


Bankruptcy. | ibid, 


Where 
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| Where a Deed executed by a Perſon | 
| How far Creditors of a Bankrupt ſhall 


What Aſſignment made by a Perſon be- 


Where a Deed of Bar gain and Sale ſhall 


Where it is neceſſary to make one Per- 


tain Value to the ſame Uſes. He 


Where! it is not proper to make Perſons 


may litigate their own Title. 76:9. 
Where a Bill cannot be brought againſt 


9 Table of the D Matters. 


before he commits an Act of Bank- 
ruptcy, ſhall not be ſaid to be Frau- 
dulent againſt his Creditors. Page 203 


be allow'd to bring their Bill again 


a Mortgagee of the Bankrupt, ma- 


king the Aſſignees Defendants. 32 


fore his Bankruptcy is not void by 
21 Fac. 19. though he continued 


in the Poſſeſſion of the Goods to the | 


_ Time of his Bankruptcy. 202 


Bargain and Sale. 


not be good, even in Point of Law, 


for the Life of the Bargainor. 440 


Bill in Chancery. 


Where A " Perſon who "ha had the mean 


Poſſeſſion of Goods need not be made | 
a Defendant to a Bill. 325 


ſon a Defendant to a Bill, by reaſon 
that another Perſon is intitled to 
have his Affiſtance. 5 301 


A Huſband reſerves to himſelf a Power | 
by his Marriage-Settlement, for fel- | 


ling the Eſtate which is ſettled, pro 
vided he ſettles other Lands of a cer- 


does ſettle other Lands of that Value 
accordingly, and then ſells the Lands 
which were originally purchaſed. 


The Huſband brings a Bill againſt | 


the Purchaſer, in order to compel 


--—him to complete his Purchaſe. The | 


Wife and Children muſt be made 
Defendants to this Bill. 372 


" Defendants to a Bill merely that tt ey 


the Treaſurer alone, without at the 
1 


ſame Time making the S en 
ers Defendants. Page 378 
How far Commi ſſioners muſt be made 
Defendants to a Bill notwithſtanding 
the Number of them. 383 


Sill of Erchange. 


How far there muſt be a very frcig 
Equity appearing to intitle the Plain- 
tiffs to an Injunction in caſe of a 
Bill of Exchange. Es 


| Bill Supplemental. en, 
Review. be 


Where a &-lemental Bill will lie, 5 


containing new Matter, which the 
Party has diſcovered ſince the for- 
mer Decree; and at the ſame Time 
a Petition of Rehearing in the Na- 
ture of a Bill of Review, praying 
that the former Decree may be recti- 


fied in the Particulars complained of 
by the Bill. | 468 


Biſhop. 


If a Biſhop commits Waſte in his Bi- 
ſhoprick, Remedy lies by Prohibition 
out of Chancery, 400 


Blank. 
Wheis « Blank is only filled up with 


Dots at ſome Diſtance one. from 
another, how far Parſons may be 
allow'd to inſert Words in thoſe 
blank Places. 410 


— Book. 

Where the ſecond Book has no other- 
wiſe differ'd from the former than by 
reducing or ſhortning the Stile, or by 
leaving out ſome of the Words of 
the firſt Book, the ſecond Book has 
been 


L.A 


1 
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been conſtrued the ſame with the 
former; but where the ſecond Book 
has been an Abridgment of the for- 
mer, it has been underſtood not to 
be the fame Book. Page 369 
Where it is neceſſary that a Book 
ſhould be enter'd in the Book of the 
Stationers Company. ibid. 
In what Manner the Court will deter- 
mine the Queſtion, whether the ſe- 


"cond Book was the ſame Book with 


the former. ibid, 
Where one Book ſhall be ſaid to be an 
Na of another, or not. 


bid. 
Whether the ſecond Bonk: is the ſame 


Book with the former is a Matter of | 


Fact. ibid. 
When a Queſtion relating to a Mathe- 
matical Matter has been ſent to be 
inquir'd into by the Maſter, where 
the Court will direct, that two Per- 
ſons ſkill'd in Mathematical Matters 
ſmhall attend the Maſter in order to 
aſſiſt him in the Inquiry. 370 
When the Entries merely import a Re- 
tainer to the Treaſurer himſelf, for 
his own Benefit, they ſhall not be 
Evidence againſt the Partners. 417 


Bond. 


Where a former Bond ſhall be under- 
ſtood to have been included i in a ſub- 
ſequent one. 4977 

Where an Iſſue ſhall be directed to try, 

whether the Money due upon the 


firſt Bond was included in the ſe- 


cond Bond or not. | 1bid. | 
Where a Defendant cannot be allow'd 
to plead Payment of Principal, Inte- 

_ reſt and Coſts, within the Statute of 
4 Anne. 71d, 
Where it is neceſſary for a Perſon to 
come into a Court of Equity, in or- 


der to be relieved againſt a Bond. 
370 


Where a Bond ſhall be taken to have 
been ſatisfied. Page 376 
pon what Account a ſecond Bond ſhall 
be underſtood to have been given. 377 
What thall not be ſaid to be Part of 
the Co: aſideration for the Giving of 

a Bond. l 

W here the Recital of a Bond ſhall be 
ſaid to be falſe. I bid. 


Bꝛiek. 5 


How far the Managers of Briefs . 
to keep a Duplicate of a Publick 
Book in London, 426 

What: ſhall not be ſaid: to account for 
a great Loſs in the Number of Briefs 
that were ſent to the Managers. 4.27 

What ſhall be ſaid to be a greater Loſs 
in the Number of Briefs than can 
be accounted for without Negligence 
in the Managers. bid. 


Building. 


Where a Decree ſhall be made to hold 
and enjoy, by reaſon of the Building 
being made upon the Premiſſes. 450 

When one Man builds Houſes on the 

Land of another, and retains the Be- 
nefit of thoſe Houſes till he has re- 
imburs'd himſelf, how far thoſe 
Houſes ſhall afterwards belong to 
the Owner of the Land, 489 

When Perſons build upon another's 
Lana, where they ſhall be intitled 
to enjoy the Benefit of the Houſes 
till they have reimburs'd themſelves. 


ibid. 


ada 


—_ 


Canons. 


HE Clergy, and likewiſe the Of- 
ficers of the Eccleſiaſtical Court, 

are bound by the Canons of 1603, 
though the Laity are not. 408 
6 0 Tis 
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We 19. — 8 


Fi — true, that che King can 
dJiſpenſe with the Canons, but the 
Metropolitan cannot. Page 410 


"Chance. 


+iough there is a Chance which the 


Party runs, yet where the Court 
ſees the Advantages are taken of the 
Diſtreſs of a young Gentleman, the 
Court conſtantly relieves for the Sake 


"or he Tubick, 243 


Chancery. 


Where the proper Remedy is to apply 


to the King's Bench for a Manda-| 


mus, and not to the Court of Chan- 


Chantty. 
Conſtruction of a Deed relating to a 
Oy: — 483 
Charge. | 


How far the Charging Lands with the 
| Payment of Debts does not differ 


from the directing them to be ſold 
for ſuch Purpoſe. 23: 42 "Oe 
Whete A Charge upon Land ſhall be 
_ extinguiſhed by its coming to the 


fame Perſon as is intitled to the 
Wand. 117 


4 How many different Sums a Perſon 


ſhall be ſaid to have a Power to 
charge an Eſtate with. 306 
Where a Court of Equity will conſider 
a Sum of Money to be charged up- 
on Land. 2 — — 
21 


Charity, > 
How far a Will ſhall be faid to be 
good, which is made before the Sta- 
tute relating to Charities, tho' the 
Teſtator dies after that Stat. Page 7 
What ſhall be ſaid to be a good Chari- 


ty, by Reaſon of its being an En- 
couragement to 2 Poor to work. 


35 
What cba Il be a proper Method t to tike 


in order to make up a Deficiency i in 
an Eſtate. 


36 
n ſhall not be ſaid to be a good 


Execution of the Truſt of a Charity. 
1d. 

Where the Court will not appoint a 

Receiver of a Charity Eſtate. 
How far Commiſſioners of charitable 

Utes cannot give Cofts. ibid. 


Where Truſtees of a Charity ſhall have 


an Allowance in an Article in their 
Accounts, by Reaſon of its being 
only a Miſtake in Judgment. 36 
When the Court ſees that a Perſon is 
intitled to a Charity, where they will 
decree in Favour of it, tho' no In- 
formation is brought by the Party 
who is intitled to it. 490 
If a Charity appears, on an Information 
for it, the Information ſhall not be 
diſmiſſed, notwithſtanding it prays 
that the Charity may be applied in 
an improper Manner. 1bid. 
Where the Court will not direct a 
sum of Money given to Charity to 
be placed in the Hands of the Ac- 


countant General. 1 
How far Coſts ſhall not be paid out of 
a Charity Eſtate. ibid. 


Where Truſtees of a. Charity ſhall-not 
be allow'd a Sum of Money for 
Coſts. N ibid. 

What ſhall be ſaid to be a groſs Miſ- 
behaviour in the Truſtees of a Cha- 

rity. ibid. 
Where 


” 
hu 
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Where 1 Corporation intruſted a 
Charity, ſhall pay the Coſts of the 
Suit relating to it. Page 37 


How far the Court will require a 1 Dil - 


covery of ſecret ſuperſtitious Uies, 
not reduced into Writing, 130 
How far a Charity may be eſtabliſh'd, 
tho' not in Writing, according to 
the Statute of Frauds. _ 133 
Where the Court will not diſmiſs an 
Information that is ee for a 
Charity. 1 151 
Where it ſhall be ſaid that there 3 is ſuf- 
ficient Evidence appearing of an E- 
ſtate being iulyect to a Charity. 


ibid. 


In What Manner a 4 ſhall be di- 
rected to be eſtabliſhed. 1452 
What ſhall be ſaid to be underſtood by 
the Words Publ: Ck Charities. 209 


Childꝛen. 


or far younger Children ſhall 3 | 


conſidered as Creditors, even for 
Portions given them by their Fa- 
ther's Will. 88 
Where a defective Conveyance i is made 
good in Favour of younger Children, 
tho' in ſome Meaſure otherwite pro- 
vaded for. | 108 
Where a Bond given by a an elder Bro- 
ther, at the Requeſt of his Father, 
for the ee, of a Sum of Mo 


ney, by Way of Proviſion for his | 
younger Brothers and Sifters, thall | 


i not be conſidered as a voluntary one. 


398 


Church. 


Where a Bill cannot be brought againſt 
the Treaſurer alone, without at the 
fame Time making the Commitho- 

ners Defendants, . 378 

How/ far the Intention of the Statutes, 

Which relate to the Building the 


| 


Fifty New Churches, was, that the 
Cn ener {ſhould determine 
Diſputes which might ariſe concern- 
ing them. Page 379 
How far by the Statute of 3 Geo. 2. 
The Treaſurer has no Authority to 
pay any Money without an Order 
from the Commiſſioners. 380 
Where the only Remedy is to apply 
to the Court of Exchequer in Rela- 
tion to the Fifty New Churches. 
e 

All 5 ſeveral Aas relating to the 
Building the Fifty New Churches 
myſt be conſtrued together, and 
carried one into another. ibid. 
How far the. Treaſurer of the Fifty 
New Charches cannot pay out. Mo- 
ney without an Order of the Com- 
mitfioners. 383 


| How far the Rector ſhall not be inti- 


tled by 3 Geo. 2. to any Dividend 


which accrued before he became 


Rector. | ibid. 


Church-Leaſe. 


Where the Court will not decree a ſpe- 
cifick Execution of a Covenant! in a 


Church-Leaſe. 174 
Where Perſons ſhall be ſaid to have an 


Intereſt in Land only as a Church- 
| Leaſe, and not as an Inheritance. 176 
As between the Owner of the Eftate 
and any other Perſon, this Power of 
Renewal is conſidered a Right and 
Intereſt, | 183 
When ſuch Eſtate is | renewed, the 
Truſt of it ſhall be for the Benefit 
of thoſe that had the antient Inte- 
reſt in the Eſtate. 2þ1d. 
The Conſideration expreſſed for the 
Renewal of a Church-Leaſe, is uſu- 
ally nothing elſe but the Surrender 
of the former Leaſe. — 484 


The Surrender of an old Church-Leaſe 


is a material Part of the Conſidera- 
tion 
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tion for the Granting of a new one. 
Page 185 

He: 18 Owner of a Church-Leaſe, and 
there is one Life out-ſtanding in it. 
A. conſents that B. ſhall renew it, 
B. paying theFine upon the Renewal. 
The Leaſe is renewed in the Name 
of A. and B. pays the Fine, there 
ſhall not be a reſulting Truſt upon 
this renewed Leaſe for the Benefit 
of B. 
When a Dean and Chapter make a 
Church-Leaſe for a greater Number 
of Years than they can juſtify; and 
the Dean and moſt of the Prebenda- 
Tries are changed, where a Bill may 
be brought 2gaipſt the preſent Dean 


| 
| 


and Chapter, and likewiſe againſt 


the former Dean and Chapter, pray- 
ing, that the preſent Dean and 


Chapter may make to the Party 
ſuch Leaſe as they can by Law, 


and that the former Dean and Chap- | 
ter may refund ſuch Part of the 
Fine in Proportion, as a Fine upon 
a Leaſe for twenty-one Years would 
have born to a Fine upon a Leaſe 


for forty Years: 323 


Clerk in Court. 


When a Clerk in Court obtains an 


Order for Taxing the Bill of the So- 


| licitor who imployed him, and af- 
terwards obtained another Order for 


Payment of the Coſts incurred by 


ſuch Taxation, how far he ſhall not 
be allow'd to detain the Papers of 
the Solicitor's Client, till the Coſts 
incurred by ſuch Taxation are paid 
him. _ 
Where a Perſon fall be directed to 
leave a Deed with his Clerk 
Court, in order that the other Side 
may have Liberty to inſpect it, tho 
he does not by his Anſwer offer to 


184 


in 


Combination. 

Where a Perſon may be allowed to ſet 
forth in a Bill particular Inſtances of 
Combination. Page 263 
When a particular Combination is ol 


ledged in a Bill, a particular An- 
ſwer muſt be to it. tid, 


Commiſion. 


An Affidavit made by a Solicitor in 
this general Manner, that a Com- 
miſſion to examine Witneſſes be- 
yond Sea is neceſſary in the Cauſe, 
is not ſufficient to intitle the Party 
to ſuch Commiſſion. And if the 
Ground for Granting ſuch Commiſ- 
ſion - ariſes upon the Affidavit, it 
ought to ſpecify to the Court the 
Reaſons why ſuch Commiſſion 18 
neceſſary. 194 
Where there ſhall be ſaid to be ſuffi- 
cient Circumſtances ariſing from the 
Nature of the Caſe, upon which a 
Commiſſion for examining Witneſ- 


ſes beyond Sea ought to be granted. 
193 


The Ground for granting a Commii- 


ſion beyond Sea to examine Wit- 
neſſes, muſt depend upon the ſpe- 
cial Circumſtances of the Caſe. ibid. 
The Circumſtances on which a Com- 
miſſion may be granted to examine 
Witneſſes beyond Sea, may either 
be diſcloſed upon Affidavit, or elſe 
they may ariſe from the Nature of 
the Caſe it ſelf. 194 
On Application for a Commiſſion to 
examine Witneſſes beyond Sea, it is 
ſufficient to ſhew that there is pro- 
bable Cauſe for the Granting ſuch 
Commiſſion. ibid. 


| Where a Commiſſion ſhall not be 


granted to examine Witneſſes be- 


1 it. 280 
— 1 


| yond Sea, notwithſtanding the Par- 
ty 


— 


a 
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ty conſents to go to Hearing at the 
ſame Time as if ſuch Commiſſion 
was not granted. Page 271 
The Courſe of the Court is, that 
where an Account muſt neceſſarily 
be directed at the Hearing, a Com- 
miſſion before the Hearing ſhall ne- 
ver be granted, where the Granting 


ſuch Commiſſion will delay the Di- 


recting the Account; and the proper 
Time to apply for ſuch Commiſſion 
is after the Account is directed. 767d. 


| 


Commiſſioners. 


Where the Intention of a Statute is, 


that Diſputes ſhould only be deter- 
mined by the Commiſſioners ap- 
pointed by the Act, and not by the 
ordinary Courts of Juſtice. 379 
How far the Intention of the Statutes 
which relate to the Building the 


Fifty New Churches, was, that the 


Commiſſioners ſhould determine 
Diſputes which might ariſe concern- 


ing them. 1bid. 


How far Commiſſioners muſt be made 
Defendants to a Bill, notwithſtand- 
ing the Number of- them. 383 


Compꝛomiſe. 


When an Agreement is made in order 
to compromiſe a Matter in Diſpute, | 


how far Evidence ſhall not be admit- 
ted of, to ſhew that that Agreement 
was improper to be made. 474 


Concealment. 


How far the concealing a Matter ſhall 
be Evidence of an Impoſition. 
Where a Perſon ſhall be ſaid to ſhew 
an Intention to conceal a Debt. 267d. 
Where a Bill in Equity will not lie to 
diſcover the Concealment of Goods, 


when the Concealment was to prevent 
their being taken in Execution. 39 


Where a Defendant ſhall pay Coſts for 


endeavouring to conceal Part of a 
perſonal Eſtate. Page 3 52 


Where a Concealment of a Deed will 


_ excule the Party for not bringing his 


Bill in a convenient Time. 449. 


Where a Perſon ſhall be faid to have 


ſhewn an Intention of concealing a a 


Sum of Money. 352 


Confederacy. 


Combination and Confederacy are very 


proper Heads of Relief in a Court 
of Equity. : 3 202 
Confirmation. 


Where a Perſon ſhall be ſaid to have 
confirmed the Marriage-Articles af- 
ter he came of Age, 294. 

When an Indorſement is made on a 


that he did not confirm them. 298 


Conkeſon. 
When a Defendant applies to diſcharge 


an Order which was made upon the 
Stat. of 5 Geo. 2. where it ſhall be 


neceſſary for him to make an Affida- 
vit, denying the Charge in the Bill, 
in order to ſhew, that he did not 


Where a Solicitor thall be committed for 
obtaining an Order in an undue Man- 


ner upon the Statute of 5 Geo. 2. 403 
Where an Order made upon the Sta- 


tute of 5 Geo. 2. ſhall be ſaid to be 


obtained by Contrivance, 7014. 
It is not ſufficient to be ſworn by the 
Affidavit, that the Party making it 
was informed, and believes that the 
Defendants withdrew themſelves in 


8 order 


Deed, declaring that a Perſon would 
not confirm Marriage-Articles which 
he had entered into, how far that Ar- 
gument ſhall not be concluſive toſhew 


withdraw himſelf to avoid being ſer- 
ved with the Proceſs of the Court. 402 
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order to avoid being ſerved with the 
Proceſs of this Court. But it muſt 
be ſet forth by whom the Party re- 
ceived ſuch Information. Page 403 


Confirmation. 


Where a Perſon (hall be ſaid to con- 


firm what another has done. 166 


Conſideration. 
Where a Court of Equity will direct an 
Inquiry to be made into the Quantum 


of the Conſideration of a Deed. 205 
Where a Court of Equity will direct 
that the Quantum of the Confidera- | 
tion of a Deed ſhall be inquired into, 
by Reaſon. that the Securities which 
are faid to have made up that Con- 
ſideration were accumulated one up- 
en noche 
When the Conſideration of one Secu- 
rity appears to be made up of Inte- 


reſt which was accumulated before 


it became due, that ſhall be an Ar- 


gument that the Conſideration-Mo- 


ney of former Securities was made 
up in the ſame Manner. 

Where Intereſt- Money, which made up 
Part of the Conſideration of the 
| Deed, was accumulated before it be- 
came due, that has been an Ingre- 


dient for directing an Inquiry for the 


Conſideration of the Deed. 20 
Where the legal Eſtate ſball paſs by a 
x Deed, notwithſtanding an Obje&tion 
that there wanted a ſufficient Conſi- 
deration. 386 
What ſhall not be ſaid to be Part of 
the Conſideration for the Giving of 
a Bond, 481 


Contempt. 


| ; When a Perſon is committed for a 

Contempt, how far he ought to be 

kept a cloſe Priſoner, 374 
I 


| What Words ſhall be conſtrued to 


z#bid. 


2061 


. — = — 


How far a Perſon muſt be concerned 
in the contriving a Marriage with 
a Ward of the Court of Chancery, 
in order to incur a Contempt on 
that Account. Page 407 


Contingency, 


Conſtruction of ſuch Clauſes in a Will, 
limiting contingent Intereſt. 56 


have a double Contingency. 60 
What ſhall be ſaid to be a contingent 
Remainder. 157 
Where there ſhall be ſaid to be two 
contingent Remainders, either of 
which may happen upon a certain 
Event. 158 
Where a contingent Remainder ſhal! 
not take Place by Reaſon of the Par- 
ty's Dying before the Contingencys 
falling. =: 204d; 
Where a Legacy charg'd upon Land 
depends upon two Contingencies, 
and one of them does not happen, 
but the other does, the Legacy ſhall 
be raiſed. > 269 


Contrack. 


Where a Perſon cannot be intitled to 
compel the Performance of a Con- 


tract by *. in the Place of 
another. 244 


What ſhall be ſaid to be a hard and 
unreaſonable Contract, 341 

When an unreaſonable Contract is en- 
tered into, where a Court of Equity 
ought in ſome Way or other to in- 

terfere. ibid. 


Contrivance. 
Where there ſhall be ſaid to be a Con- 


trivance in two Perſons to keep the 


Poſſeſſion of the Eſtate. 358 
Con- 


i 
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Conveyance. 


Where the Intention of a Will is, that 
the Court ſhould ſettle the 10 Ho far the Charters granted to Cor- 


ance. Page 62 
How far a Court of Equity is to tat. e 


Notice of the known Method of: 


Conveyancing, 83 
When it is left to a Court of Equity to 
ſettle the Conveyance, what Sort of 
Conveyance they will direct. 761d. 
Where detective Conveyance made good 
in Favour of younger Children, tho' 


in ſome Meaſure otherways provided 
for. | 10 


Where a Purchaſer ſhall be ſaid to have 


Notice of a Will by reaſon of a Per- 
ſon's joining in the Conveyance, 
which otherwiſe would not be ne- 
ceſſary. 236 
Where a defective Conveyance ſhall 


ö 


not be aided in a Court of Equity, 


by reaſon that it is a hard and unrea- 
ſonable Contract. 341 
Where a Decree may be made againſt a 
Wife and Children, to compel them 
to join in a Conveyance, though 
they were no Parties to the Contra 


373 


Copphold. 


Truſt of a Copyhold Eſtate. 12 
Where parol Evidence ſhall be allowed 


to ſupply the Defect in a Surrender 


in a Copyhold Eſtate, notwithſtand- 

ing the Statute of Frauds and Per- 
juries. 

Cozpozation. 

Were a Corporation ſhall be charg'd 


which they are made Truſtees of. 
36 


with Intereſt for a Sum of Money 


| 


217 | 


Where a Corporation are made Truſ- 
tces of a Sum of Money, what Al- 
lowances they ſhall be intitled to. 

Page 36 


1 


AL 


porations in the Reign of King James 
the Second are of no Force. 149 
How far a Town-Clerk ſhall be affect- 
ed with Notice of Ads done by the 
Corporation. 152 


Coſts. 


Where 4 Mortgagee {hall not be de- 


creed to pay Colts, 33 
Where a Mortgagee ſhall not be al- 

low'd his Coſts. ibid. 
Where a Perſon ſhall take out a Sub- 

pena ior 5 J. Coſts. 85 


Where the Party is intitled to Coſts to 
be tax'd. 224 


Where a Defendant thx 111 not have Coſts 
by reaſon that he might have de- 
murr'd to the Bill. 250 

Where a Perſon is to apply for Coſts 
by way of Petition. 256 

When a Decree directs, that if a De- 
fendant gives farther Trouble the 
Plaintiff ſhall be at Liberty to apply 
for his Coſts, where the Plaintiff 
ſhall be intitled to apply for them. 


ibid. 


| Where = Court will inſert a Clauſe 
Where a Perſon ſhall be intitled to the 


in a Decree, that in caſe the Defen- 
dant gives the Plaintiff any farther 
Trouble, the Plaintiff ſhall be at Li- 
berty to apply tor his Coſts. 257 
The Conſtruction of ſuch Clauſe has 
been, not that the Defendant ſhould 
be reſtrain'd from appealing, but 
that he ſhould not give the Plaintiff 
any other Sort of Trouble in Oppo- 
ſition to the Decree. ibid. 
When a Solicitor's Bill of Coſts is tax- 
ed, he may take out an Attachment 


7 them, without firſt of all taking 


out a Subpana for his Coſts. 266 
A So- 


When a Perſon has three or four 


| 
| 


Where a Defendant ſhall pay Coſts for 


3 
How far a Perſon ſhall > Ca for 
bringing a Bill for a Sum of Money, \ 


A able of the Wipe Matters. 


A' \ Solicitor muſt ſerve his Client with 
the Order for taxing his Bill of 
Coſts, and with the Maſter's Re- 
port whereby ſuch Coſts are aſſert- 
ed, before he can take out an At- 
tachment for them. Page 266 

When a Truſtee of a Policy of Aſſu- 
rance has Coſts decreed againſt him, 

he ſhall be allow'd to deduct out of 
theſe Coſts the Money he had ad- 


vanced by way of Premium upon | 
the Policy, and the other Charges g 


that he was at in obtaining it. 322 


Times obtained Leave to amend his 
Bill on Payment of 205. Coſts, and 
under thoſe Orders makes new In- 
groſsments, and afterwards Ml 
for farther Leave to amend, where 
the Court will direct that he ſhall 
pay Colts, to be taxed by the Ma- 


ſter. 4331 


On a Bill brought to prove a Will per 
Teftes, and to perpetuate Teſtimony, 
where the Defendant ſhall be allow- 
ed his Coſts. : ibid. 


On a Bill brought to prove a Will per | 


Teſtes, and to perpetuate Teſtimony 
of his Witneſſes, the Defendant has 
no other Remedy to have his Coſts, 
than by moving, for them. 334 


endeavouring to get the Plaintiff to 
come to an Agreement vith him to 
take a very N Sum of Money in 


Satisfaction of the Whole that was 


due to bim. 352 
Where a Defendant ſhall pay Coſts for 
endeavouring to conceal Part of a 
perſonal Eſtate. ibid. 
Where a Truſtee and another ſhall be 
decreed to pay the Coſts of a Suit, 
chiefly for endeavouring to keep 


the actual Poſſeſſion of an Eſtate. 


58 


when he muſt have known that he 
had no Right to it. Page 367 
Though an Adminiſtrator ought to 
have Coſts given him to the Time of 
the Decree for the Account, in what 
Caſes the ſubſequent Coſts ought 8 
be reſerv'd. 390 
Where a Perſon ſhall be allow'd to de- 
duct a Sum of Money for Coſts that 
were incurr'd againſt him in this 
Court, out of Damages and Coſts 
Which he had recovered againſt the 
other at Law. 428 
On a Bill that is brought to eſtabliſh a 
Cuſtom, where the Defendant ſhall 
pay the Coſts. 437 
How far on a Bill that is brought. to 
perpetuate Teſtimony the Defen- 
dant ſhall be intitled to his Coſts. 

5 BOW. 

On a Bill that is brought to reſtrain 
Multiplicity of Actions, where the 
Defendant ſhall pay the Coſts. 438 
How far on a Bill to eſtabliſh a Cuſ- 
tom the Defendant ſhall be intitled 


Equity, though the Iſſue relating 
to the Cuſtom is found againſt him, 


ibid. 


Covenant. 


The Remedy upon thoſe Covenants in 
Leaſes, whereby the Leſſee agrees to 
do Things which were never in his 
Power to do. 5 $93 
Where the Court will not decree a ſpe- 
. cifick Execution of a Covenant in a 
Church Leaſe. 194 
Though the Party has only an equita- 
ble Title to an Eſtate, yet the Court 
will decree againſt him a ſpecifick 
Performance of Covenants equally, 
as if he had a legal Title to the 
1 — | WEN 7.5 
Where-ever it is impoſlible for the 


1 


Party to perform his Covenant the 
Court 


to Coſts incurr'd in the Court of 
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Court ll not decree a ſpecifick 
Performance of it It. Page 181 


Where a Partner ſhall not be ſaid to 


give a new Credit to another Perſon, 
and by that Means to relinquiſh his 
Remedy * the Partnerſhip E- 
"ne 5 9 


Creditoz. 


How far a Creditor to the Eſtate 1 a 
Teſtator ſhall be allow'd to bring his 
Bill againſt a Debtor to that E- 
ſtate, making the Executor Defen- 
dant. 32 
Where Ga cannot come upon 
Purchaſers for a Satisfaction of their 
Debts. 81 
How far younger Children ſhall be con- 
| fider'd as Creditors, even for Porti- 
ons given them by their Father's 
Will. 88 

How far a Creditor by Simple Contract 
ſhall be allowed to ſtand 1n the Place 


of the Specialty Creditors, as far as| 


thoſe Creditors exhauſt the perſonal 
Aſſets. 04. 
Where an Executor ſells Part of the 
perſonal Eſtate of his Teſtator, and 


converts the Money into Stock, how | 


far the Creditors of the Teſtator may 
be allow'd to follow the Stock into 
which the Money was ſo converted. 


$991. 


Croſs Bill. 


Where the Court will decree Poſſeſſion | 
to be deliver'd to a Defendant, not- 


| withſtanding he has not brought a 
Croſs Bill for that Purpole. 73 
When a Bill is brought to prove a Will 


per Teftes, and to perpetuate Teſti- 


mony, where the Defendant ſhall 


be allow 'd his Coſts, notwithſtanding f 
he has W a Croſs Bill. lg. 


334 


Cruelty. 


What ſhall be ſaid to be an Act of 
Cruelty. 357 


Cuſtom, 


What Perſons only can bring a Bill to 
_ eſtabliſh a Cuſtom. 251 
A Perſon incloſes Land in a Town un- 
der a Cuſtom for that Purpoſe, ano-- 
ther brings an Action againſt him, in 
order to try that Right. A Bill is there-- 
upon brought in order to eſtabliſh the 
Cuſtom. An Iſſue is directed in that 
Cauſe to try the Cuſtom, and found 
againſt the Defendant, yet the Plain- 
tiff ſhall not have the Coſts which 
were incurr'd in the Court of Equi- 
Several Perſons dels Land * 
Cuſtom for that Purpoſe, another 
brings eight Actions againſt them on 
that Account. A Bill is thereupon 
brought to eſtabliſh the Cuſtom, and to 
ſtay the Proceedings in thoſe Actions. 
An Iſſue is directed in that Cauſe to 
try the Cuſtom, and a Verdict found 
in Favour of it; the Defendant ſhall 
pay the Coſts in Equity as well as at 
Law. ibid. 


Debt. 


HERE a Purchaſer ſhall be 
_ oblig'd to ſee, that the Money 
be rightly applied, when the Lands 
which he purchaſed are charg'd with 
the Payment of Debts. 81 


6 4 Where 


 # 75 ah T the Principal Matters. 


Where Tate Debts thall be charg d by a Will 
on the feal Eſtate. 


and not a Debt. 436 


Debt of Nature. 


Where the Circumſtance of there being 
a2 Debt of Nature is only a corrobo- 
rative Reaſon, and not the primary 


one, 273 
Decree, 

Where 4 Decree in a former Cauſe may 

be pleaded in Bar. 77 


Where Liberty ſhall be given to reſort 


to the Court as there ſhall be Occa- 


„„ 136 
Where a Decree ſhall be made to held 


and enjoy by reaſon of Buildings | 


being made upon the Premiſſes. 


450 
How far an Award confirmed by a De- | 
cree ſhall not be binding. 501 

Deduttion. 


Where a Perſon ſhall be allow'd to . 
duct a Sum of Money for Coſts, that 
were incurr'd againſt him in this 


Court, out of Damages and Coſts 
which he had recover'd againſt the 
other at Law. 59 


Out of what Sum of Money another | 


Sum ſhall be order'd to be deducted. 
5 8 | 474 


Where an 13 in a Deed 
ſhall not avoid it. 


19 
How far the Habendum of a Deed ſhall 
.explain the Premiſſes of it. 47 


What Words in a Deed give a Fee- 


Simple, what only a Fee-Tail, with 
a Remainder in Fee. 4.8 
e 4 


18 Pare 89 
Whit ſhall be ſaid to be a Legacy, | 


tA 


Where defective Conveyance aided in 
caſe of a Wife unprovided for. Page 


10 
Where Relief given in caſe of defective 


Conveyances. 161d. 


| Where the Court will direct an Inquiry 


to be made into the Quantum of 
the Confideration of a Deed. 20 5 
Though the Pefendant does not offer 
by his Anſwer to produce a Deed, 
the Court will order him to leave it 
with his Clerk in Court to be in- 
ſpected by the other Side, where- 
ever there is a Suſpicion of its being 
forged. 280 
Where two Deeds ſhall be ſaid to be 
made upon the ſame Occaſion, tho 
one of them bears a different Date 
from the other. 471 
Where a Deed is ſet aſide in Equity by 
reaſon of its being obtain'd whilſt 
the Party was in Priſon, 477 
Where a Deed is ſet aſide by reaſon of 
the Party” s being impoſed upon. . I 


Dela ult. 


| Where one Perſon ſhall only be liable 


in Default of another. 304 


” 


Where a Perſon who is added a Defen- 
dant ſhall be allow'd to examine 
ſuch new Witneſs as he ſhall think 
fit. 361 
Where it is neceſſary to make one Per- 

ſon a Defendant to a Bill by reaſon 
that another Perſon is intitled to have 

his Aſſiſtance. _. bid. 


Where one Perſon, who is added a De- 


| tendant, ſhall be intitled to Re-exa- 
mine the Witneſſes that were exa- 
mined before he was made a Defen- 
dant. 20 | 


"Deatirrer, 


A Table of the Pri. neipah Matters. 


1 eee 
Where a Defendant ſhall. not have Coſts 
; by 


murr'd to the Bill. Page 250 


Depolitlons. 


Where Dee cannot be read, if 
the Replication be taken off the File, 
and the Bill amended by adding Par- 
ties. 223 

A Bill brought to perpetuate Teſtimo- 
ny, and to prove a Will, is ſuch a 

Suit, wherein the Proceedings under 
it, when they are rightly carried on, 
muſt affect thoſe who claim as Pur- 
_ Chaſers from one of the Parties after 
the Filing of the Bill. 


Diſcovery. 


Where a 'Tenant by Elegit may bring 
a Bill of Diſcovery, or no. 41 
By the ancient Courſe of the Court a 
Perſon was allowed to bring his Ac- 
tion at Law againſt the Reprenſen- 
tatives of the Deceaſed, and at the 
fame Time to bring his Bill here in 
998 to have a Diſcovery of Aſſets. 


278 


Bill of Diſcovery. 


When a Bill of Diſcovery is diſmiſſed | 


with Coſts, by reaſon of its praying 


nothing but a Diſcovery, how far | 


the Plaintiff ſhall not be allowed to 
deduct thoſe Coſts out of Coſts at 
Law which he has recovered againſt 
= Defendant, 429 


- Diſiitton of Bill. 


W there is a Plea put in to a 
= ous there is an Anſwer 


| 


reaſon that he might have de- 


454 


| 


—— 


likewiſe, the Bill cannot be diſmiſſed 

for want of Proſecution till the Plea 

is ar Page 280 
Where the Gurt 2 cannot direct that a 
Bill ſhall be diſmiſſed as againſt ſome 
of the Defendants, for want of their 
Anſwers being replied to, and that 
the Cauſe ſhall EY againſt others. 


36 


Dilpenſation. 
| Who alone can cp with FM Ca- 


nons, 419 
Diſtintion, 
What ſhall be faid to be too light a 


Difference between two Caſes to 
found a Diſtinction upon. . 


Diſtribution, 


A poſthumous Child ſhall be intitled 
within the Statute of 1 Fac. 2. 17. 
to a Share in a Brother's or Siſter's 
perſonal Eſtate equally, as if ſuch 
Child had been born in the Life of 
the Brother or Siſter. . x2 
A poſthumous Child ſhall claim the 
Benefit of a Share in .the perſonal 
Eſtate of a Father equally with ano- 
ther Child. 273 
Thoſe of the half Blood are capable 
of taking Succeſſions ab inteſtato 
within the Statute of Ch. 2. equally 
with the whole Blood. 27. | 
In the Caſe of Wallis and Hodſon, 
Jan. 24. 1740. Lord Chancellor 
{aid, that he never knew that it was 
Wa on the Statute of Jac. 2. 
that Brothers and Siſters of the half 
Blood are capable of taking. ibid. 
The moſt material Clauſes in the Sta- 
tate of Ch. 2. are relative to-the Ec- 
cleſiaſtical Law, and the Courſe of 
Proceed- 
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The Statute of Ch. 2. 1s to be conſtrued 
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Feeds 


in che Eccleſiaſtical 
Courts. | 


a Power of compelling a Diſtributi- 

on of Inteſtates Eſtates, gave Riſe to 
the Statute of Ch. 2. ibid. 

The Intention of the Statute of Ch. 2. 
was to make the Exerciſe of that Ju- 
riſdiction legal, concerning Diſtribu- 


tions, which before that Time was 


| condemned i in the Temporal Courts. 
ibid. 


according to the Rules of the Canon 


and Civil Law, and not according to 


the Rules of the Common Law. 276 
That Part of the Statute of Jac. 2. 
which relates to the Diſtribution of 
Inteſtates Eſtates, muſt be conſtrued 
according to the Civil and Canon 
Law. ibid. 


The Statute of Fac. 2. is to be con- 


ſtrued in the ſame Manner as if the 


Statute of Ch. 2. was re- enacted 1 in it. 
1bid. 


Where Grand-Children ſhall take per 


ſtirpes, and not per capita. 444 
How far in collateral Succeſſions the 


Parties ſhall take per capita, and not | 


— ſtirpes. 445 


Eccleſiaſtical Court. 


HERE a Defendant ſhall not 

N be committed for Proceeding 
in the Eccleſiaſtical Court contrary 
to the W 28 


i Eleition, 


When a Creditor ſues an Executor at 
Law, and at the ſame Time files his 


j 
Page 275 | 
The Conteſts between the Temporal | 
and Eccleſiaſtical Courts, in relation 
id to the Eccleſiaſtical Courts exerting | 


Bill againſt him in Equity, CR 
will not require him to make his E- 
leftion in which of the Courts he 
will proceed, in caſe the Executor; 
is attempting to prefer other Cre- 
ditors before him by confeſſing Judg- 
ment to them. Page 278 
Where a Perſon ſhall have a Power 
to make an Election whether ano- 
ther ſhall have Land or Money. 393 
Where the Perſon who made the Elec- 
tion ſhall have that Thing which he 
elected che other ſhould not have. 
Where a perſon ſhall be ſaid to jor: 
duly made an Election, that another 
ſhall have Money, and not Land. 
6. 

Where a Perſon may make an LM 
by Will, that another ſhall have a 
Sum of Move and not Land. 397 


Where a Tenant by Elgir 3 bring 
his Ejectment. 41 
Where a Tenant by Elegit may bring 
a Bill of Diſcovery. 161d. 
Where a Tenant by Elegit is not in- 
titled to bring a Bill for a Diſcovery 
of Incumbrances. . 
Where a Perſon ſuing out an Elegit \ is 
not intitled to come into Equity for 
a Diſcovery of the Goods of the De- 
fendant, ſecreted after the Delivery 


7 of the Writ to the Sheriff, 42 
Where a new Writ of Elegit ſhall not 
i granted. PS ibid. 

Equity. 


Where a Party may proceed in Equity 
for an Account of Goods, though 
he might at Law maintain an Action 
of Trover for them. 39 

Where a Bill will not lie in Equity to 


| diſcover the Concealment of Goods, 
when 


—— — 


A Table of the Privapal — 5 


- 


when dhe Concealment was to 
Page 39 


 Eftablih, 


What Perſons only can bring a Bill to 
eſtabliſh a Cuſtom. 251 


N Eftate, 


Where by the Word Eſtate a TeRtator 
| ſhall be conſtrued to intend to give 
the Intereſt that he has in the Land, 
and not barely the Land itſelf, 14 

Where the Word Eftate will convey 
only perſonal Eſtates, by reaſon that 
it is coupled with the Words Goods 
and ureel, 


Event. 


How far 4 ſubſeguem Event ſhall de- 


termine, whether a Limitation ſhall 


te good or bad, | 59 
EO Evidence. oy 
Where varol Evidence may be allow 4 


of the waving the Benefit of a Mort- 
WES >. 93 
Where a Book of Account being read 
as Evidence by one Side, by way of 
Charge, may be read as Evidence 
by the other Side, by way of Diſ- 
charge. 128 
TRE far Entries in a Treaſurer's Books 
ſhall not be allowed to be Evidence 
en the Partners whoſe Treaſurer 


Fed is. 


ANF 
£10177 


Ye Exchequer. - 


Where 1 only Remedy is to apply tel: 
_ the Court of Exchequer in Relation | 


00 the N New Churches. 380 


394] 


pre- 
vent their being taken in Execution. 


0 


| 


| 


417] 


| 


dr. 
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ee 


Exteptions. * 


After the ordinary Time dagen Gf 
_ filing Exceptions, where the Court 


received notwithſtanding. Page 53 


cluded in an Exception. # "Wot 


Executoz, 


How far a Creditor to the Eſtate = a 
Teſtator ſhall be allow'd to bring his 
Bill againft a Debtor to that Eſtate, 

making the. Executor Defendant. 

Where an Executor ſhall be a Truftee 
of the Reſiduum by reaſon of his 
having a Legacy given him. 65 


Where an Executor ſhall be a Truſtee 


of the Surplus for the Benefit of the 
mer e Kin i hid. 


Where an Executor ſhall be oblignd to 
carry on the Partnerſhip for the Be- 
nefit of an Infant Legatee, who will 
be intitled when he comes of Age. 


77 


Where theie ſhall be no DittinaSn 


made between one Chattel Intereſt 
and another. 5 78 


Where a verfonal Eftate 3 in the Hands 


of an Executor ſhall be cloathed 


with ſuch a particular 'Truſt, that a 
Purchaſer of it ſhall be oblig'd to ſee, 
that the Money be rightly applied by 
the Executor. 
When a Creditor ſues an Executor an 
 Law,-and at the fame Time files his 
Bill againſt him in Equity, Equity 
will not require him to. make his 
Election in which of the Courts he 
will proceed, in caſe the Executor 
is attempting to prefer other Cre- 
ditors before him by / confeſſing Judg- 


ments to them. 278 


Where 


Rs ED 


will give Liberty that they ſhall be 
What Things {hall be taken to be in- 
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A Table of the Principal Matters. 


Where the Courts of Law will not give 


an Executor Time to plead, un- 
leſs he agrees not to confeſs Judg- 


ments to other Creditors in the mean 
Time. x; e 
Where an Executor may honeſtly con- 


fels Judgments to other Creditors. 
ibid. 


Where the Court will not make an 


Order, that a Receiver ſhall be ap- 


— pointed of a Teſtator's perſonal E- 


ſtate, by Reaſon that the Will is li- 
tigated, and that the Executor is not 
of ſufficient Ability. 3331 
Where the Court will not make an 
Order upon an Executor, that he 
ſhall bring into Court ak of the 
Securities which the Teſtator's per- 
ſonal Eſtate was out upon. ibid. 
When an Executor ſells Part of the 


perſonal Eſtate of the Teſtator, and | 


converts the Money into Stock, 
how far the Creditors of the Teſta- 
tor may be allowed to follow the 


Stock into which the Money was 


converted. 422 
When an Executor has a Legacy given 
him, where he ſhall abate in Pro- 


portion m_ the other Legatees. 434 


Erecutoꝛy. 5 
Where a Clauſe in a Will ſhall be ſaid I 
to be only executory. 62 

Execution. 


Where a Bill will not lie in Equity to 


diſcover the Concealment of Goods, 
when the Concealment was to pre- 
vent their being taken in Execution. 


: LITRES — 391 
In what Reſpects it may be ſaid, that 
the Goods are bound from the Deli- | 


1 7 i 


Expoſition of Wlo2ds. 


How far Words of Reference muſt. be 
conſtrued in the ſame Manner, as if 
ne Words referred to were repeated. | 

Page 60 

How far Words ſhall be conſtrued: /e- 
cundum ſubjetam materiam. 318 

The Conſtruction of the Word Mans. 

= 24,2608 

How far a precedent Clauſe, 1 is 
general, may be explain d by a ſub- 
ſequent Clauſe that is en 491 


 Ertinguiſhment. 


Where a Charge upon Land ſhall, not 
be extinguiſhed by its coming to the 
ſame Perſon that is intitled to the 
Land, by Reaſon that the Party has 
not the {ame Intereſt in the Land as 
he had in the Charge upon it; when 
he has not the ſame Intereſt in both, 
there ſhall be no Extipguiſhment up- 
on this Account. 1 RY 
Where a Charge upon Land ſhall be ex- 
tinguiſhed by its coming to the ſame 
Perſon as was 5 intitled to. the Land. 
5 HO | 


OW far the wing, a Partners: or 

not, is a Matter of Fact, which 

he that is a Partner cannot but 
know. 347 
How far the Queſtion, whether the 
ſecond Bock is the fame Book with 
the former, is a Matter of Fact. 369 
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Father. 


Suppoſe a Father was Tenant for Life 
with a Remainder to his Son in 
Tail, the Father procures the 8on 
to join with him in ſuffering a Re- 
covery. If the Son was under Cir- 
cumſtances of Diſtreſs of this Sort 
at the Time he ſuffered this Reco- 
very, the Court would ſet the Re- 
ads aſide. Page 433 


44 
q 


F ition, 


Where a Perſon telling another that he 
had confirmed his Marriage-Articles, 
- hall not be taken to be a en 


297 


Fi ine. 


A med! is made and a Covenant there- 
in inſerted to levy a Fine the Eaſter 
Term following, in order for the 
5 Strengthning that Deed; the Fine is 
not levied in that Term, but is le- 
vied the Trinity Term after. TwWo 
10 Vears after another Deed is made, 
and a Covenant therein inſerted, 
that the Fine ſhall be and. enure to 
the Uſes of the ſecond Deed. Lord 


A Chancetlor inclined to think that | 


the Fine ſhould enure to the Uſes of 


the ſecond Deed, and not to the | 
Uſes of the Firſt. 188 


Huta, and Wife join in a Fine, and 
8 Wife alone declares the Uſes of 
Lord Chancellor inclined to 
AION that arch anten of Uſes || 
were good. ö 


If. * be 8 by a Wife without | 


her Husband, her ee alone 
of. the Uſes. will not be good. ibid. 
If Husband and Wife join in a Fine, 


and declar e the Uk of it contrary, 
1 — to 8 other, neither of thoſe. 


Declarations of Uſes Ha = 


If the Thicbend 1 750 4 . Uf Ude 


of a Fine levied by himſelf and his 
Wife, and there be no other Decla- 


8 of Uſes, ſuch Declaration of 


Uſes ſhould be good. Ibid. 


Fo oꝛeign Parts. 


A Bill may be brou ht in the 
Court of Chancery of Jamaica, to 
perpetuate the Teſtimony of Wit- 


neſſes, notwithſtanding a Bill was 


br ought for that Purpoſe before in 
England. 270 
Where an Injundtion ſhall be conti- 
nued till the Hearing, before the 
Anſwers of ſome of the Defendants 
come in, by Reaſon that they live 


1 beyond Sea. 354 


Fraud. 


How Gin the Concealing a Matter ſhall 
be Evidence of an Impoſition. 4 
Where a Clauſe in a Deed ſhall be 
ſaid to be Fraud apparent, being a- 
gainſt the Rights of Marriage. 137 


Where parol Evidence ſhall be read in 


Caſe of a Fraud. 8 | 217 
What Matters are proper to be inqui- 


red into in a Bill relating to a Fraud. 


262 
Freehold. 
Where a Mortgage ſhall paſs by the 
Word Freehald. 49 I 
Guardian. 


Here a, Court of Chancery. . 


a Right to diſpoſe of a Guar- 


dianſhip. 140 
| Whom 
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Whom a Court of Chancery will ap- 
point to be Guardian. Page 140 


» 
» 20a 


Heir. 
WW: a young Heir has ho Sub- 
| ſiſtence but from his Fa- 
ther, and the Court finds, that 
on that Account Advantages have 
been taken of the Difficulty the 
young Heir lay under, in moſt of 
thoſe. Inſtances they have relieved. 
16 
How far a young Heir 8 beit intitled 
to a Reverſion is no Reaſon why 
the Security which he has entered 
into ſhould not be relieved 1 

1bi 


What Evidence of actual Fraud made 


upon a young Heir. ibid. 
What is the true Ground upon which 
: the Court relieves in ſetting aſide a 
Deed made by a young Heir. 48.1 
Where Agreement entered into by a 
| young Heir ſhall be relieved againſt. 
75510. 


bigbway. 


How far the Commiſſioners relating to | 


the Turnpikes have the ſole Powir 
to determine _ Diſputes concerning 


them. 379 


Sums of Money which a Child re- 

ceives of his Father, who is a 

Freeman of London, by Way of 

Maintenance, fhall not be brought 

into Hotchpot. 433 
1 


16914 


Upon what Ground it is, 
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Husband, 
that the 
Court relieves where a clandeftine 
Contract is made, in order to de- 
feat an open Marriage Agreement. 
Page 6 
Where a Legac) ſhall be ſaid to be gi- 
ven to the Fool in his own 
Right, and not W in the * 
of his Wife. 66 
Where a Husband ſhall be ſaid to take 
in his own Right, where only in 
the Right of his Wife. ibid. 
How far a Husband ſhall not have a 
Power of making a voluntary Aſ- 
ſignment of Choſes en Action belong- 
ing to his Wife. 67 
Where a defective Conveyance aided in 
Caſe of a Wife ö for. 107 


x 


Where a Wife 1 to be unprovided 
for. id. 
Where a Clauſe i in a Deed made in Fa- 
vour of a Wife ſhall be fet aſide as 
fraudulent upon the Husband. And 
where there 'is a Clauſe in a Deed 
giving a Wife Liberty to liye ſepa- 
rately from her Husband, and agree- 
ing that no Action ſhall be brought 
upon any Account againſt the Per- 
ſon with whom ſhe ſhall cohabit, 
ſuch Deed ſhall be ſet aſide as frau- 
dulent. 11 37 : 


Wife alone will be good on a Fine ” 

| levied by Husband and Wife. 
Where a Husband muſt hike” rh 
Wife and Children Defendants to his 
Bill. 1 * 2211 372 
Where a Decies may be made a unſt 
a Wife and Children; /- 15 


Ai a a Comveytn 


241.9 
2 At 


1822 
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chem te join 
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they were no Parties to the Con- 
tract. Page 373 
The expreſs Words of this Canon re- 
quire, that no Clergymen ſhall mar- 
ry any Perſons, but in the Pariſh- 
Church where one of thoſe Perſons 
duhells. 408 
Where a Clauſe in a Deed ſhall be Jaid 
to be Fraud apparent, being againſt 
the Rights of Marriage. 136 


Where an Injunction ſhall be granted 


reſtraining a Wife and her Truſtees 
from proceeding at Law againſt her 
Husband on an Agreement for ſepa- 
rate Maintenance, ibid. 


Elopement. 
What will be a Foundation for a Wife's 
eloping from her Husband. ibid. 
The Conſequence of a Wite refuling 


j 


1 — — — — — 4 


1 Impulonment. 


F 7 HEN a Perſon is committed 
for a Contempt of the Court, 

it is the Duty of the Gaoler to keep 
him a cloſe Priſoner. 374 


When the Court commits a Man for 
Contempt, they will not direct that 
he ſhall be kept a cloſe Priſoner till 
the Gaoler has been in Default in 

letting him have the Benefit of the | 
ibid. 


Rules. 
Where a Deed ſhall. be ſet aſide in E- 
quity by Reaſon of its being obtain- 


to live with her Husband. ibid. | 


whild, the Party was in Priſon. | 
P $7 4 I | 


ncipal Matters 


Infant. 


How far the Court relieves againſt 
Contracts, which Infants enter into, 
to, on the Account of the Publick. 


5 Page 3 
How far a Note may be ſet 


Equity, which is given by a Perſon 
after he comes of Age, for Monies 
which he had during his Infancy. 4 
Where Infants ſhall not be allowed to 
£0 beyond Sea, without giving Se- 
curity for their Returning. 143 


| Where a Recognizance ſhall be entred 


into, that an Infant ſhall not marry 
without Leave of the Court. 144 
An Infant  ventre ſa mere is capable 
of taking by Deed or Will. 274 
An Infant in ventre ſa mere is capable 
of taking within the Statute of 


Fac. 2, equally with other Per- 
ſons E ibid. 
| How far an Infant in ventre ſa mere 


is capable of taking equally with 


An Infant in ventre ſa mere may be 


vouched in a Common Recovery. 
EE Jeon e 
A Bill may be brought, and an In- 
junction may be granted to 
waſte in Behalf of an Infant in 
ventre ſa mere. Ties 2 
By the Civil Law an Infant in ventre 
Ja mere is conſidered as in efſe in 
ſuch Reſpects as are for the Benefit 
of fach Infant, tho' not in thoſe 
which are to his Prejudice, 276 


AQZTnjunttion. 


Where a Defendant ſhall not be com- 
mitted for Proceeding in the Eccle- 


ſiaſtical Court, contrary to an In- 
junction, 44 9 } 
F Where 


aſide in 


V 


A 7 able of: the Principal Matters. 


"oe 1 


Where an inſus ten ſhall not be con- 
ſtrued to extend to the Eccleſiaſtical 


Courts. Page 28 
| Where the Court will not direct, that 


an Injunction ſhould ſtay the Party 
from Proceeding in the Eccleſiaſtical 


Court. 29 


Where an Injunction ſhall be granted | 


to reſtrain a Perſon from commen- 
cing Proceedings at Law, before 
the Commencing ſuch Proceedings. 


another upon the mended one 


would have been irregular ; but as | 


no Injunction was granted upon the | 
original one, 
the amended one was regular enough, 


322]. 
Where an Inj ion {hall be conti- 


nued till is Hearing, upon the 
Plaintiff's Conſenting to deliver Poſ- 


ſeſſion on the Hearing, and to ac-| 


count as the Court ſhould direct. 


tinued till the Hearing, but only till 


Anſwers of ſome of the Defendants | 


come in, when they live in Ireland. | 


354 
Where an Injondion ſhall be conti- 


nued till ſome of the Defendants | 


put in their Anſwer, by Reaſon that 
- thoſe Defendants that live in Ireland 


have been ſerv'd with Proceſs, and | 


have not put in their Anſwer, and 
that Bail is given in the Action. 
155 ibid. 
How far there muſt be a very ſtrong 
Equity appearing to intitle the Plain- 


tiff to an Injunction, in Caſe of a 


Bill of Exchange. 353 


— an Injunction ſhall be conti- | 


nued till the Hearing, before the 
Anſwers of ſome of the Defendants 
= GG 


the Granting it upon | 


js 237 
| Where : an „hen en ſhall not be con- 


come in, by Reaſon that they live 
beyond Sea. Page 3 53 
How far it will be an Ingredient for 

continuing an Injunction till the 

Hearing, that the Note in Queſticn 
is a ſtale One bid. 
It is the general Rule of the Con rt, 
that where a plain Equity ſet forth 
by the Bill, is admitted by the An- 
ſwer, but endeavoured to 5 avoid- 


ed by another Fact, the Inj junction 
136 
Where an Injunction had been granted 

upon the original Bill, the Granting 


ſhall always be continued "ll the 
Hearing. 3471372 


Ireland. 
Where an Injunction ſhall "Toma conti= 
nued till fome of the Defendants 
put in their Anſwer, by Reaſon that 
thoſe Defendants that live in Ire- 
land have been ſerved with Proceſs, 


and have not put in their Anſwer, 
and that Bail is 9 in the Action. 


354 
Interett. 
Where a Defendant ſhall be charg'd 


with Intereſt for a Sum of Money F 
longer than to the Time of putting: 
in his Anſwer. 328 
Where Intereſt ſhall be added to the 
Principal Sum. ibid. 
It is indeed true, that where the Party 
_ prays his Satisfaction for 4 Simple 
Contract Debt, meerly out of per- 
ſonal Aſſets, that the Court will of 
Courſe dire the Debt to be paid, 
with Intereſt to be computed from 
one Year after the Death of the Te- 
ſtator. But where a real Eſtate is 
charged with the Payment of Dehts 
as well as the perſonal, his Lordſhip 
ſaid he did not know, that it was 
- abſolutely fixed, that imple: Con- 
tract Debts ſhould carry Intereſt 
from that Time. 2245 220 
Where 


W Table of the Principal Matters. 


Where Simple Cbawact Debts ſhall car- What Act will amount to a Severance | 


ry Intereſt from the Time a Report 
is confirmed. Page 229 


Nr by his Will gives a Bond to an- W 


other, in which a third Perſon was 
-$ecome bound to him, 


the Intereſt incurr'd. 260 
- *Tis very true, that it was not the Rule 
of the Court to charge an Admini- 
ſtrator with Intereſt at all Events; 
on the other Hand it muſt be ad- 
mitted, that there are many Caſes in 


which an Adminiſtrator ſhall be 


charg'd with Intereſt. _ 390 


When a Decree is made againſt an Ad- | | 
miniſtrator, where Intereſt ſhall be 


reſerv' d. ibid. 

Interpleader. 
What ſhall be ſaid to be an interplead- 
ing Bill. 4250 


Where a Bill of Interpleader will not | 


he. ibid. 
How far in an Inter pleading Bill the 


Parties ſhall be obliged to bring the| 
Money into Court. ibid. 
| Where a Lord of the Manor ſhall not 
be oblig'd to bring an Interpleading 


Bill. ibid; 

Invention. 

What ſhall not be ſaid to be an 3 

5 tion. 2 2 
Juventoꝛy. 


The Conſequence of an Exccutor neg- 
"mg" to deliver in an Inventory. 


128 


ot Joint. Tenant, 
Where 88 ſhall 


7 Takers. 390 


there the 
Principal Sum only paſles, and not | 


1 


g⁰ to Survivors 7 


but what did originally veſt in the 


of a Joint Intereſt which Perſons 
have in Stock. Page 423 


hat ſhall not amount to a Severance 


J ſue. 


Where Chancery will not e an Iſ- 
reaſon of the 


ſue to be tried by 
Matters not being doubtful enough. 


100 


Where an Iſſue ſhall os directed to be 


County. 252 


5 
Where the Court will not direct that 
a Fact ſhall be try'd in any Iflve, 


though it was before directed and 
not try d. 48 


3 
Where an Iſſue ſhall not be direfted to 


try whether there was a Partnerſhip 
between two Perſons or not. ibid. 
Where an Iflue ſhall be directed to try 
whether Lands are Part of the Waſte 


Jurlsdickion. 
Where the Intention of a Statute i 18, 
that Diſputes ſhould only be deter- 
mined by the Commiſſioners a 


pointed by them; and not by the or- 
dinary Courts of Juſtice, 379 


J Ury; 


Where a Matter indeed conſiſts of a 
ſingle Fact, or indeed of two or 
three Facts, the Court does take 


that Method to determine them, but 
where the Facts are of an extenſive 
Nature, as Matters of Accounts are, 

or the ke; the Court does not take 
that Method to determine them. 36g 


Leaſe, 


of a Joint Tenancy in Stock, by 
reaſon that it is given with an expreſs 


Clauſe of Survivorſhip. ibid. 


tried by a Middleſex Jury, notwith- 
_ ſtanding the Facts aroſe in a foreign 


or not. 801 
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Leak . 
HERE the Court will not 
eſtabliſh a Leaſe. , Page 148 


The Remedy on thoſe Covenants in 
| Leaſes, whereby the Leſſee agrees to 


do Things which were never in his 


Power to do. 173 
Where a Perſon's Intereſt in an Eſtate 
ſhall only be under a Leaſe, and not 
an Intefeſt in Fee. 175 


The Conſequence of a Quantity of | 


Land not being compriſed i in a Leaſe, | 


| 177 

Where the Intent of a Deed hall be'to 
make a Man's Heirs of his Body | 
. Purchaſers of the remaining Intereſt 
in a Term. | I 99 


Leaſehold. 


Where a Perſon ſhall not be intitled to 
the whole Intereſt in a Leaſehold | 


Eftate. 182 | 
Ledurer. 

What Words extend only to a Lectu- 

Ter. .: 489 | 


At what Tims Lecturers firſt began to 
be eſtabliſhed. 490 
| Legacy. 


When a Legacy is given to be laid out 
in a particular Manner, where the 


| Repreſentative of the Legatee ſhall | 


be intitled to it, though the Legatee 
died befofe it Was laid out in that 
Where a Legacy 
Tranſmiſſible. 
Where a Perſon ſhall be ſaid to die 
. -hefore a Legacy becomes 1 
| 761 


43 
ſhall be ſaid to be 


1 
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Where a Legacy ſhall be ſaid to. "by 
given a Huſband in his own. Right, 
and not merely in the * of his 
Wife. Page v 
Where a Legacy ſhall be ſaid to 

a veſted Intereſt before the Party 
hikes his Age. A 6 
Where a Legacy given by her Father 
ſhalt not be conftrued a Satisfaction 
for a Share, that a Child would be inti- 
tled to in her Mother's Portion. 1 56 
When a Legacy is made chargeable up- 
on the real Eſtate as well as the 
« inal it ſhall carry Intereſt from 
one Year after the Death of the Teſ- 
tor. 229 
When a Legacy is chargeable on the 
perſonal Eſtate, and the real Eſtate 
both, a Reverſion {hall be liable to 
ſatisfy ſuch Legacy. ibid. 
When a Legacy is only chargeablewon 
the real Eſtate, and not on the Per- 
al, Lord Chancellor faid, that 
he thought it a conſiderable Queſtion, 
whether a Reverſionary Eſtate could 
be order'd to be fold to ſatisfy that 
Legacy, and whether the Legacy 
_ ought not only to be raiſed out of 
the growing Profits of the Eſtate. 
ibid. 
frm what Time it ſhall be ſaid to be 
TIN. ibid. 
How far a Legacy which is charged 
upon the real Eſtate ſhall be ſaid to 
be a veſted one, 328 


Where the Time mentioned in the 


Will ſhall not be annexed to the 
Subſtance of a Legacy, but to the 
Payment of it. 329 
When a Legacy ſhall be ſaid to be an 
immediate Gift to another upon the 
Death of the Teſtator, though not 
to be raiſed till a future Day. ibid. 


4.5 |When a Legacy is charg'd upon the real 


Eftate, though the Time mentiohed 
in the Will is annexed to the Pay- 


ment of it, and not to the and 
Su nce 


. _— Sas 1 
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n 


Subſtimce of the Legacy, yet in ge- 
neral ſuch Legacies ſhall not be rai- 
fed where the Legatee dies before 
the Payment of it. 
Where a Legacy charg d upon Land 
depends upon two Contingencies, 
and one of them does not happen, 


but the other does, the Legacy ſhall | 


be raifed. ibid. 
Where the Poſtponing the Time of 
2 3 of a Legacy has been ow- 


to the Circumſtances of the Eſtate | 


; of the Teſtator, that is not ſo ſtrong 


| a Caſe to favour the Legacy's fink- | 
king into the Eſtate as the other is | 


know, but that the Caſes may re 


one ſo far, as even there in ſome | 


Inſtances to allow of a Sinking. 167. 


Though a Legacy is charged upon the 
real Eſtate, and the Legatee dies be- 
fore the Time appointed for the Pay- | 
ment of it, where the Intent of the | 


Teſtator ſhall be ſaid to appear that 


the Legacy ſhall be raiſed notwith- 


 fanang. .--.-. 230 


Though a Legacy is charg'd upon the 


real Eſtate, and the Legatee dies be- 
fore the Time for Payment of it, 
yet where an Argument may be 


drawn from the Circumſtance of the | 


Teſtator's directing, that the Legacy 


ſhall be paid to the Party, his Exe- 


cutors, Adminiſtrators and Aſſigns, 
that the Legacy ſhall be raiſed. not- 
withſtanding. bid. 
When a Legacy is charg'd upon the 
real Eſtate, and the Legatee dies be- 
fore the Time for Payment of it, 


where no Argument can be drawn | 


in Favour of its being raiſed from 
the Circumſtance of its being direct- 
ed to be paid with Intereſt, 331 
When Legacies are charg'd on the real 
Eſtate, and one of the Legatees dics 
before the Time for Payment of it, 


| 


Page 329 | 


| yet the Teſtator's DireQing that the 


Legacies ſhall ſurvive, in caſe that 
either of them dies in his Life-time, 
| ſhall be an Evidence of his Intention 
that the Legacy ſhall be raifed; thc! 
one of the Legatees die after tlie 
Teſtator, and before” the Time for 


Payment of it. Page 331 
Where the Word Legacy will elude 


2 Deviſe of Land. | 393 
What ſhall be ſaid to be a Legacy, and 
not a Debt. 2 436 


EY Cate, 


| Where a Deed hall revoke the legal 


| Intereſt in an Eſtate, as s well as the 
Tr uſt of it. 73 


Where the legal Eſtate ſhall paſs by a 


that then Wanted a officient Conſi- 


Limitation of Actions. 


Where the Truſt of an Eſtate füll be 
barr'd by the Statute of Limitations. 


Lis Pendens, 
A Bill that is not to be brought to 
Hearing is not ſuch a Bill as tan 


to affect a Purchaſer chiming under 
one of the Parties, after the Filing of 
the Bill. | 454 


Lunatlck. 


Where a Truſtee may continue à Fer- 
ſon as a Lunatick under the Cuſtody 


6 


Main- 


Deed; notwi!: hſtanding an Objection, 
deration. 25 6 


449 


properly create a Lis Pendem, fo as 


of another. Ng 335 
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Maintenance. 


UMS of Money which a Child re- 
ceives of his Father, who is a 


Freeman of London, by way of Main- | 


tenance, ſhall not be brought into 
Hotchpot. Page 433 


Manager. 


How far a Number of Managers ſhall | 
| each of them he anſwerable one for | 
425 

| It is uſual for Clergymen to inſert the 


the other. 


 Bandamus. 


Where the proper Remedy is to apply 
to the King's Bench for a Manaa- | 


mus, and not to the Court of Chan- 


cery. 


Marriage. 


The Pendeney of a Bill in the Court 


of Chancery relating to an Infant's 
Eſtate, will ſo far give Notice to all 


the World of the Infant's being a 
Ward of this Court, that the Per- | 


ſons, who are cena 3 in the Mar- 
riage of ſuch Infant without the 
Leave of the Court, will be guilty | 
of a Contempt. 407 


"Tis not barely the having ſome Part | 


in the Tranſaction relating to the 


Marriage, that will make Perſons to | 
of a Contempt of this 


be guilty 
Court, but they muſt be in ſome 
Manner Parties to the Contrivance, 
to ſhew that they are in ſome degree 
criminal. 


"Tis: indeed true, that the Giving a 


Perſon away is not a Thing eſſential | 
to a Marriage, but tis a Cuſtom uſu- 


ally obſerved. 707d. 


4 


379 


* 


The fixty ſecond Canon in 1603 re- 
quires no Clergyman ſhall marry any 
Perſons but in the Pariſh Church 
where one of thoſe Perſons dwells. 

Page 408 

The hundred and third Canon of 160 3 
requires, that before any Licence 
ſhall be granted, two Perſons ſhall 
make Oath, that the expreſs Con- 
{ent of the Parents, or Parent, if one 
be dead, or Guardians or Guartiin 

of the Pines is thereunto had and ob- 
tained ; but according to the Practice 


of making out Licences, nothing of 
this is obſerv'd. 409 


Names of Pariſhes wherein Parties 
are married, even in ſuch Marriage 
Licences wherein the Blanks are fill 
ed u 410 
It is well known that Licences to marry 
with none of the Blanks filled up, 
are often left with Clergymen, and 
they are intruſted to fill up all thoſe 
Blanks as they ſhall ſee convenient. 
tbid. 


ibid. | 


When a Clergyman marries two Per- 
ſons, 
Court, how far he ſhall not be guil- 
ty of a Contempt by altering the Li- 
cence. bid. 
How far an Officer of the Eccleſiaſtical 
Court will not incur a Contempt by 
making out the Licence, under which 
a Ward of the Court is married, with- 
out the Leave of 1 it. 411 


Mater in Chancery, 
Where the Court will ſend it to a Ma- 


ſter to inquire, whether one Book is 
a fair Abridgment of another, or on- 

ly a colourable one. 70 
Where the Court will direct, that the 
Maſter ſhall be attended by two Per- 
ſons of the Profeſſion of the Law, in 


2 9 5 order 


whereof one is a Ward of the 
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15 


onder to aſſiſt him in determining, 
whether one Book is a fair Abridg- 
ment of another, or whether it is 
only a colourable one. Page 370 


When a Queſtion relating to a Mathe- 


matical Matter has been ſent to be 
inquired into by the Maſter, where 
the Court will direct that two Per- 
ſons ſkill'd in Mathematical Matters 
ſhall attend the Maſter in order to 
aſſiſt him in the Inquiry. ibid. 
When a Bill is brought to compel the 


Defendant to complete the Payment 


of his Purchaſe Money for an Eſtate, 
wherein the only Queſtion will be, 
whether the Plaintiff can make a 
good Title, where it will not be ſuf⸗ 


facient to bring the Wife and Chil- 
dren before the Maſter. 372 


Where a Maſter ſhall inquire, what 
an Attorney deſerves for extraordina- 
ry Services done for his Client. 483 

Where the Maſter ſhall inquire what 


one Man deſerves for Services done 


for another. | bid. 


Mine. 


How far the Threatning to dig up Mines 


is a Ground for an Injunction. 497 
Within what Words a Bargain relating 


to a Mine ſhall be included. 501 


Conſtruction of Clauſes whereby Mines 
are excepted. ibid. 


Miſtake. 


Where a Perſon being 1 in his 
Right will make no Difference. 159 
What ſhall be ſaid to be more than a 


Miſtake, 342 | 


Money. 


Where a Sum of Money which a Per- 
ſon has in a Cloſet ſhall not paſs by 


a Will. 259 | 


— 


How far Money in forms Reſpects m may 
be ſaid to have an Ear-Mark. Page 


422 


Moꝛtgage. 


What ſhall be conſidered as an abſo- 


lute Sale, what only as a Mortgage. 


8 


What ſhall not amount to a Releaſe of 
an Equity of Redemption. 32 


What Perſons only ſhall be allow'd to 


bring a Bill to redeem. _ ibid. 


The Difference between a Mortgagee's 


being Plaintiff in a Cauſe and being 


Defendant. _ ibid. 


On what Terms a Redemption ſhall be 


decreed. 


LE 
Where a Mortgagee ſhall not be de- 


creed to pay Coſts. Aid. 
Where a Mortgagee ſhall not be allow- 
ed his Coſts. PDhid. 


Where the legal Eſtate in a Mortgage 
hall go to an Heir, where to an 


Executor. 


1 47 
Where the Truſt of a Mortgage ſhall 


go to an Heir, where to an Execu- 
. ibid. 
What Evidence ſhall be allow'd in caſe 


of a Mortgage, conſiſtent with the 
Statute of Frauds and Perjuries. 92 
What good Evidence of the Mortgage 
being paid off. 93 
Where a Truſt ſhall be ſaid to ariſe by 
Operation of Law for the Benefit of 
the Mortgagor. ibid. 


Where parol Evidence may be allow'd 
of the Waving the Benefit of a 


Mortgage. ibid. 
What ſhall be good Evidence at Law 
that a Mortgage is ſatisfied. ibid. 


How far a parol Gift of a Mortgage- 


Deed will diſcharge the Mortgage, 
| notwithflancing the Statuteof Frauds. 
ibid. 


What 
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Wh; t ſhall be good Evidence in Equity 
12 a Mortgage is ſatisfied. Page 93 


of a Mortgage, by reaſon of his be- 
Ing preſent at the Time a Settlement. 


was made of the Eſtate, and his not | 


ae it. „„ 
here a Mortgagee has concealed his 
Mortgage, notwithſtanding he was 
preſent at the Time the Settlement 
was drawn, and by that means loft 
the Benefit of his Mortgage againſt 
the Perſons on whom the Eſtate wes 
ſettled, where he ſhall have a Decree 


over for his Money againſt the Mort- 


| gagor. 102 
Where a Perſon ſhall not be allowed 


to redeem an Eſtate by reaſon of the | 


Length of Time. 189 
here a Decree of Forecloſure is made, 


and a certain Time given for the : 


Mortgagor to redeem, if he moves 


for a farther Enlargement of the 


Time, where the Court will make 
it Part of their Order, that the 
Time which they give him ſhall be 


remptory. 222 | 


Where Intereſt due upon a Mortgage 
{hall not paſs by a Will. 260 
When a Decrce of Forecloſure is made, 
the Time for redeeming muſt be 


Computed according to Kalendar 


Months, and not according to Lu- 
_ nary ones. | 324 
Upon what Kind of Bill a Perſon will 
be intitled to pray a Decree for Fore- 
cloſing a Mortgage. 
Whe ere a Mortgage ſhall paſs 1 be 
Word Freehold. 
When a Decree is made for a wot? - 
tion, after what Length of Time 


that Decree may be carried into Exe- | 


cution, 462 
hep » a Perſon is intitled to redeem a 
ortgage, upon what Terms that 
Redemption ſhall be decreed. ibid. 

Oe ok 1 | | 


here a Perſon ſhall loſe the Benefit 


When a Decree is made for à Redetnp- 
tion, how far each Party may car rv 


that Decree into Execution. © Pie 
3 462 
How far a Puiſne Mortgage {hall not 


be altow'd to protect himſelf againſt 


another Mortgagee, by purchaſing | um. 


a prior Mortgage, where ore is no 
legal Eſtate in the firſt ny 


Though the Court will allow a Mott- 


gage to be made in this Manner, 
that 51. per Cent. may be reſerved, 
with a Proviſo, that if the Intereſt 
be paid within a certain Time after 
it is due, that the Mortgagee Will 


except al. per Cent. and that ſhall be 


good ; yet if a Mortgage is made in 


this Manner, that 4 J. per Cent. is on- 


ly reſerved for Intereſt, with a Pro- 
viſo, that if the Mortgagor does not 


pay ſuch Intereſt within a certain 


Time after it is due, he ſhall pay an 
Intereſt of 51. per Cent. ſuch Proviſo 
will not be good. 481 


Bultiplicity of Adlons. 


On a Bill that is brought to reſtrain 
Multiplicity of Actions, where the 
Len hall pay tlic Colts. 138 


Motite. 


HERE Perſons ſhall be pre- 
ſumed to have Notice of Pur- 
"chaſes beitig made. „82 
Where a Perſon ſhall not be affected 
with a Notice of another 8 T itle 
which his Attorney had. 71 
Where a Perſon letting . 


and build upon an Eſtate, W Bout 


giving him Notice of an Incumbfance 


| which 
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Which he has upon it, ſhall be a 
Reaſon. that a Court ot Equity will 


not aſſiſt him in ſetting up the In- 
cumbrance. Page 221 


Where a Purchaſer ſhall be ſaid to have 
Notice of a Will, by Reaſon of Per- 
| ſons joining in the Conveyance, 

which otherwiſe would not have 
been neceſſary. „ 


Where a Purchaſer ſhall protect him- | 


ſelf, by reaſon that the Perſon of 
whom he purchaſed had no Notice 
of a prior Title, though he himſelf 


had at the Time of his Purchaſe. | 


359] 
Where a Perſon ſhall be affected by the 


Notice of him whom he 3 — 


under, by reaſon of the Smallneſs of 
the Purchaſe Money. > we 


Onꝛphan. 


HERE a Father has turned 
his perſonal Eſtate into real © 


| —— with an Intent to defeat bis 
Children, the Court has relieved 
. 432 
Where a Father in his Life-time gives 
Part of his perſonal Eftate to a Child 


in Marriage, or otherways by Way of | 


Advancement, and in Conſideration | 


of that the Child agrees to give a 
_ Releaſe of his Orphanage Share, ſuch 
Releaſe ſhall bind. 433 
When a Releaſe of an Orphanage Share 
is given, merely in Conſideration of 
the Child's receiving Maintenance 
Money, ſuch Releaſe ſhall not be 
binding. ibid. 
Sums of Money, which a Child receives 
ol his Father, who is a Freeman of 


London, by Way of Maintenance, 
701d. 


| ſhall not be brought into Hotchpot. 


- Papig, 


OW far a Purchaſe made of a 
Papiſt ſhall not be good within 
3 G. 1. 18. by reaſon that my was 
not a full Conſideration, - Page 45 
How far a Purchaſe made of 4 Pan 
{hall not be good within 3 G. 1. 18. 
where there is no Money paid down, 
and only Security given for it. ibid. 


Parol. 


Where Parol Evidence may be allowed: 
of the waving the Benefit of a Mort- 


. 


93 
How far a Parol Gift of Deeds will 


not convey the Intereſt in the Land 
itſelf within the Statute of Frauds 
and Perjuries. „„ 
How far a Parol Gift of a Mortgage- 
| Deed will diſcharge the Mortgage, 
notwithſtanding the Statute of Frauds. 


ibid. 
Particular. 
What Things ſhall be included in . 
Particular of an Eſtate. 502 
Partner. 


What Words in Articles of Corpart- 
nerſhip extend to the Copartnerſhip 
Debts. 8 

What Variation in Articles of Partner- 
ſhip ſhall be ſaid to be made by the 
Indorſement. 317 

What Words in an Indorſement on 
Articles of Copartnerſhip only ex- 
tend to ſuch foreign Debts, as ſhould 
be contained in the laſt ſtated Ac- 
count before the Death of one of the 

Partners, and do not extend to ſuch 
foreign Debts, as ſhould happen to 
6 U be 


A Table of the Principal Matters. 


be con tracted between the laſt ſtated 


Account and the Death of one of 
the Partners. Page 318 
From what Time a Partnerſhip ſhall 
be ſaid to commence. 346 


Who ſhall be ſaid to be Partner in car- 
ibid. | 


rying on a Work. 
How far the being a Partner, or not, is 
a Matter of Fact which he that is a 
Partner cannot but know. 347 
What Share in a Partnerſhip a Perſon 

| ſhall be ſaid to have. ibid. 


What ſhall be ſufficient Evidence of a | 
former Partnerſhip being determined. 


SE. 348 

Where an Iſſue ſhall not be directed to 
try whether there was a Partnerſhip 
between two Perſons, or not. 261d. 


How far a general Practice, inconſiſtent 


with a Clauſe in Articles of Partner- 
ſhip, ſhall not amount to be a Waver 
 n_ 


new Credit to another Perſon, and 
by that Means to relinquiſh his Re- 
medy againſt the Partnerſhip Eſtate. 
ibid. 


Part⸗Owner. 


Suppoſe there are ſeveral Part-Owners 


of Ships, and they make up an Ac- 


count with the Maſter of the Veſſel, 


the Maſter afterwards fails and runs 
away with the Money which was in 
his Hands, one of the Part-Owners 


ſhall not be allowed to come againſt 
the others to have a Contribution in- 
the Loſs which has happened to him, 


and muſt reſort to his Remedy mere- 


ly againſt the Maſter, 420 


Patron. 


A Bill may be brought by a Patron 
againſt the Parſon, in order to re- 
| Es 


. 419 
Where a Partner ſhall be faid to give| 


_ ſtrain him from committing Waſte 
upon the Glebe, _ Page. 399 
How far a Patron may have a Prohi- 

bition to reſtrain the Tn 


committing Waſte upon the Glebe. 
, le Foy = 
Payment. 4 


Whom Perſons ſhall be faid to rely up- 
on for their Pay-Maſter. $3 
Where a Party will be at Liberty to 
diſpute the Validity of certain Pay- 
ments, though he be concluded with 
regard to the Fact of the Payment. 
e an 
What ſhall not be ſaid to be a elear 
Proof of the Payment of the Pur- 
cChaſe Money of an Eſtate. 189 
Where the Court will not require | 
Proof to be made of actual Payment, 
when they direct an Inquiry con- 
cerning the Quantum of the Conſi- 
deration of a Deed, but will allow 
the Party to give ſuch Evidence of 
Payment as can be given, conſider- 
ing the Nature of the Caſe. 206 


_ | How far the Allowing another a Sum of 


Money in one Account, and the Ba- 
lance of that Account being carried 
into another Account which was af- 
terwards ſettled, amounts to a Pay- 
ment of that Sum. 5 5 321 
Where the Allowing a Sum of Money 
in an Account ſhall amount to a 

Payment as to a Truſtee, but not as 


to the Ceſtuy que Truſt. T42 


Petition. 


Where a Perſon is to apply e 
by way of Petition. N 50 


- 4 „ » 2 


Perpetuatiug Teſtimony. 
On a Bill brought to prove a Will per 


| Teftes, and to perpetuate Teſtimony 


of 


no other Remedy to have his Coſts 


than by moving for them. Page 333 


; On a Bill brought to prove a Will per 
_  Teftes, and to perpetuate Teſtimony, 
Where the Defendant ſhall be al- 
low'd his Coſts. 1bid. 
If a Bil! is brought meerly to perpe- | 
tuate Teſtimony, though the De- 
fendants had examined Witneſſes 
_ themſelves, the Plaintiffs would not 
have been intitled to their Coſts. 


437 


When a Bill is brought to perpetuate 
Teſtimony, and in order to prove a 
Will reliting to a real Eſtate, if a 
| Perſon purchaſes Part of the Eſtate 


pending that Bill, the Depoſitions | 
taken in that Cauſe may be read a- 


gainſt him, tho the Purchaſe was 
made before the coming in of the 

| Anſwer. 453 
A Bill which is brought to perpetuate 
| Teſtimony, and to prove a Will, is 
ſuch a Suit wherein the Proceedings 
under it, when they are rightly car- 
ried on, 
claim as Purchaſers from one of the 


Parties, after the Filing of the Bill. 


454 
When a Bill is brought to perpetuate 


Teſtimony and prove a Will, where 
the Defendant ſhall loſe his Coſts, if 


he examines new Witneſſes himſelf 


"0. 


Perpetulty. 


What ſhall be a good Limitation, tho 
it look like a Perpetuity. 61 
How far a real Eſtate may be limited 
notwithſtanding the Doctrine of a 
Perpetuities. 71 
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of his Witneſſes, the Defendant it has | 


muſt affect thoſe who. 


Matters. 


Per ſonal Eftate, 


Conſtructions of ſuch Chants 1 in Wills 
whereby perſonal Chattels are limi- 
ted as Fer ene to the real Eſtate. 

Page 56 

What Sort of Contento Clauſes in 
Wills are to have, whereby a perſo- 
nal Eſtate is mid to go as the 
real Eſtate before ſettled. 57 

How far a perſonal Eſtate may be li- 
mited by Will. OE 58 

Conſtruction of en Clauſes in a Wil 
as limit veſted Intereſts in F 
Eſtates. 59 

Conſtruction of Clauſes in a Will 
directing a perſonal Eſtate to go 
with the Real as far as it can by Law. 

02 © 

Whoſe perſonal Eſtate a Sum of Mo- 
ney ſhall be conſidered to be Part 
of. 351 
Whoſe perſonal Eſtate a Parcel of 
Stock ſhall be ſaid to be Part of. 


421 


Place. 


Where a Perſon who ſtands in the 
Place of others by Aſſignment and 

Repreſentation, ſhall have the ſame 
Bencfit as thoſe others would have 
| had, tho! it be contrary to his own 
Deed. 36 5 


Plea in an : 


Where a Court of Equity will "Ip a- 
ſide a Plea. 8 5 
Where a Plea ſhall not be ſet afide 


with Coſts. _ 701d. 
What to Pleas of a former Bill depend- 
ing for the ſame Matter. 1 hid. 


Where a Plea ſhall not be ſet down to 


be argued, 11d. 


Pledge. 
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Pledge. 


Where the Party may take his Remedy | . 


in Equity, by Reaſon that the Mat- 
ter relates to a Pledge, 


| Polley of Aſſurance. 


A Perſon ſhall not be allowed to de- 
tain to himſelf the Money due u pon 
a Policy of Aſſurance, wherein his 


Name was only made uſe of as a | 


: Truſtee, under Pretence that the 
Ceſtui que Tu was indebted to 
him 


„ 


Poꝛtion. . 


How far younger Children ſhall be | 


even for | 


confidered as Creditors, 


— 39 


Where a Portion ſhall be ſaid to de 


4 releaſed, notwithſtanding there were 


Payments made ſubſequent to the 
. Releaſe. Page 472 


Poſſeſſion, 


Where the Poſſeſſion ſhall not be ta- 
ken out of the Hands of Truſtees. 


Whom a Court of Equity will PE 
to have the Poſſeſſion of an Eſtate. 


Where there ſhall be faid to be a os 


trivance in two Perſons: to keep Poſ- 
ſeſſion of that Eſtate. 


Poſthumous Childzen. 


How far a Poſthumous Child hall 
claim the Benefit of a Share in the 


\ Portions given them by their Father's | perſonal Eſtate of a Father, equally 
Will. 88 with other Children. 273 
Where Lands ſhall be chargeable with 
the Payment of Portions. 89 - Power. 
Where a Portion ſhall fink into = 
Real Eſtate, by Reaſon of the Par- Conſtruction of a Power. 105 


ty's dying before the Time for rai- 
ſing it. 


Where Land teſoended' ſhall not be 


conſidered a eben for a Por- 


tion. 91 
Where a Legacy given by a Father 
hall not be conſidered a Satisfaction 
for a Share, which a Child would 
be intitled to in her Mother's Portion. 
156 
Where a Perſon may be intitled 4 
double Portions when they come 
from different Perſons, or from the 
ſame Perſon in different Rights. 
201d. 
If they do ſo, there being double Por- 
3 will be no Objection. ibid. 
Where a Portion ſhall be ſaid to be 
barred by a Releaſe. 471 
4 


ibid. 


What a void Execution of it in a 
Point of Law. 
What a void Execution of it in a Point 
of Equity. 101d. 
Where defective Execution of a Power 
made good in Equity in Favour of 
a Wife, tho' the Deed made after 
Marriage. 107 
Where defective Execution of a Power 
ſupplied in Equity. ibid. 
Where a Perſon ſhall be ſaid to have 
an Authority to a& as Agent for 
another. | 165 


Pzebendary, 


If a Prebendary commits waſte in his 
Prebend, the Patron may have a 
Prohibition, 11 Rep. 49. 400 


Piinting. 


358 


106 
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. Painting, 
Who ſhall be intitled to the Benefit of | 


the Statute of 8 Geo. 2. relating to 


the engraving of Prints. Page 211 
How far the Entring the Copy of a 


Book in the Book of the Company | 


of the Stationers ſhall not be neceſ- 
fary. l 
This Statute muſt not be conftrued | 


ſtrictly, but according to the Inten- | 
368 


tion of the Legiſlature. 
The Statute of 8, Anne ſhall be ſaid to 


be made for the publick Benefit and | | 
Advantage, by Reaſon that it tends 


to the Advancement of Learning, 
ibid. 
When Complaints have been made of 


a Book's being printed contrary to | 
the Statute, the only Queſtion has | 


been, whether it is the ſame Book 
with the former. rid. 
The Statute of 8 Anne cannot be ſaid 
to tend to a Monopoly. bid. 


Probate, 


How far the Eccleſiaſtical Court has 
no Authority to grant Probate of an 


Appointment by a Feme Covert. 
24 


Where a Court of Equity will not in- 


| terpoſe till a Will is proved i in com- 
mon Form. 


—_— — _ 


337 


Prohibition. 


If a Biſhop commits Waſte in his Bi- 
ſhoprick, how far Remedy lies by 
Prohibition out of ** Page 


490 


Proving a Will. 


When a Bill is brought to perpetuate 
Teſtimony and prove a Will, where 
the Defendant ſhall loſe his Cots. 4 

A Bill, which is brought to perpetuate 
Teſtimony and to prove a Will, is 
ſuch a Suit, wherein the Proceedings 
under it, when they are rightly car« 
ried on, muſt affect thoſe who 
claim as Purchaſers from one of the 
Parties after the Filing of the Bill. 
ibid. 


| Publick, 


How far the Court relieves nt | 
Contracts, which Infants enter. into, 
on the Account of the Publick. 


Where the Court gives Relief on Fe 


Account of the Publick. 1 
Upon what ground it is, that the Court 
relieves, where a clandeſtine Con- 
tract is made in order to defeat an 


open Marriage Agreement. ibid. 
In Reſpect of the Publick it 1s, - that” 


Agreements with young Heirs, be- 
fore they come to their Eſtates, are 


Profits, not allowed of by this Court. And 
on the ſame Ground it is, that Mar- 
Where a Sum of Money can be rais'd | Triage-brocage-Bonds and clandeftine | 

only by a Sale, and not by Rents | Agreements in Marriage - Treaties, 

-., and Profits... - 120 contrary to the open one, are not 
When a Bill is brought for an Account | tolerated. 402 - 

of Rents and Profits, who muſt be | Where the Court will ſet afide a Pur- 

made Detendants to that Bill. 359 | chaſe on the Account of thePublick. 

. PILE ie | 343 

= How far the Court relieves in ſetting 

1 „ 6 - | afide Agreements made between At- 
5 De | 6X tornies 


* As. 


Books. 


Where a 


2 
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. 


tornies 15 their Clients, in Reſpect 
of the Publick. 2 481 


Publick Companies. 


der the Perſon in whoſe Name the 
Stock is ſtanding, unleſs the Truſt 
of that Stock is declared in their 
366 


Purchaſer 


Where a Purchaſer ſhall be obliped to 


ſee, that the Money be rightly ap- 
plied, when the Lands which he 
purchaſed are charged with the Pay- 
ment of Debts. 2 5 2WE 
Wherea Purchaſer ſhall not be bound to 


{ee the Money rightly applied, when | 


the Eſtate is given to be fold for | 


„ Payment of Debts generally. ibid. 


Land is given for the Payment of 


certain particular Debts, mentioning | 
the Perſons to whom they are to be 
11d. 


Where Creditors cannot come upon 


paid. 


Purchaſers for a Satisfaction of their 
Debts. 


Where a Purchaſer ſhall be bound to 


| Publick Companies are only to confi- | 


Where he ſhall be bound to fee the| 
Money rightly applied, when the 


ibid. | 


: ſee the Money rightly applied. 26:9. 


perſonal Eſtate in the Hands 
of an Executor ſhall be cloath'd 
with ſuch a particular Truſt, that a 


Purchaſer of it ſhall be obliged to 
| fee that the Money be rightly ap- 
ibid. 


plied by the Executor. 
Where Perſons ſhall be preſumed to 
have Notice. of Purchaſes being 
made. 82 


Conſtruction of an Article for the Pur- 


chaſe of an Eſtate. 166 
Where a Perſon ſhall be ſaid to be in- 

tended to become che Purchaſer of 
an Eſtate. 


4 


10d. | 


[- 


* 


Lord Chancellor ſaid, that even in the 
Caſe of a Deed, the Words Heirs of 
the Body ſhall. be "conſtrued-Words 
of Purchaſe, where the Intent of 
the Deed plainly was, that they 
ſhould be ſo. Page 190 
Where the Intent of a Deed ſhall be 
to make a Man's Heirs of his Body 
_ Purchaſers of the ens Intereſt 
in a Term. bid. 
Whenever the Remainder of a Term 
is limited to a Perſon's Heirs of his 
Body, their Executors and Admi- 
niſtrators, that is a Reaſon for con- 
ſtruing the Words Heirs of ble Bo- 
dy to be Words of Purchaſe. 199 
Where a Bidding ſhall be opened be- 
fore a Maſter. 222 
Where the Purchaſer of an Eſtate ſhall 
have the ſame Equity to retain the 
Eſtate, on Account of Monies being 
laid out to clear it of Debts that it 
was liable to fatisfy, as the Vendor 
hinyelf would have had. 2234 
Where a Court of Equity will ſet aſide 
a Deed as a Purchaſe, and will only 
let it ſtand as a Security for che Mo- 
ney that was lent upon it. 41: 
Though there is a Chance which the 
Party runs, yet where the Court 
ſees that Advantages are taken of 
the Diſtreſs of a young Gentleman, 
the Court conſtantly relieves for the 
ſake of the Public. 244.3 
A. buys an Eſtate and has no o Notice 
of any prior Title at the Time he 
buys it. Afterwards A. ſells this E- 
ſtate to B. B. at the Time of his 
Purchaſe has Notice of the prior 
Title; notwithſtanding that he ſhall 
1 5 be able to protect himſelf. 359 
Wha a Perſon ſhall be affected: by 
the Notice of him whom he pur- 
chaſes under, by Reaſon of the Small- 
| neſs of the Purchaſe-money. - 367 
A Pill that is not to he brought to 
Hearing i is not ſuch a Bill as can pro- 


perly 


When Truſtees ſell an Eſtate, and de- 


Where a real Eſtate ſhall be ſaid to be 
veſted. 61. 


2 Tabl of the Prinpal Matters, 


15» 


perly create a Lis pendens, ſo as to 
affect a Purchaſer claiming under 
one of the Parties after the Filing 
of the Bill. Page 454 
A Bill, which is brought to perpetuate 


Teſtimony, and to prove a Will, is 


hich a Suit, wherein the Pr oceedings | 


under it, when they are rightly car- 


. ried on, mult affect thoſe who claim 


— Purchaſers from one of the Par- 
ties after the Filing of the Bill. 201d. 


clare at the Bottom of the Particu- 
lar, that the Purchaſer muſt ſee to 
the Truth of the Facts of it, and 


that they will not warrant them, 


what ſhall be the Effect of ſuch a 
Clauſe. : 502 


Bavichment of Tard. 


HE giving away in Marriage a 4 
Where a Perſon ſhall not be allowed 8 


Ward is ſuch an Act, for 
which a Guardian in Socage or te- 


ſtamentary Guardian may maintain 


a Writ of Raviſhment of Ward. 


4 


Real Eftate. 


7 
Where Debts hall be Sad by a 
Will upon the real Eſtate. 89 


Bebutter. 


but an Equity. 90. 
Where Parol nee ſhall be alow- 
ed to be read to rebut an Equity ſet 


Receiver, 

Where the Court will appoint a Re- 
ceiver of a perſonal Eſtate, notwith- 
ſtanding Adminiſtration is granted 
s If | Page 24 

Where the Court will not appoint a 
Receiver of a Charity Eſtate. 37 

Where the Court will appoint a Recei- 
ver in Favour of Annuitants. 73 

Where the Court will not make an Or- 

der that a Receiver ſhall be appoint- 
ed of a Teſtator's perſonal Eſtate, by 
Reaſon that the Will is litigated, 
and that the Executor is not of ſuf- 


ficient Ability. 335 
OE: OO 
Where the Recital of a Bond ſhall be 

{aid to be falſe. 481 

Recollefion. 


to ſay, that he diſcovered a Thing 
by Recollection. | 342 


Rehearing. 


Where a ſupplemental Bill will lie 


containing new Matter, which the 
Party has diſcovered fince the former 
Decree, and at the ſame Time a Pe- 
tition of Rehearing in the Nature of 
a Bill of Review, praying, that the 
former Decree may be rectified in, 
the Particulars complained of by the 


| 25 oe 496 
Where a Man ſhall be allowed to re- | | 


Releaſe. 


When a Releaſe is given of a Portion 


0 by: the Plaintiff. 2 12 which is chargeable on a real Eſtate, 
Tat —_— | where the Releaſe ſhall not be faid 
| 


— 


to be given meerly for the Purpoſe 
of Clearing the Eſtate with Regard 


to a Purchaſer. Page 471 
i Remainder. 
Ft What Words in a Will give an Eftate- 
| tail with croſs Remainders. 


At what Time the Invention firſt be- 
gan of inſerting Clauſes for veſting 


the contingent Remainders. 71 


during the Life of the Grantor, for 


Deed to paſs the Remainder as an 
Intereſt to be immediately veſted. 
5 340 | 
Bent. 
How far even a ſpecial Occupancy can- | 
not be of a * 49 
nent charge. 


How * Rent-charge i is within the 


Conſtruction of the Limitation of a 
Rent-charge granted pur autre vie. 


Repayment. 


Againſt whom a Perſon ſhall be inti- 7 
Where a Bill of Revivor ſhall had dit. 


tled to have a Decree for a 2 
ment of a Sum of Money. 164 


Replication in Chancery. 


Where a Plaintiff ſhall be obliged to 
reply to the Anſwers of certain of 
the Defendants, vo 


I 


A Table of the Principal Matters. 


| Where the Grant of a Remainder ſhall | 
= not be good in Point of Law, even | 


Want of ſufficient Words in the] 


Meaning of 29 Car. 2. 3. 49 


ibid. | 


Retainer. 
Where one Partner ſhall not be allow- 


ed to retain a Sum of Money againſt 
another Partner. 


perſonal Eſtate and real Eſtate both, 


A Reverſion {hail be liable to ſatisfy. 
228 
Review. N £ 


Where a ſupplemental Bill will lie 


containing new Matter, which the 
Party has diſcovered fince the for- 
mer Decree, 


ture of a Bill of Review, praying, 
that the former Decree may be rec- 


| tified in the Particulars complained 

| of by the Bill, 468 
How far on a ſtrict Bill of Nen LE 
that the Parties ſhall 


the Rule is, 
have the Benefit of new Evidence, 
provided it was in Being at 


the Time the former Decree was 
and did not come to the 

Knowledge of the Party till after- 
wards. 470 


made, 


 Revivoz. 


miſſed with Coſts generally. 84 
Where the Court will direct, that a 
Suit ſhall ſtand revived. — 8 5 


| How far a Defendant muſt have an 
Opportunity to ſhew Cauſe, why a 
Suit ſhould not ſtand revived. 26zd. 


In what Manner a Defendant may 
ſhew Cauſe, why a Suit ſhould not 
ſtand revived. =_ bid. 

Where 


oF 1 5 


When a Legacy is chargeable on the 
the Eſtate in Truſtees to preſerve | . 


and at the ſame Time 
a Petition of Rehearing in the Na- 
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23 T. able f pr Principal Marrers. © 


Where the Plaintiff need not take ont 
a Subpena to revive. Page 85 


Bevotatton. 
Where a Deed ſhall revoke the Legal 


Intereſt of an Eſtate, as well a as the 
Truſt of it. ; 73 


Sale. | 
HERE a Sum of Money ean 
be raiſed only by a Sale, and 
not by Rents and Profits; 120 


Satiskadtion. 


Where Land deſcended ſhall not be | 
conſider d a Satisfaction for a Por- 


tion. | 120 
What ſhall not be conſtrued to be a 
Satisfaction in Equity. 156 
Where a Legacy given by a Father 

| ſhall not be conſider'd a Satisfaction 


for a Share that a Child would be 


intitled to in her Mother' s Portion. 


ibid. | 
What ſhall not = 4 conſtructive Satiſ- 
faction. ibid. 
Security. 


Where a Deed ſhall only ſtand as 4 "FE 


curity for what ſhall be proved to be 
due upon a 24am merut. 17 
Where- ever a Security is in Queſtion, 


the Party may proceed in Equity if 
he thinks proper 


appears to be made up of Intereſt, | 
which was accumulated before it be- 


came due, how far that ſhall be an | 


Argument, that the Collfideration: 
Money of former Securities was 
made up in the ſame Manner. Page 


206 


Where a Deed ſhall be directed only to 


ſtand as a Security for what was bona 


fide owing; | 481 


Service. 


f Where the Maſter ſhall inquire, what 


one Man deſerves for Services done 
for another. 1 | | my 


Settlement. 


Where the Court will decree a Settle- 
ment to be made in | Purſuance of 


Articles. 1 


9 
Where a Settlement ſhall not be taken 
to be a Performance of Articles. 20 


Of what Things a Marriage Settlement 


ſhalt be a Bar to the Wife. ++ 
When a Son joins with his Father in 
altering a Settlement of an Eſtate, 
where he may claim the Benefit of 
Charges under the former Settle- 


ment contrary to the ſubſequent one. 


302 

Sewers, 
Conſtruction of a Decree of Commiſli- 
oners of Sewers, Fg 02 176 


Simple Contract Debt. 


Where a Simple Contract Debt ſhall : 
carry Intereſt in Equity. 229 
Where a Simple Contract Debt ſhall 


39 carry Intereſt from the Time a Re- 
For what Sums an Aſſignment ſhall 


ſtand as a Security. 205 
Where the Conſideration of one Security | 


port 1s confirmed. ibid. 


Solicitoz. 


Where a Perſon ſhall be allowed to 
ſtand in the Place of a Solicitor, in 
6-4 order 
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How far by the. Statute. of 6 G. 1. 4. 


Whom the Court will direct that South- 


— n 9 


1 7 able of the Principal Matters. Boy f 


— to — the Benefit of his Bill | 


cf Coſts. Page 226 
The Method of Recovering = Cofts | 
due to a Solicitor is not alter'd by 


$ 6&2. - 267 | 


Where a Solicitor ſhall be committed 
_ for obtaining an Order in an undue 
Manner apon. the Statute of 5 G.2.40 3 


5 South - Sen Company, 


Where a Perſon ſball be taken to have 
| fold South-Sea Stock which he was 
intitled to. „ 303; 


the South-Sea Company are to a 
. conſidered Purchaſers of Annuities, 


and other Securities that were ſub- | 


ſcribed into their Company. 366 
Sea. Stock ſhall be paid to. 367 


Where a Bill ſhall be diſmiſſed with | 


_ Coſts as againſt the South-Sea Com- 
, pany. dt. 


Statute. 


Where a Clauſe in a Statute ſhall be | 
directory only, and not deſcriptive. 
413 


Statutes made 7 in ari materia are to be 


conſtrued one into RT: 276 


Stipend. 


Out of vchat a Stipend ſhall be conſtrued 
to ariſe. ; 488 


Stock. 


| At what Time the Price of Stock ſhall 
be computed. _ — 


What Act ſhall not amount to a Con- 


verſion of Stock to a Perſon's own | 


Vie. 326 


} 


Where a. Company may be liable to 


roaks Satisfaclion for — in caſe 


3 


another Pill be not- ſufficient to 
make the Party a Satisfaction. Page 


72826 


How far a | Perſon: hall; not be intitled 
to ſuch a proportionable Part of a Di- 
vidend which had accrued before the 


Dividend became due. 1383 


If Stock belonging to a Teſtator is gi- 
ven by his Will, ſubject to a Con- 
tingency, the Court does not pre- 


into which it is ſo conver ted ſhall be 


—__ to the ne Contingeney, 


8 22 
What Act will amount to a Severance 


have in Otock. 1 a1 
What ſhall not be ſaid to amount to 4 
Severance of a Joint-Intereſt in Stock, 


expreſs Clauſe of Survivorſhip, - ibid. 
When Stock is given to two Perſons, 
with an expreſs Clauſe of Surgivor- 


to intend to depart from that Contin- 
gency, by mein a Diviſion of it. 
75 


Sibpoenn. 


Where ths Party ſhall take oat a 80 


pena for five Pounds Coſts. 
Where a Plaintiff need not take 55 1 


Subpena to revive. | bid. 


Succeftion. 


A poſthumous Child is capable > 3 
king in lineal Suchen ab inteſtato. 


273 


Supplemental Bill. IN 


Though it is the Rule, that j in rep to 


have the Benefit of ne Evidence on 
a Bill 


ſume that the Stock will always re- 
main in the ſame Plight; and if it is 
converted into other Stock, the Stock 


of a Joint Intereſt, which Perſons 


by reaſon that it is given with an 


| ſhip, how far they ſhall not be- ſaid 


VION 


. 


"I Table of The Prinipal Maree, 


<1 #4, 


6 AE Cot MT. 


2 Bill of Review, It muſt be Erz 


1: l which came to the Know- 
bee of the Party after the Time of 


the Decree, and in Being at the Time 


of the Decree; yet his Lordſhip ſaid, 
cht he did not know that this was 
held fo ſtrictly in theſe Kind of Pro- 


8 + ceedings, where the Matter comes 
Y on upon A 


Supplemental Bill, and 
a Petition of Rehearing in the Na- 
ture of a Bill of Review, eſpecially 


mainder of the Term che whole Ne. 
mainder of the Term does not be- 
come veſted in the Wife. Page 311 


Time. 


| When a Decree of Forecloſure is riade, 


the Time for Redee muſt be 
computed according to Kalendar 
Months, and not according to Luna- 


Ty ones. „„ 324 


Where the e of the Cauſe re- : 1 
oor” Fageq73 Trade, - -. 
What Agreements in Reſtraint of Trade 
Gi 6 —| ſhall not be allowed of in a Court of 
Y : Equity. 261 * 
Ccnant. „„ 1 95 
7 HAT Grants made Wh Te- 5 . | 1 
V nant pur autre vie will be Where a Perſon ſhall be intitled to the | 
815 4 48 Truſt of a Copyhold Eſtate. 12 


| What to Tenant-Right Eſtates. "$52 
How far the Validity of Tenant-Right 
Eſtates has been formerly call d in 
Ie. rar Ec ge 499] 


Term. 


' -Iimited. to the Heirs of the Body of a 
- Perſon, their Executors, Admini- 
ſtrators, it ſhall not go to all the 
: Heirs of a Body ſuccefſively one af- 


ter another, but only to one of them | 


and his perſonal Repreſentatives. 199 
Where a Perſon may take Benefit of 
the Limitation over of a Term, by 
rea lon of a ſubſequent Event of there 
——_ no Iſſue. _ 


, 10 che Heirs of A. during the Re- 


-Y 1 
- * -y Sx 


1 3 Where Truſtees of a Chari 
How far the Truſt of a Term may be 

Uümited by Deed. | £ 196 5 
Whenever the Remainder of a Term is 


What ſhall be taken to be a Truſt, and 
not a Uſe executed. — 
Where Truſtees ſhall not be anſwer- 
able for a Loſs which happens in 
Money that they are intruſted with. 
3 
rity ſhall be 
allow'd an Article in their Accounts, 
by reaſon of its being only a Miſtake 
in Judgment, 26 
When a Corporation is made a Truſtee 
| "of a Sum of Money, what Allow 
| ances they ſhall be intitled to. bid. 
| Where a Charity Eftate ſhall not be ta- 
ken out of the Hands of a Corpora- 
tion, and plac'd in the Hands of new 
Truſtees, ot 3 
Where the Truft of ; a Mortgage Ro 


£0 to An Heir, where to an Execu- 


| ibid.] tor. 
A. aſſigus a Term in Truſt for him- 
ſelf for Life, the Remainder for bis 
Wife for Life, the Remainder to the | 
-: Heirs of their Bodies; the Remainder 


Where a Man and his Heirs ſhall 1 

Truſtees for himſelf and his Execu- 

tors. . 

Where the Poſſeſſion ſhall r not be 1 8505 

| out of the Hands of Truſtees. 72 
: Where 


. 
- 7. % XX.. h ⁰˙ A ̃ « ? ores eos ons, 
A ln ets — - — . 


— A. 9 


A Table of Ti Pina Matters. 


—— 


Where thoſe that are intitled to the 


Truſt of an Eſtate may bring a Bill 
in order to have a legal Conveyance 
of it, and to have the Poſſeſſion. 


| Tſe $I! 
Where a Truſt ſhall be ſaid to ariſe by 


Operation of Law for the Benefit of 
a Mortgagor. 


93 | 
What ſhall be ſaid to hs a Truſt ariſing | 


by Operation of Lax. bid. 
Where a Court of Equity will not take 
away the Poſſeſſion from a Ceftuy que 
Truſt. 150 
On the Renewal of a Church-Leaſe, 
Where there ſhall not be a reſulting 
Truſt for the Benefit of him that 
pays the Fine. 184 


 Where-ever Part of the Conſideration 


moved from him in whoſe Name-the 
Conveyance was taken, there ſhall 
not be a reſulting Truſt for the Be- 
nefit of him that paid the Purchaſe- 
Money. 185 
Power of 1 a Truſt properly 
belongs to a Truſtee, ibid. 


Who ſhall not be ſaid to be ſuch a | 


Truſtee for another as to be anſwer- 


able in caſe he ſells the Eſtate. 303 


If an Eſtate is ſettled in the Hands of 
Truſtees, and they convey it over to 


another for a valuable Conſideration 


who has no Notice of the Truſt, the 
Truſtees ſhall make Satisfaction to 


the Ceſtuy que Truſl, bid. 


A Perſon ſhall not be allowed to detain 
to himſelf the Money due upon a 
Policy of Aſſurance, wherein his 
Name was only made uſe of as a 
Truſtee, under Pretence that the 
Ceſtuy que Truſt was indebted to him. 


321 


A Perſon having Notice of a Truſt | 


ſhall not be allowed to make up an 

Account with a Truſtee againſt the 

Direction of the Ceſtuy que Truft. 

| ibid. 
I 


How far the Paying a Sum of Money 
to a Truſtee will be a Defence. 1 


1921 
Where a Truſtee ſhall pay the Coſts of 
a Suit: 22 


Where a real Eſtate is in the Hands of a 
Truſtee, and the Truſtee conveys it 
over to atother who has no Notice 
of the Truſt, if a Bill is brought by 
the Ceſtuy que Truft, the Truſtee 


Where a Perſon ſhall be conſidered as 
a Truſtee for another of a Sum of 
Money recover'd upon a Note, not- 
withſtanding he has given the other 
Credit for it in an Account. 353 
Where a Truſtee has no Right to keep 
the actual Poſſeſſion of an Eſtate be- 
longing to a Ceffuy que Truft. 357 
Where a Truſtee will be intitled to 
keep the actual Poſſeſſion of an 
Eſtate in order to pay the Profits of 


decreed to pay Coſts of a Suit, chief- 
ly for endeavouring to keep the actu- 
al Poſſeſſion of an Eſtate, ibid. 


Where there ſhall be a reſulting Truſt 


in relation to a perſonal Eſtate. 386 
How far a Will ſhall defeat a Perſon 
from all Benefit of a reſulting Truſt. 


:b1d. 


Truſt with regard to a real Eſtate. 
ibid. 

It is not material that there ſhould be 
a Conſideration to intitle a Perſon to 
the Benefit of an Eſtate, when there 
is an cxpreſs Truſt of that Eftate 
declared for his Benefit. 387 
How far a Reſulting Truſt was allowed 


and Perjuries. ibid. 


What 


muſt be made a Defendant. 25 


it to another. 358 
Where a Truſtee and another ſhall be 


Where A {hall not be a reſulting 


between the Statute of Uſes and the 
Statute of Frauds and Perjuries. ibid. 
How far a Reſulting Truſt is not al- 
lowable ſince the Statute of Frauds 
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"= 7 able of the « Principal Matters 


What Kind of Truſts arifin ” Opera- 
tion of Law have been allow'd ſince 
the Statute of Frauds and Perjuries. 

Page 388 


Where che Owner of an Eſtate has 


made à voluntary Conveyance of it, 
and made a Declaration of the Truſt 
with regard to Part of the Eſtate, 
and has been filent with regard to 
the other Part of it, the Court has 


allowd a Truſt to ariſe by Ope- 


ration of Law, with regard to the 
other Part of it. | ibid. 


How far Truſts by Operation of Law 


have been, where the Conveyance | 
has been taken in the Name of one 
Man, and the Purchaſe Money paid 
by another. „ 


Where there has ks a Fraud in gain- 


ing a Conveyance from another, that 
may be a Reaſon for making the 
Grantee in that Conveyance to be 
conſidered merely as a Truſtee. 


ibid. 


When a Truſtee 3 is decreed to account, | 


he ſhall not be allow'd to be exa- 
mined as a a Witneſs in that Cauſe. 


416| 
When there are ſeveral Managers con- | 


cerned in a publick Truſt, and ſome 
of them die, how far the Survivors 
ſhall not be oblig'd to account for 


a Milmanagement of the T _ 


425 
Where the Truſt of an Eſtate ſhall be 
bar d by che Statute of Limitations. 


449 

When Truſtees fell an Eſtate, and de- 
clare at the Bottom of the Particular, 
that the Purchaſer muſt ſee to the 
Truth of the Facts of it, and that they 
will not warrant them. what ſhall 
be the Effect of ſuch a Clauſe, 502 


Uefted Intereſt, 


THERE a Legacy ſhall be ſaid 

to be a Veſted Intereſt before 

the | Party attains his Age. Page 76 
Where a Real Eſtate ſhall be ſaid to be 
veſted. bid. 
How far a Legacy which 1 is charg'd up- 


be a veſted one. | 89 
tereſt in perſonal Eſtate ſhould veſt 


ſtate. 1 
Where nothing ſhall go to Survivors 
but what did originally veſt in the 
_ firſt Takers. 396 


duluntier. 


Where a Bond given by an elder Bro- 
ther, at the Requeſt of his Father, 


younger Brothers and Siſters, ſhall 


one. 398 
What ſhall not be conſidered as a vo- 


ent to his Attomey. 481 


aſe. 


The Confidention of 6.6. ſafliGent 
to raiſe a Uſe. 386 
When it was that the Notion of Re- 
ſulting Uſe began. ibid. 
Uſes firſt became frequent when the 
Conteſts aroſe. between the Houſes 


At the Common Law there was no Re- 
ſulting Uſe for the Benefit of the 
Feoffor, when there was an expreſs 8 


Uſe declar d. e 
6 2 Uſes 


on the Real Eſtate ſhall be faid to 
How far it is not neceſſary that an In- 


in the Party on the Death of an Inte- 


for the Payment of a Sum of Mo 
ney by way of Proviſion for his 


— STS 


not be conſidered as a voluntary 


luntary Bond, when given by a Cli- 


of York and Lancaſter. 387 


s which they are made Truſtees of. ibid. 


— 7. able * the Principal Matrers.. 


Ui» were frequently introduced in or- 
der to avoid Wartke, iT ogy 387 


: Atury. 


Where a Defendant ſhall bs hay d. 


with Intereſt for a Sum of Money 


1 longer than to the Time of _ 
in his Anſwer, | 


30 
Where a Corporation ſhall be charg'd 
with Intereſt of a Sum of Money | 


EY 
OW far an Injunction to 0 


Maſte may be granted in behalf 


of an Infant in Ventre ſa mere. 274 
When an Affidavit is made in order to 
obtain an Injunction to reſtrain | 


_ Waſte, where the Affidavit ſhall be 


ſaid to be certain enough. 398 
How far a Bill may be brought by a 


Patron againſt the Parſon, in order 


to reſtrain the Parſon from com- 
mitting Waſte upon the Glebe. 399 
How far a Patron may have a Prohi- 
| bition to reſtrain the Parſon from 

. Fommittpg Waſte upon the Ou. 

zb1 

In caſe a Prebendary commits Waſte 
In his Prebend, how far the Patron 
may have a Prohibition. 400 
If a Biſhop commits Waſte in his Bi- 
ſhoprick, how far Remedy lies by 
Prohibition out of Chancery. ibid. 
Where an Affidavit ſhall be ſaid to be 
certain enough 1 in order to have an 
Injunction in caſe of Waſte, ibid. 
What Lands ſhall be conſider'd as Part 
of the Lord's Waſte. 498 
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[How fie. a general LIND incon- 


ſiſtent with a Clauſe in Articles of 
Partner ſhip, ſhall not amaunt;$o be 
a Waver af. it. e. 4¹9 
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How far a WII ſhall be. ſaid to be 
good which is made before the Sta- 


| tute relating to Charities, though the 


Teſtator dies after that Statute. 7 


| What Words in a Will give a,Fee- 


Simple, and what a Fce-Tail. |; 


7 What Words in it give an Eſtate Tail, 


with Croſs Remainders. Abid. 
Where a Will is not . to be 
atteſted by any Witneſſes. 11 
Where by the Word Eſtate a Teſtator 
| ſhall be conſtrued to intend to. give 
the Intereſt that he has in the N 
and not barely the Land itſelf. 
How far the introductory Clauſes of 
a Will ſhall be an Evidence to ſhew, 
that the Teſtator intended to diſpoſe 
of his whole Intereſt in his Lands. 
bid. 
Conſtruction of ſuch Clauſe, which 
makes a Deviſe over. 


445 
| How far Limitations in a Will mf 


receive ſuch a Conſtruction as to be 
good or bad, according as Matters 
ſtood at the Death of the T eſtator. 
. 205658 
How far a ſubſequent Event, ſhall ile 

termine whether a Lamitation hall 


be good or bad. Tn. 1359 
Where a Clauſe in a Will halt ben 
to be only Executory. _ 16202 


Where the Intention of a Will is that 
a Court ſhould title a Ogg? 
__ 63 


Conſtruction . theſs Words! in Wil, 


vg. As to my temporal Eſtate, 1 


| diſpoſe thereof as folluus. 66 
Where 


n 


= T, able of the Principal Marrers.. 


Where Debt ſhall be charged by a 
Will upon the real Eſtate. Page 89 

Where a 1 7 — muſt claim by 
Whole of a Will, though the Par- 
w appears to be miſtaken i in his 


0} Right. p 5 158 | 


Though a Perſon be nuſtakey” in his 


Right, it will make no Difference. 1 59 
Where a Teſtator ſhall be intended to 


convey by his Will ſomething that 


is Certain, and not that which is un- 


Certain. 160 


A Man by his Will gives his Eſtate in 
After. this | 


Fee to one of his Siſters. 
he makes a Marriage-Settlement, 
wherein he limits the E. Eſtate in ſtrict 


Bettlement, though 
yet that Settlement ſhall be a Revo- 


cation of the whole Deviſe to the 


_— 197 
11 a Will deviſing a Frechold Eſtate is 


only republiſhed in the Preſence of 
one Witneſs, ſuch Republication is 
192 | 


7 When a Codicil ſhall not be ſaid to | 


not good. 
from a Will. 


vary 229 


Where a Teſtator ſhall be ſuppoſed to | 


intend to diſpoſe of all his Lands, 
except certain Lands particularly 
mentioned. 235 
Where the Law will How of Words 
to be eee in conſtruing a 
Will. | 
When one Clauſe i in a Will is expreſs 
and particular, a 1 ca Clauſe 

| ſhall not enlarge it. 261 
How far a Deviſe for the Payment of 
Fart of a Man's Debts is not within 


the Benefit of the Proviſo in the 
304 


Statute of Fraudulent Deviſes. 
Where 2 Deed ſhall not be ſaid to re- 
voke a Will, but on the contrary to 
carry the Intent of that Will farther 
into Execution. — 4 SE 


A. has a Fee-fimple i in a Light-houſe, 


and a Term for Years in Land ad- 


the Remainder 
is limited to his own right Heirs, | 


the | 


ibid. | 


He FT I h 


joining to it. Will, 
and thereby gives to his Son Henry, 
and to his Aſſigns, all his Eſtate 


and Intereſt in the Light-hduſe, 
Lands and Tenements, and Appur- 
tenances thereunto belonging, upon 
Truſt, that he pays out of the Rents 
and Profits of the Term, during the 
Remainder thereof, 200 . per Ann. 
Henry takes a Fee-ſimple in ſuch 
Part of the Premiſſes wherein the 
Teſtator had a Fee-ſimple, | and a 
Term for ninety-nine Years in ſuch 
Part of the Premiſſes wherein the 
Teſtator ly had ſuch Term. 
Page 311 
On a Bill brought to prove a Will per 
Te es, and to perpetuate Teſtimony 
of his Witneſſes, the Defendant has 
55 other Remedy to have his Coſts 
than by moving for them. 333 
When a Bill is brought to prove a 
Will per Teſtes, and to perpetuate 
Teſtimony, tho' the Defendant has 
croſs-examined the Plaintiff's Wit- 
neſſes, yet as he has examined no 
Witneſſes of his own, he ought to 
be allowed his Coſts, 334 
How far a Will relating to perſonal 
Eſtate ſhall not be revoked by a 
Deed made ſubſequent to it. 386 
Where the Word Eftate will convey 
only perſonal Eſtate, by Reaſon that 
it is coupled with the Words Goods 
and Chattels, 394 
Where a Perſon may make an Election 
by Will, that another ſhall have a 
Sum of Money, and not Land. 396 
When a Legacy is given to an Execu- 
tor, and the Words of the Will 
declare, that it is for his Care and 
Pains, theſe are rather the Words of 
the Scrivener and Drawer of the 
Will, than of the Maker of it. 436 
Where a Perſon claiming a Benefit by 
one Part of a Will, ſhall not be al- 


| 
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lowed to diſpute the reſt of it. 449 
When 


1 7 _ of the Principal ' Matters. 


When a Will ſhall r not be Gd to be 
duly executed according to' the Sta- 
tute, by Reaſon that the Teſtator | 
did not ſign his Name in the Pre- 

ſence of all the Witneſſes. Page 4 56 
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Witneſs. 


A Bill may be brought in the Court of | 
; of Famaica to perpetuate. | 


Chancery 
the Teſtimony of Witneſſes, not- 
_ withſtanding a Bill was brought. for 
that Purpoſe before in England. 270 
Where one Perſon, who is added a De- 
fendant, ſhall be intitled to re-exa- 
mine the Witneſſes that were exa- 


mined before he was made a Defen- | 


1 


dant. 85 5 11 8 it. . ibid. 
| MvSEVM | + 
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Where a Perſon, who is added. a 2 


fendant, ſhall be allowed to examine 
ſuch new Witneſſes as he ſhall think 
+ eee 
Where. a T fultee ſhall not be allowed 
to be a Witneſs, by Reaſon that he 
TI ordered to account. " A820 
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Parol Evidence ſhall be allowed to be 


read to rebut an Equity ſet up b 
the Plaintiff, norwhltanding the 
_ Statute of Frauds and Perjuries. 217 
* Caſe of a Fraud and Impoſition, 


the Defendants ſhall be allowed to 


read parol Evidence, in order to 
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